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THE  LAW 

OF 

EAILWAY  AND  CANAL  TBAFFIC. 


DIGEST   OP   CASES. 


CARRIERS   LIABILITY 

1.— Johnson  v.  M.R.,  1849,  18  L.J.Ex.  366. 

The  defts.  purchased  a  link  in  a  system  of  canal  navigation  and 
closed  it  for  traffic.  They  then  refused  to  accept  heavy  traOk- 
(in  this  instance,  coals)  at  the  station  adjoining  the  terminus  of 
the  remaining  sections  of  the  canal. 

Parke  and  Alderson,  BB. :  There  is  nothing  in  the  Railway 
Clauses  Act,  1845,  requiring  a  railway  company  to  carry  other- 
wise than  in  accordance  with  their  public  profession  as  common 
carriers.  >n  86  cannot  be  construed  with  any  compulsive 

effect  especially  having  regard  to  the  terms  of  section  89. 

2.— Scothorn  v.  South  Staffordshire  R.,  1853,  8  Ex.  341. 

I'll;.  .t    to    emigrate    to    Au.stralia,    delivered    certain 

packages  of  goods  to  the  defts.,  addressed  to  the  steamship 
Melbourne,  in  the  East  India  Docks.  Having  ascertained  mean- 
time  that  no  berths  were  nvailuM •-,  h*>  direct* ••!  the  clerk  at 
Euston  to  deliver  the  packages  elsewhere.  By  oversight  ih<  \ 
were  shipped  on  the  Melbourne,  cam-  d  to  Australia,  and  lost. 

The  defts.  traversed  the  declaration  that  they  had  IT.  iv«  1 
the  goods  to  be  delivered  as  directed  I ..  &  N.\V  I ; 
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were  their  agents  to  accept  directions  on  their  behalf.  They 
claimed  to  have  fulfilled  the  terms  of  the  contract. 

Alderson,  Platt,  Martin,  BE. : 

"  A  person  who  puts  an  address  on  a  parcel  does  not  necessarily 
make  a  contract  to  deliver  at  that  place ;  he  only  gives  a  direction, 
which  he  may  afterwards  countermand. 

"  The  reception  of  the  countermand  is  parcel  of  the  contract 
itself. 

"  Could  it  be  contended  that  if  the  pltff.  went  an  hour  after- 
wards and  said,  '  I  have  altered  my  mind,  give  me  back  my 
goods,'  the  carrier  would  have  a  right  to  reply,  '  No,  you  have 
entered  into  a  contract  with  me  to  place  them  on  board  ship,  and 
they,  shall  go.'  ? 

"If  the  defts.  choose  to  employ  the  L.  &  N.W.E.  they 
make  the  latter  their  agents  to  carry,  and  consequently  to  receive 
a  countermand." 

3.—  Hoare  v.  G.W.R.,  1877,  37  L.T.  (N.S.)  186. 

Goods  consigned  to  Jeeves,  delivered  to  Jarvis. 

Held,  by  Coleridge,  C.J.  and  Lindiey,  J.,  a  condition  on  an 
owner's  risk  consignment  note,  absolving  from  everything  but 
wilful  misconduct,  did  not  protect  the  defts.  in  this  instance. 
It  was  difficult  to  draw  the  line  between  gross  negligence  and 
wilful  misconduct,  but  delivery  to  a  different  person  altogether 
is  a  wilful  and  deliberate  act  amounting  to  misconduct. 

4. — Nitro-Phosphate,  &c.  Co.  v.  London  and  St.  Katharine  Docks  Co., 
1878,  9  Ch.  Div.  503. 

Pltffs.  sued  for  damages  arising  from  the  effect  of  a  high  tide 
overflowing  the  dock  wall.  A  part  of  the  wall  was  some  two 
inches  below  the  statutory  level,  and  that  would  be  a  little  under 
that  required  by  the  defts.'  common  law  obligation  as  riparian 
owners.  A  part  of  the  damage  would  have  been  avoided  had 
the  wall  been  throughout  of  the  statutory  height,  and  still 
more  if  it  had  been  of  the  height  required  from  other  owners ; 
but  a  certain  portion  of  the  overflow  would  have  happened  in 
either  case. 

Held,  by  Fry,  J.  and  the  Court  of  Appeal,  that  in  order  that 
an  extraordinary  natural  event,  such  as  a  very  high  tide,  should 
be  in  the  legal  sense  an  act  of  God,  it  is  not  necessary  that  such 
an  event  should  never  have  happened  before  ;  it  is  sufficient  that 
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happening  could  not  have  been  reasonably  expected.  If  such 
an  event  has  happened  once,  but  there  is  nothing  to  lead  to  the 
inference  that  it  is  likely  to  recur,  it  does  not,  if  it  happens  a 
second  time,  cease  to  be  an  act  of  God. 

Where  a  defendant  charged  with  negligence  has  been  guilty 
of  a  breach  of  duty  sufficient  to  produce  the  damage  complained 
of,  he  cannot  escape  liability  by  showing  that  the  same  damage 
would  have  arisen  from  some  other  cause  beyond  his  control  if  he 
had  done  his  duty.  But  if  he  can  show  that  some  of  the  damage 
which  actually  happened  arose  from  a  cause  beyond  his  control, 
the  liability  for  damage  will  be  apportioned. 

5.—  Gordon  v.  G.W.R.,  1881,  8  Q.B.D.  44. 

usal  to  deliver  cattle  carried  "  carriage  paid  "  through 
mi-takt*  of  clerk  at  sending  station,  who  entered  charges  "to 
p.iy/'  Defts.  set  up  owner's  risk  conditi3ns,  absolving  from 
loss,  detention,  or  injury. 

Counsel  for  Defts.  :  Misdelivery  arising  from  mistake  has 
been  held  to  come  within  the  excepted  risks.  Detention  means 
every  kind  of  detention. 

Grove,   Lopes,   JJ.  :  The  word  "  detention,"  as  used  in   the 

condition,  applies  to  some  stoppage  in  transit,  arising  through 

accident  or  mistake.     It  does  not  cover  the  case  of  an  absolute 

to  «l«-li\vr  founded  on  some  cause  supposed  to  give  a  right 

-«i  delivery. 

It  is  not  a  "detention  in  delivery/'  but  an  absolute  refusal  to 

A  misdelivery  is  a  detention  or  delay  in  delivering  ;  an  un- 
.1  is  another  matter. 

.it   i<  wilful  misconduct,  if,  when  a  mistake  has 
ii  made  at  Wat^rfonl,  tin-  «-lrrk  at  Gloucester  takes  a  day  and 
a  night  to  correct  it. 


8.—  Goldsmith  r.  G.E.R.,  1><1,  U  L.T.  (N.S.)jl81. 

Clover  seed  misdelivered,  and  delay  of  14  days  incurred. 
Seed  delivered  too  late  for  sowing. 

The  defta.'  owner's  risk  condition  was  in  somewhat  unusual 
form  ;  it  was  that  "  It  is  agreed  that  goods  are  to  be  forwarded 
solely  n?  the  sender,  except,"  etc. 

and  Mathew,  JJ.,  held,  that  the  w-.r-l/'  ri-k  "  would 
loss  or  destruction  of  goods,  and  not  to  mere  delay. 
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"  When  carriers  desire  to  free  themselves  from  any  part  of  their 
ordinary  liability  they  should  use  clear  and  precise  words  for  that 
purpose." 

7._Stevens  v.  G.W.R,,  1885,  52  L.J.  (N.S.)  324. 

Goods  delivered  to  the  wrong  firm,  recovered  after  some 
delay,  when  both  consignor  and  consignee  declined  to  receive 
them. 

The  condition  of  the  consignment  note  was  the  same  as  that 
of  Hoare  3. 

Mathew  and  Smith,  JJ. :  The  facts  do  not  bring  this  case 
within  the  exception.  Misdelivery  may  occur  through  mere 
inadvertence,  gross  negligence,  or  wilful  misconduct.  Here  delay 
arises  through  misdelivery,  but  there  is  no  evidence  to  show 
under  what  circumstances  it  occurred. 

Judgment  for  defts. 

8.— Kendall  v.  L.  &  S.W.R.,  1872,  L.K.  7  Ex.  373. 

Pltff.'s  horse,  having  sustained  injuries  in  transit,  and  there 
being  no  apparent  cause  for  them,  and  nothing  to  indicate 
negligence  or  want  of  care  on  the  part  of  the  defts.,  held,  by 
Martin  and  Bramwell,  BB.  (Pigott,  B.,  dissenting),  that  the  defts. 
were  not  liable,  since  it  was  to  be  inferred  that  the  injuries 
resulted  from  the  proper  vice  of  the  horse. 

9.— Johnson  v.  N.E.R.,  1888,  5  Times  L.R.  68. 

The  defts.  had  contracted  to  take  a  locomotive  engine  under 
steam  to  Wigan.  In  the  course  of  the  journey  a  bolt  broke,  and 
defts.  required  the  pltffs.  to  do  the  necessary  repairs  or  to  pay 
the  increased  cost  of  carrying  it  on  trucks.  The  pltff.  objected 
to  both  alternatives,  and  eventually  obtained  a  declaration  that 
he  was  entitled  to  have  his  engine  delivered  at  destination,  with 
a  verdict  of  £15  damages  for  delay.  The  judgment  of  Day,  J., 
was  reversed  in  the  Court  of  Appeal. 

Esher,  M.R.,  and  Bo  wen,  L.J. :  There  is  an  implied  exception 
in  all  contracts  of  what  is  clearly  reasonable  and  right.  If  the 
engine  had  blown  up,  it  could  not  be  contended  that  the  defts. 
were  bound  to  deliver  it  nevertheless.  The  company  did  not 
undertake  responsibility  for  delay  or  accident  arising  from 
inherent  defects  in  the  quality  of  the  thing  carried. 

The  Lord  Chancellor  (dissenting)  held  that  the  exemption 
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relied  on  was  not  contained  in  the  contract,  and  that  the  accident 
was  not  of  such  a  nature  as  to  prevent  delivery. 

10.— Collett  r.  I.  &  N.W.R.,  1851,  20  L.J.Q.B.  411. 

Official  of  post-office  injured  in  accident. 

1I<  Id,  by  Lord  Campbell,  C. J.  (Patteson,  Wightman,  Erie,  JJ., 
concurring) :  To  enable  the  pltff.  to  maintain  an  action  for 
negligence  it  is  not  necessary  that  the  duty  neglected  should 
have  arisen  out  of  a  contract  between  the  pltff.  and  defts.  How- 
ever the  duty  may  arise,  if  it  exists,  and  is  neglected  to  the 
injury  of  the  pltff.,  he  has  a  right  to  sue  for  damages.  The  duty 
is  cast  upon  the  company  by  1  &  2  Viet.  c.  98,  to  carry  the 
officials  of  the  post-office  ;  it  is  the  duty  of  the  company  to  carry 
them  with  proper  care  and  diligence,  and  for  a  breach  of  such 
duty,  to  their  injury,  they  may  sue  the  company,  though  there 
is  no  contract  between  them  and  the  company. 

In  course  of  argument.  Lord  Campbell  asks :  "  Is  it  not  the 
duty  to  carry  safely  and  securely  if  they  carry  at  all  ?  "  But  in 
the  judgment  his  Lordship  puts  it  differently:  "If  it  be  the 
duty  to  .-airy  the  pltff.  at  all,  it  must  be  their  duty  to  take  care 
that  reasonable  care  and  skill  is  used.  Here  a  breach  of  that 
•  luty  is  alleged,  and  the  pltff.  is  entitled  to  maintain  an  action." 
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11.— Hadley  e.  Baxendale,  1854,  9  Ex.  341. 

headnote  says  :  When  the  pltffs.,  the  owners  of  a  flour-mill, 
sent  a  broken  iron  shaft  to  an  office  of  the  defts.,  who  were  common 
carriers,  to  be  conveyed  by  them,  and  the  defts.'  clerk,  who 
attended  at  the  office,  was  told  that  the  mill  was  stopped,  that 
<haft  must  be  delivered  immediately,  and  that  a  special  entry, 
necessary,  must  be  made  to  hasten  its  delivery ;  and  the 
delivery  of  the  broken  shaft  to  the  consignee,  to  whom  it  had 
been  sent  by  the  pltffs.  as  a  pattern  by  which  to  make  a  new 
shaft,  was  delayed  for  an  unreasonable  time ;  in  consequence  of 
which  the  plttV--.  «li«l  not  receive  the  new  shaft  for  some  days  after 
the  time  they  ought  to  have  received  it,  and  they  were  conse- 
quently unable  to  work  their  mill,  from  want  of  the  new  shaft,  and 
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thereby  incurred  a  loss  of  profits.  Held,  such  loss  could  not  be 
recovered  in  an  action  against  the  defts.  as  common  carriers,  on 
the  ground  that  the  damages  upon  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered  either  arising 
naturally,  i.e.  according  to  the  usual  course  of  things  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  contemplation  of  both  parties  at  the  time  they 
made  the  contract  as  the  probable  result  of  the  breach  of  it. 
Claim,  £300.  Defts.  paid  £25  into  Court, 

Crompton,  J.,  left  the  whole  case  to  the  jury,  who  awarded  £25 
more. 

Held,  by  the  Court  of  Exchequer,  that  it  did  not  follow  that 
the  working  of  a  mill  would  be  stopped  by  the  want  of  the  shaft 
damaged,  and  that  such  damages  as  were  claimed  were  not  in 
the  contemplation  of  the  parties  at  the  time  of  making  the 
contract,* 

12,— Hudson  v.  Baxendale,  1857,  2  H.  &  N.  575. 

PItff.,  having  received  an  order  for  a  small  cask  of  gin 
forwarded  a  puncheon  of  98  gallons  by  the  defts.,  who  conveyed 
it  to  Newport,  and  sent  it  to  its  destination  at  Brecon  by  some 
canal  carriers.  Consignee  refused  it,  and  it  was  warehoused  by 
the  canal  carriers.  When  pltff.'s  traveller  was  informed  of 
the  occurrence,  he  found  that  25  gallons  were  missing,  but 
whether  owing  to  depredation  or  leakage  was  uncertain.  The 
jury  gave  a  verdict  for  the  defts.,  whereupon  the  pltff.  obtained 
a  rule  for  a  new  trial,  on  the  grounds  that  the  judge  had  held 
that  it  was  not  the  duty  of  a  carrier  to  advise  consignor  of  non- 
delivery, and  that  he  had  improperly  instructed  the  jury  upon 
deft.'s  liability  in  respect  of  leakage. 

Bramwell,  B. :  The  true  rule  L«,  that  when  a  consignee 
refuses  to  accept  a  parcel  tendered  to  him  by  a  carrier,  the  carrier 
must  conduct  himself  as  a  reasonable  man  would  do  with  reference 
to  it.  I  doubt  if  a  consignor  has  a  right  to  impose  on  a  carrier 
the  burden  of  doing  anything  after  he  has  tendered  the  goods. 
But  assuming  that  he  has,  it  is  sufficient  if  the  carrier  does  what 
is  reasonable.  When  there  is  a  question  of  reasonableness,  what 
is  reasonable  is  a  question  of  law ;  but  whether  the  facts  bring 
the  case  within  the  rule  of  law,  is  a  question  for  the  jury. 

*  See  this  case  fully  discussed  in  2  S.L.C.  594,  scqq. 
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Channel!,  B. :  As  to  the  other  point,  I  think  that  in  substance 
the  question  left  to  the  jury  was  whether  the  loss  was  occasioned 
by  the  inherent  vice  of  the  cask,  as  distinguished  from  any 
negligence  on  the  part  of  the  defts.,  or  accident  happening  in  the 
course  of  transit. 

Pollock,  C.B. :  The  liability  of  a  carrier  is  so  well  and 
universally  understood  that  the  term  "  negligence "  in  the 
summing  up  could  not  have  misled  the  jury.  The  substance  of 
what  was  said  was,  that  the  defts.  were  liable  for  every  loss  which 
happened  between  London  and  Brecon  not  arising  from  the  defect 
of  the  cask.  An  accident  is  deemed  negligence  on  the  part  of 
the  carrier. 

13.— Buxton  v.  N.E.R.,  1868,  L.K.  3  Q.B.  549. 

An  accident  occurred  in  consequence  of  a  bullock  breaking 
through  a  fence  and  straying  on  to  the  line.  The  fence  was,  in 
fact,  defective,  but  had  recently  been  repaired,  and  was  apparently 
in  good  condition. 

For  the  Pltff. :  The  negligence  to  maintain  the  fence  renders 
the  company  liable. 

Kelly,  C.B.,  directed  the  jury  that  the  law  imposed  an  obliir  i- 
tion  on  the  railway  company  to  maintain  all  fences  in  so  effectual 
a  manner  as  to  prevent  the  escape  of  cattle  on  the  line. 

Blackburn  and  Lush,  J J. :  The  obligation  created  by  section 
68  of  the  Kail  ways  Clauses  Act,  1845,  is  one  extending  to  the 
owners  and  occupiers  of  adjoining  lands  only.  The  obligation 
of  the  company  towards  its  passengers  is  founded  on  common 
law,  and  is  of  a  different  character ;  they  are  bound  to  take  every 
reasonable  care  to  prevent  danger  to  their  passengers  from  cattle 
coming  on  to  th«-ir  line  in  those  places  where  it  is  probable  that 
such  an  event  may  occur.  The  jury  might  have  found  that  they 
bad  not  done  BO,  but  their  fii:din_:  is  Imscd  upon  the  assumption 
that  the  absolute  obligation  provided  for  the  benefit  of  landowners 

uported  into  th<-  ordinary  contract  for  carriage  of  passengers, 
and  a  new  trial  is  consequently  necessary. 

14.-Heugh  v.  I.  &  N.W.E.,  1870,  L.K.  5  IX.  :>1. 

Carriers,  after  a  rofu-al  <.t  the  goods  at  the  consignee's 
address,  are  involuntary  1  ai  are  only  bound  to  not  with 

reasonable  care  and  caution. 
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An  employe  of  a  firm  which  had  ceased  to  exist  fraudulently 
gave  orders  to  the  pltff.,  in  the  name  of  the  firm,  to  forward 
certain  goods  to  their  late  address,  and  availing  himself  of  his 
"knowledge  of  the  mode  of  delivery  of  the  railway  company,  and 
representing  himself  as  the  agent  of  the  firm,  signed  the  documents 
of  the  railway  company  and  obtained  possession  of  the  goods. 

In  an  action  for  damages  by  the  consignors,  the  jury  found 
that  the  defts.  had  acted  reasonably,  and  on  this  finding  Kelly, 
C.B.,  entered  a  verdict  for  them. 

The  Court  of  Exchequer  (Kelly,  C.B.,  Martin  and  Channel!, 
BB.)  upheld  the  verdict  on  the  ground— 

"  The  pltffs.  contend  that  this  was  a  misdelivery  on  the  part 
of  the  defts.  amounting  to  a  conversion ;  but  no  sufficient 
authority  has  been  cited  in  support  of  this  proposition.  It  is 
true  that  misdelivery  by  a  carrier  has  been  held  to  amount  to 
a  conversion  ;  but  the  defts.'  character  of  carriers  had  ceased,  and 
whatever  character  they  filled  it  was  not  that.  Their  position 
has  been  not  inaptly  described  as  that  of  involuntary  bailees ; 
without  their  own  default  they  found  these  goods  in  their  hands, 
under  circumstances  in  which  the  character  of  carriers  under 
which  they  received  them  had  ceased." 

"  Under  such  circumstances,  it  is  a  question  of  fact  for  the 
jury  whether  the  defts.  have  exercised  reasonable  and  proper  care 
and  caution." 

15.— G.N.R.  v.  Swaffield,  1874,  L.K.  9  Ex.  133. 

On  the  arrival  of  deft.'s  horse  at  the  station  of  destination 
at  10  p.m.  there  was  no  one  to  accept  delivery  on  deft.'s  behalf. 
The  pltffs.  thereupon  sent  it  to  a  livery  stable.  Shortly  after,  the 
deft.'s  servant  claimed  it,  but  would  not  pay  the  stable-keeper's 
fee  of  6d.  Pending  the  settlement  of  the  dispute  thereupon 
arising,  the  charges  eventually  ran  up  to  the  sum  of  £17,  which 
the  pltffs.  paid,  and  recovered  in  an  action  against  the  deft.,  the 
Court  (Kelly,  C.B.,  Pigott,  Pollock,  Amphlett,  BB.)  holding  that 
the  pltffs.  had  acted  reasonably  in  placing  the  horse  in  a  livery 
stable  rather  than  keeping  it  in  a  horse-box  or  elsewhere  for 
the  night. 

16.— Mitchell  v.  L.  &  Y.R.,  1875,  L.K.  10  Q.B.  256. 
On  arrival  of  flax,  an  advice  note  was  sent  to  the  pltff.  re- 
quiring the  removal  of  the  goods  as  soon  as  possible,  "  as  they 
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remain  here  to  your  order,  and  are  now  held  by  the  company,  not 
as  carriers,  but  as  warehousemen,  at  owner's  sole  risk,  and  subject 
to  the  usual  warehouse  charges,  in  addition  to  the  charges  now 
advised." 

Acceptance  was  delayed  in  consequence  of  disputes  as  to 
quality  between  consignor  and  consignee,  and  the  flax  remained 
for  some  two  months  upon  the  company's  premises.  There  was 
no  warehouse  at  the  station,  the  flax  was  insufficiently  protected 
from  the  weather,  and  became  entirely  spoiled. 

ILll,  by  Blackburn  and  Field,  JJ.,  that  the  defendants  were 
liable. 

The  facts  show  that  the  pltft*.  agreed  that  the  goods  should 
be  held  by  the  (lefts,  in  their  capacity  of  warehousemen,  and  not 
as  carriers  at  the  owner's  sole  risk.  What  we  have  to  consider 
is,  whether  the  defts.  can  have  the  benefit  of  receiving  warehouse 

i  without  any  liability  whatever.     Their  notice  should  not  be 

read  to  mean  that  they  are  not  to  take  any  care  at  all.     Such  an 

intention  should  have  been  made  quite  clear.    The  words  "  owner's 

risk "   would  have  reference  to  ordinary  accidents,  but   not  to 

; -roper  storage  or  other  negligence  on  the  defts.'  part. 

17.— Chapman  r.  G.W.R.,  1880,  5  Q.B.D.  278. 

Goods  addressed  "  till  called  for "  arrived  at  the  station  of 
destination  on  the  24th  and  25th  of  the  month.  The  station  was 
accidentally  luirnt  on  the  morning  of  the  27th. 

Cockburn,  C.J.  (Lush  and  Manisty,  JJ.,  concurring),  held 
that  the  responsibility  of  the  defts.  as  carriers  had  ceased, 
and  that  after  such  time  as  was  reasonably  necessary  to  effect 
delivery  of  the  goods  they  held  them  in  the  capacity  of  ware- 
housemen, and  were  not  liable  for  the  consequences  of  accident 
occurring  without  negligence  upon  their  part. 

18.— Coventry  v.  G.E.R.,  1883,  11  Q.B.D.  77(5. 

<  >n  the  arrival  of  consignments  of  grain,  the  defts.  sent  out 
notices  stating  the  fact  and  announcing  that  they  held  the  con- 
signments thenceforward,  not  as  carriers,  but  as  warehousemen. 
The  advice-note  concluded  thus — 

>tice.     Please  sign   tin-    undermentioned    order,   without 
which  the    goods  cannot  be  delivered    by  the   Great  Eastern 

Kvay  Company. 
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"  Please  deliver  the  undermentioned  goods  to 
or  bearer." 

A  consignee  of  150  sacks  of  wheat  induced  the  defts.  to  issue 
two  delivery  orders  for  the  one  consignment,  and  obtained  two 
advances  from  the  pltff.  upon  the  delivery  notes. 

Held,  by  the  Court  of  Appeal  (Brett,  M.R.,  Lindley  and  Fry, 
L.JJ.),  that  the  delivery  orders  were  issued  as  warehousemen,  that 
it  was  apparent  they  were  intended  to  serve  as  a  means  of  trans- 
ferring ownership,  and  that  the  company  were  estopped  from 
denying  that  they  held  two  separate  consignments. 
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19, — Muschamp  v.  Lancaster  &  Preston  June.  R.,  1841, 
8  M.  &  W.  421. 

Box  handed  to  defts.  for  conveyance  to  destination  via  other 
railways  ;  lost  after  conveyance  to  terminus  of  defts.'  line. 

Kolfe,  B.,  directed  the  jury  :  "  Where  a  common  carrier  takes 
into  his  care  a  parcel  directed  to  a  particular  place,  and  does  not 
by  positive  agreement  limit  his  responsibility  to  a  part  only  of 
the  distance,  that  is  primd  facie  evidence  of  an  undertaking  on 
his  part  to  carry  the  parcel  to  the  place  to  which  it  is  directed  ; 
and  the  same  rule  applies  although  that  place  may  be  beyond 
the  limits  within  which  he  in  general  professes  to  carry  on  his 
trade  of  a  carrier." 

On  application  for  a  new  trial,  the  summing  up  was  approved 
by  Abinger,  C.B.,Grurney  and  Eolfe,  BB.:  "The  taking  charge  of 
the  parcel  is  not  put  as  conclusive  evidence  of  the  contract  sued 
on  by  the  pltff. ;  it  is  only  primd  facie  evidence  of  it ;  and  it  is 
useful  and  reasonable,  for  the  benefit  of  the  public,  that  it  should 
be  so  considered.  It  is  better  that  those  who  undertake  the 
carriage  of  parcels,  for  their  mutual  benefit,  should  arrange 
matters  of  this  kind  inter  se,  and  should  be  taken  to  have  made 
the  others  their  agents  to  carry  forward." 

If  the  facts  are  capable  of  being  construed  differently,  it  is 
for  the  jury  to  determine  which  was  the  real  contract. 

20.— Wilby  v.  W.C.R.,  1858,  2  H.  &  N.  704. 
Claim  for  damage  to  packages  delivered  to  defts.  at  Penzance, 
addressed,  "  Wolverhampton,  per  first  steamer  from  Havle." 
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The  intermediate  railway  between  Truro  and  Plymouth  not 
being  completed,  defts.'  practice  was  to  send  heavy  goods  for 
places  reached  via  Bristol  by  steamer,  but  packages  of  one  ton  or 
less  via  waggon  from  Truro. 

The  package  in  question  was  injured  owing  to  carelessness 
and  improper  conduct  after  delivery  on  the  steam  packet  at 
Hayle. 

For  defts. :  Carriers  to  Hayle  only.     Ultra  vires  to  profess  to 

carriers  beyond  limits  of  their  own  line. 

Pollock,  C.B.,  Watson,  Channel!,  BB. :  Properly  a  question 
for  the  jury. 

Admitted  Muschamp,  19,  well  decided  ;  "  it  makes  no  difference 
whether  there  is  a  continuous  railway  for  the  whole  distance,  or 
whether  there  is  a  short  railway,  then  a  carriage  by  van,  then  a 
carriage  by  water,  and  then  again  by  railway.  The  Court  have 
no  hesitation  in  finding  that  the  defts.  undertook  to  convey  the 
parcel  to  Wolverhampton.  As  to  the  objection  that  the  carriage 
by  sea  was  ultra  vires,  I  do  not  at  present  see  any  distinction 
between  carrying  by  sea  and  carrying  on  the  line  of  another 
person." 

21.— Collins  v.  B.  &  E.R.,  1859,  7  H.L.  Ca?.  194. 

Furniture  sent  Bath  to  Torquay  at  owner's  risk  rates, exempting 
from  liability  for  damage  by  fire,  burnt  in  a  siding  of  the  B.  &  E.I  I. 
without  the  negligence  of  that  company. 

The  conditions  of  the  consignment  note  stated  that  the  G.  W.R. 
would  not  be  responsible  for  damage,  etc.,  beyond  the  limits  of 
their  own  railway. 

TltlV.  o-iit'-ii'l--'],  \\ith  varying  success  in  the  different  Courts, 
that  the  conditions  of  the  contract  with  the  G.W.R.  did  not 
affect  the  terms  of  the  implied  contract  with  the  K  A-  K.  Co. 

For  the  defts. :  There  was  one  contract  only  whereby  the 
iJ.W.K.  undertook  to  deliver  at  Torquay.  The  context  of  tin- 
conditions  shows  that  the  company  intended  to  limit  their 
liability  to  the  railway  transit ;  if  the  words  mean  more  they  are 
unreasonable,  and  mu  ;  k  out. 

the    H"iis"  of   b-nls,    the    opinion    of  the  judges   being 
1  :     Byles,    Crompton,    Williams,    an«l    Wightman,    JJ., 
were  of  opinion  that  the  defts.  were  liable.     Watson  and  Martin, 
i . ,  •  . 

Chelmsford,  I.  t  1  :   Kither  there  was  no  contract  at  all  with 
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the  B.  &  E.R,  or  else  it  was  the  contract  of  the  consignment 
note.  Brougham,  Cranworth,  Wensleydale,  Kingsdown,  LL., 
concur  or  do  not  dissent,  while  expressing  doubt  and  hesitation. 

22.— Coxon  v.  G.W.R.,  1860,  5  H.  &  N.  274. 

Claim  for  injury  to  cattle,  forwarded  from  Craven  Arms  to 
Birmingham. 

Eoute,  Craven  Arms  to  Shrewsbury,  S.  &  H.E.,  thence  to 
Birmingham,  G.W.E. 

Contract  with  S.  &  H.  Co.  states  they  will  be  bound  by  no 
other  contract  than  that  offered.  Condition  4 :  "  For  the  con- 
venience of  the  owner,  the  company  will  receive  the  charges 
payable  to  other  companies  for  conveyance  of  such  cattle  over 
their  lines  of  railway ;  but  the  company  will  not  be  subject  to 
liability  for  any  loss,  delay,  default,  or  damage  arising  on  such 
other  railway."  The  cattle  were  placed  in  trucks  belonging  to 
the  G.W.K.,  and  on  the  arrival  of  the  train  at  Wolverhampton 
it  was  found  that  the  bottom  of  one  of  the  trucks  was  broken,  and 
one  of  the  oxen  dead  and  others  injured. 

Counsel  for  pltff. :  The  booking  of  cattle  to  Birmingham  by 
the  S.  &  H.  Co.  constituted  a  contract  with  the  defts.  to  carry 
from  Shrewsbury  to  Birmingham,  or  a  contract  arose  upon  the 
acceptance  of  the  cattle  by  G.W.E. 

By  the  Court  (Martin,  Bramwell,  Channell,  BB.) :  There  is 
only  one  contract,  and  under  it  the  G.W.K.  cannot  be  sued. 

[It  seems  clear  that  there  was  no  contract  with  the  G.W.R.  to 
receive  injured  cattle  and  to  deliver  sound  cattle  at  Birmingham. 
In  arguments  on  demurrer,  the  merits  of  the  case  become  obscured 
by  the  predominance  accorded  to  technical  rules.  It  would 
appear  in  this  case  that  the  injury  arose  through  the  default  of 
the  contracting  railway,  by  loading  the  cattle  in  imperfect  trucks. 
It  is  nihil  ad  rem  that  the  defective  waggons  were  the  property 
of  the  G.W.R.  Co.J. 

23.— Webber  v.  G.W.R.,  1865,  34  L.J.Ex.  171. 

Clock  consigned  by  Pickford  &  Co.  from  Worcester  to  Chester, 
via  G.W.E.  and  L.  &  N.W.E.  Pickford  &  Co.  purported  to  be 
agents  for  both  companies. 

Clock  damaged  on  the  journey,  but  it  was  not  known  where. 

For  defts. :  Pickford  &  Co.  are  carriers  themselves ;  the  claim 
should  be  made  against  them,  or  against  L.  &  N.W.E. 

Pollock,  C.B.,  Martin,  Bramwell,  Piggott,  BB.:   "There  was 
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evidence  to  go  to  the  jury  that  there  was  one  contract  only,  and 
not  two  contracts.  The  jury  have  so  found,  and  we  are  of 
opinion  that  there  was  sufficient  evidence  to  warrant  their 
finding." 

24. —Taylor  v.  G.N.R.,  1866,  L.B.  1  C.P.  385. 

Claim  for  damages,  £4  16s.  §d.,  arising  through  failure  to 
deliver  three  hampers  of  poultry  in  time  for  the  early  London 
market.  The  delay  occurred  in  consequence  of  an  accident  to 
a  train  of  the  Midland  Co.,  who  had  running  powers  over  the 
defts.'  railway,  and  the  accident  was  caused  by  the  negligence  of 
the  servants  of  that  company. 

?,  by  the  Court  (Erie,   C. J.,  Byles,  Keating,    Montague 
Smith,  J  J.),  that  in  the  absence  of  a  special  contract  to  deliver  by 

ven  time,  liability  for  delay  would  be  governed  by  the  cir- 
cumstances of  each  case,  and  that  a  railway  company  would  not 
be  responsible  for  delay  occasioned  by  the  negligence  of  another 

25.— Shepherd  v.  B.  &  E.R.,  1868,  L.K.  3  Ex.  189, 

Cattle  destined  for  Islington  Market  arrived  on  Sunday  morn- 
ing at  Paddington,  and,  owing  to  police  regulations,  could  not  be 
•  1  riven  through  London  until  the  night.  Pltff.,  who  was  present 
to  receive  them,  acquiesced  in  their  being  placed  in  cattle  pens, 
and  fed  them. 

Held,  Bramwell  and  Channell,  BB.,  that  the  defts.'  duty  as 
carriers  had  ceased,  and  that  they  were  not  liable  as  warehouse- 
men for  the  consequences  of  certain  misunderstandings  sub- 
sequently arising  with  the  G.W.R. 

28.— Wright  v.  M.E.,  1873,  L.R.  8  Ex.  137. 

ritff.  was  injured  in  an  accident  arising  from  the  negligence  of 
the  servants  of  the  L.  &  N.W.  Co.,  who  had  runninir  powers  over 
a  portion  of  the  deft-  lin.-.  It  was  contended  that  the  duty  of 
the  defts.  to  keep  the  line  in  a  state  safe  for  the  conveyance  of 
passengers  included  responsibility  for  the  acts  of  third  persons 
whom  they  permitted  to  use  it. 

( 'uii!  i  (Bramwell,  Cleasby,  and  Pollock,  BB.),  considered 
and  discussed  the  previous  cases  of— 

Blake*.  G/NY.I;..    1  L.J.Ex. 

Bedhead  v.  M.K  .  LR  4  Q.B.  379. 
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Thomas  v.  K.K.,  L.B.  6  Q.B.  266. 

They  deduced  the  conclusion  that  when  a  railway  company 
undertook  to  convey  a  passenger  to  a  destination  involving  the 
use  of  a  line  of  another  company,  the  contracting  company  were 
liable  to  the  passenger  for  damage  which  might  accrue  to  him 
through  neglect  or  defect  connected  with  the  road,  engines, 
carriages,  or  signalling  of  the  other  company. 

The  contracting  company  would  not  be  responsible  for  the 
negligence  or  default  of  the  servants  of  another  company  on 
whichever  line  they  occurred,  unless  the  negligence  was  in 
connection  with  acts  forming  a  direct  part  of  the  duty  of 
conveyance. 

The  action  in  such  cases  as  the  present  would  lie  against  the 
real  tort  feasor. 

27.— Burke  v.  S.E.R.,  1879,  5  C.P.D.  1. 

Pltff.,  holder  of  a  ticket  London  to  Paris  and  back,  was 
injured  on  a  railway  in  France. 

In  an  action  against  the  defts.  the  jury  awarded  £250 
damages. 

The  ticket  issued  was  in  the  form  of  a  book,  with  coupons  as 
leaves  available  for  separate  parts  of  the  journey. 

The  outside  cover  made  no  reference  to  the  coupons  nor  to  the 
conditions  on  them  which  limited  the  responsibility  of  the  defts. 
to  matters  occurring  on  their  own  railway. 

The  verdict  of  the  jury  was  taken  to  include  the  finding  of 
the  fact  that  the  pltff.  had  not  read  and  did  not  know  of  the 
condition  printed  on  the  first  coupon. 

For  the  pltff. :  The  case  of  Henderson,  182,  in  the  House  of 
Lords,  covers  this  case,  and  is  of  conclusive  authority. 

Coleridge,  C.J. :  I  thought  that  I  followed  Henderson,  182,  in 
Parker,  188,  but  that  case  was  overruled  by  the  Court  of  Appeal, 
where  Bramwell,  L.  J.,  gave  a  judgment  based  on  reasoning  which 
seems  to  me  unanswerable. 

The  Court  (Coleridge,  C.J.,  and  Lindley,  J.),  held  the  case 
distinguishable  from  Henderson.  There,  there  was  nothing  to 
show  that  the  contract  was  not  complete  as  upon  the  face  of  the 
ticket.  Here  it  was  not  so ;  the  cover  could  not  be  imagined 
to  represent  the  whole  contract.  The  book  formed  the  contract, 
and  pltff.  was  bound  by  it. 
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28.-Foulkes  v.  M.D.E.,  1880,  5  C.P.D.  157. 

-senger  injured  while  alighting  from  a  carriage  of  clefts,  on 
the  platform  of  L.  &  S.W.R.  at  Richmond. 

The  cause  of  the  accident  was  the  narrowness  of  the  footboard 
and  its  height  above  the  platform  (2  feet).  The  defts.  had  been 

ned  against  the  use  of  carriages  so  constructed,  and  their  con- 
tinuing to  do  so  was  found  to  be  negligence.  The  judgment  in 
the  first  trial  was  based  upon  the  fact,  erroneously  stated  by  the 
pltiV.,  that  he  had  travelled  by  a  ticket  issued  by  the  defts.  at 

r  Hammersmith  station.  On  subsequent  discovery  that  the 
ticket  used  was  the  return  half  of  one  issued  by  the  L.  &  S.W.R. 
at  Richmond,  the  defts.  claimed  a  new  trial. 

The  defts.  exercised  running  powers  over  the  S.W.  line 
between  Hammersmith  and  Richmond,  and  the  receipts  were 
divided  between  the  two  compani 

The  ticket  did  not  purport  to  be  issued  by  either  railway 
company,  but  simply  bore  the  words  "  via  District  Railway." 

Bramwell,  L.J. :  This  was  a  contract  for  carriage.  The  defts. 
were  the  carriers.  "  What  ground  or  reason  is  there  for  saying 

y  are  not  the  contractors  to  carry  ?     The  journey  is,  indeed, 

t  over  the  road  of   the  S.W.  Co.,  and  the  servants  of  tin' 

S.W.  ('<».  in  the  first  instance  receive  the  fare.     But  how  does 

that  affect  the  case  ? "     If  the  interest  of  the  S.W.  Co.  affects 

reasoning,  at  the  most  it  would  show  them  to  be  partners. 

the  contract  were  with  the  S.W.  Co.,  and  the  defts.  are 
under  n  I  <  -..n tract,  there  would  be  that  duty  which  the 

law  imposes  on  all,  to  do  no  act  to  injure  another. 

the  contract  had  not  been  with  the  defts.,  and  all  that 
could  have  been  complaiiKMl  of  was  a  non-feasance,  I  should  hold 
were  not  lial.l.-. 

Baggallay  and  Thesiger,  L.JJ.,  concur,  except  that  Lord 
Justice  Thesiger  would  appear  to  hold  that  an  injury  arising 

•a  non-feasance  would  involve  equal  liability.  "The  Solicitor- 
General  attempts  to  draw  a  line  in  a  case  like  the  present 
between  the  commission  of  an  act  which  is  in  itself  wrongful, 

.  the  omission  of  some  act  to  which  the  company  would 
admittedly  be  bound  if  the  passenger  were  carried  by  them  under 
a  contract.  It  is,  however,  very  diiln-ult  to  see  how  such  a  line 
can  be  reasonably  dra 
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29.— Daniel  v.  Met.  R.,  1870,  L.E.  3  C.P.  '216,  591 ;  5  H.L.  45. 

Where  works  are  going  on  over  a  line  of  railway  with  which 
works  the  railway  company  has  nothing  to  do,  and  the  execution 
of  such  works  is  entrusted  to  contractors  who  are  entirely  in- 
dependent of  the  railway  company,  it  is  not  the  duty  of  the  railway 
directors  to  assume  that  such  works  will  be  negligently  conducted 
by  those  who  have  contracted  for  their  execution,  and  to  take 
precautions  against  possible  negligence  on  the  part  of  persons 
who  are  not  in  their  employment  nor  under  their  control.  Per 
Lord  Hatherley :  "  If  railway  directors  undertake  to  carry 
passengers  over  their  own  line  and  also  over  another  line  they 
would  be  bound  to  see  that  their  own  was  in  perfect  order,  and 
would  be  responsible  for  any  negligence  occurring  on  the  other 
line  over  which  they  had  contracted  to  carry  passengers,  whether 
under  their  control  or  not,  but  would  not  be  responsible  for 
matters  altogether  extraneous  to  the  work  in  which  they  were 
engaged,  unless  there  was  reasonable  ground  for  apprehending 
that  extraordinary  precautions  were  required."  Per  Lord  Colonsay : 
"  If  the  operation  which  the  contractors  were  performing  was  one 
which,  according  to  previous  knowledge  and  experience,  was,  how- 
ever carefully  performed,  likely  to  lead  to  mischief,  it  would  be 
incumbent  on  the  railway  company  to  foresee  and  take  precautions 
against  it." 

The  Corporation  of  -the  City  of  London  was  authorized  by  an 
Act  of  Parliament  to  execute  certain  works  over  the  line  of 
the  Met.  E.  These  works  consisted  partly  in  placing  heavy  iron 
girders  upon  the  walls  running  along  the  line  of  railway,  and 
were,  therefore,  works  in  the  execution  of  which  danger  was 
involved,  but  which  were  often  executed  elsewhere  without 
mischief.  The  railway  company  had  no  control  over  these  works, 
which  were  executed  by  contractors  engaged  by  the  Corporation. 
Several  girders  had  been  safely  put  in  their  places  by  manual 
labour,  but  on  this  occasion  the  contractors  brought  into  use  for 
one  of  the  girders  a  monkey  steam-engine,  which  moved  the 
girder  with  a  jerk,  and  so  caused  it  to  overbalance  and  fall.  It 
fell  on  a  passing  tram,  and  injured  the  pltff. 

Held,  that  this  was  not  a  mischief  the  occurrence  of  which  the 
railway  company  was  bound  to  anticipate,  and  against  which  it 
was  bound  to  take  precautions,  and  consequently  that  the  railway 
company  was  not  liable  in  damages. 
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29A.— Tuohy  v.  G.S.  &  W.E.,  1898,  2  L.K.Ir.  789. 

Action  brought  at  Limerick  to  recover  damages  to  goods 
forwarded  from  Manchester  to  Limerick,  carriage  "  to  pay." 
Case  stated  by  Palles,  C.B. 

No  evidence  on  what  part  of  route  injury  occurred.  L.  &  Y.R. 
are  liable  under  contract;  question  is,  were  they  agents  for 
the  defts.,  and  entitled  to  enter  into  a  joint  contract  on  their  and 
their  own  behalf.  No  evidence  adduced  on  this  point 

O'Brien,  J. :  It  is  assumed,  subject  to  numerous  exceptions 
and  to  the  form  of  the  contract,  that  an  action  will  lie  against  the 
contracting  company. 

It  is  difficult  to  find  legal  grounds  for  implying  a  series  of 
stipulations  that  each  of  the  parties  by  whom  the  carriage  is  to 
be  effected  shall  be  separately  liable  whenever  an  injury  occurs. 

Gill,  137,  is  an  authority  the  other  way,  for  the  judgment 
was  based  on  the  special  agreement  between  the  parties. 

There  is  some  shadow  of  doubt,  owing  to  the  expressions  of 
Lord  Bramwell,  in  Foulkes,  28,  which  was  an  action  in  tort,  not 
in  contract  Collins,  21,  is  a  strong  case  to  the  contrary. 

Boyd,  J. :  The  original  contract  with  L.  &  Y.R.  does  not 
prescribe  the  route.  Does  it  affect  all  companies  who  may 
My  be  parties  to  the  act  of  carriage  ? 

The  Court  of  Appeal  (Fitzgibbon,  Walker,  Holmes,  L.JJ.), 

he  same  effect,  held  that  the  deft  company  could  not  be  made 
liable  unless  it  were  shown  that  the  injury  com  plained  of  occurred 
on  their  line  of  railway. 


DELAY. 

30.— Redmayne  v.  G.W.R.,  1866,  L.R.  1  C.P.  329. 

The   pltff.  sent  goods  from  Manchester  to  his  traveller  at 
liff;  the  delivery  was  delayed,  through  the  negligence  of  the 

defts.,  until  after  the  traveller  had  left  Cardiff,  and  the  pltff.  in 

consequence  lost  the  profits  which  hr  \\uuld  have  derived  from  a 

sale  at  Cardiff. 

Held,  that  in  the  absence  of  notice  to  the  defts.  of  the  object 

for  which  the  goods  were  sent,  such   damages  could  not   be 

recovered. 

VOL.  in.  c 
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31.— Woodger  v.  G.W.R.,  1867,  L.E.  2  C.P.  318. 
Samples  delayed  for  four  days.     Pltff.  claimed  hotel  expenses 
incurred  whilst  waiting  for  the  parcel. 
Held,  too  remote. 

32.— Simpson  v.  L.  &  N.W.R.,  1876,  1  Q.B.D.  274. 

Samples  despatched  from  an  agricultural  show  at  Bedford  to 
one  at  Newcastle  did  not  arrive  until  the  show  was  over. 

Pltff.'s  claim  for  damages  for  expenses  incurred  was  admitted ;. 
the  defts.  appealed  in  respect  of  £20  awarded  for  the  loss  of 
profit,  which  the  Court  allowed. 

Cockburn,  C.J. :  The  law,  as  it  is  to  be  found  in  the  reported 
cases,  has  fluctuated;  but  the  principle  is  now  settled  that, 
whenever  either  the  object  of  the  sender  is  specially  brought  to 
the  notice  of  the  carrier,  or  circumstances  are  known  to  the 
carrier  from  which  the  object  ought  in  reason  to  be  inferred,  so 
that  the  object  may  be  taken  to  have  been  within  the  contempla- 
tion of  both  parties,  damages  may  be  recovered  for  the  natural 
consequences  of  the  failure  of  that  object.  The  defts.  had  an 
agent  on  the  ground  at  the  Bedford  Agricultural  Show,  where 
this  contract  was  made,  for  the  purpose  of  drawing  custom  to 
their  line,  and  their  agent  must  have  known  that  the  pltff.  had 
been  exhibiting  these  goods,  and  that  they  were  being  sent  to 
Newcastle  for  the  same  purpose.  The  damages  must  be  to  some 
extent  matter  of  speculation,  but  that  is  no  reason  for  not  award- 
ing any  at  all. 

33.— Hawcroft  v.  G.N.R.,  1852,  21  L.J.Q.B.  178. 

The  holder  of  an  excursion  ticket,  Barnsley  to  London,  at  the 
date  of  the  exhibition  of  1851,  presented  himself  at  King's  Cross 
on  a  Saturday  morning  in  time  to  travel  by  a  train  advertised  ta 
start  at  7  a.m.  Owing  to  the  great  crowd  of  excursionists,  there 
was  no  room  available  in  the  train,  and  the  pltff.  was  required  to 
wait  until  the  departure  of  another  excursion  train  at  9.15  in  the 
evening. 

This  train  went  no  further  than  Doncaster,  and  the  next  day 
being  Sunday,  there  were  no  trains  at  all  from  Doncaster  ta 
Barnsley. 

The  pltff.  hired  a  carriage,  and,  on  action  brought,  his  damages 
were  agreed  at  £21. 

Held  maintainable  by  Pattison  and  Wightman,  JJ. 
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34.— Denton  v.  G.N.R,  1856,26  L.J.Q.B.  129. 

The  defts.'  time-tables  advertised  a  certain  train  as  running 
from  London  to  Hull.  Between  the  date  of  the  printing  and  of 
the  publication  of  the  month's  time-table,  the  N.E.R.  Co.  advised 
the  defts.  that  their  portion  of  the  train  would  be  discontinued, 
but  the  publication  of  the  time-table  was  proceeded  with  without 
any  correction  or  notification  of  the  discontinuance  of  the  train 
in  question. 

Pltff.  having  incurred  expense  in  consequence,  and  claimed 
damages,  £5  10s.,  it  was  contended  for  the  company  that  their 
published  time-table  formed  no  portion  of  a  contract  between  the 
public  and  themselves,  and  that  they  were  not  liable  for  false 
representations  made  as  regards  the  traffic  of  another  company. 

Z,  by  Campbell,  C.J.,  Wightman  and  Crompton,  JJ.,  that 

the  defts.  were  bound  by  the  terms  of  their  time-table,  and  were 

responsible  for  the  false  representations  which  they  continued  to 

make  after  the  fact  of  the  train's  discontinuance  was  made  known 

em. 

35.— Hamlin  v.  G.N.R.,  LS5f>,  20  L.J.Ex.  i'  >. 

The  pltff.,  travelling  to  meet  his  customers,  booked  from 
London  to  Hull,  by  a  train  which  was  advertised  to  arri\< 
same  evening.  It  reached  Grimsby  late,  and  tin-  last  Hull  train 
had  gone.  Pltff.  might,  as  suggested  by  Martin  und  Alderson, 
BB.,  have  hired  a  conveyance  for  eighteen  miles,  and  crossed  tin* 
1 1  umber  in  a  boat,  by  which  means  he  would  have  caught  the 
first  train  to  Drillirld  next  morning.  He  preferred  to  sleep  at 

Misby,  and  in  consequence  he  missed  his  appointments  with 
his  customers,  was  put  to  the  expense  of  hiring  conveyances  to 
meet  some  elsewhere,  and  was  detained  several  days,  waiting  for 
the  market  days,  to  see  others. 

.  by   Pollock,  C.B.,  Aldenon,  Martin,  and  Watson,  1111... 
that  such  damages  do  not  flow  from  such  a  breach  of  contr 

lorson,  B. :  He  miir'nt  liavo  taken  a  post-chaise  and  charged 
it     The  principle   is,  that  if  the  party  does   not   perform    hi- 
contract,  the  other  may  do  so  for  him  as  near  as  may  be,  an«l 
iim  for  the  expense  incum  <1  in  -l-ing  so. 

Pollock,  C.B.:  Generally  speaking,  the  rule  is  \\\\<:  in  tin- 
case  of  a  wrong  the  damages  are  entirely  \\ith  tin-  jury.  an<l  they 
are  at  liberty  to  take  into  consideration  tin-  injury  t<>  li 
feelings,  and  the  pain  he  has  experienced,  as,  for  instance,  the 
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extent  of  violence  in  an  action  for  assault ;  and  many  topics  and 
many  elements  of  damage  find  place  in  an  action  forjtort  or  wrong 
of  any  kind,  which  certainly  have  no  place  whatever  in  an 
ordinary  action  of  contract.  Where  damages  are  sought  to  be 
recovered  for  a  breach  of  contract,  they  must  be  damages  which 
are  appreciable,  capable  of  being  stated,  and  capable  of  being 
estimated ;  and  damages  which  are  incapable  of  being  appreciated 
or  estimated,  the  Court  do  not  consider  that  the  jury  are  at  liberty 
to  entertain  where  the  action  is  on  contract. 

36.— Home  and  another  v.  M.R.,  1873,  L.R  8  C.P.  131. 

The  pltffs.,  being  shoe  manufacturers  at  Kettering,  were  under 
a  contract  to  supply  a  quantity  of  military  shoes  to  a  firm  in 
London  for  the  use  of  the  French  army,  at  4s.  per  pair,  an 
unusually  high  price.  The  shoes  were  to  be  delivered  by  the 
3rd  of  February,  1871,  and  the  pltffs.  accordingly  sent  them  to 
the  defts.'  station  at  Kettering  for  carriage  to  London,  in  time  to 
be  delivered  there  in  the  usual  course  in  the  evening  of  that  day, 
when  they  would  have  been  accepted  and  paid  for  by  the 
consignees.  Notice  was  given  to  the  station-master  (which  for 
the  purposes  of  the  case  was  assumed  to  be  notice  to  the  com- 
pany) that  the  pltffs.  were  under  a  contract  to  deliver  the 
shoes  by  the  3rd,  and  that  unless  they  were  so  delivered  they 
would  be  thrown  on  their  hands ;  but  he  was  not  informed  that 
there  was  anything  exceptional  in  the  character  of  the  contract. 
The  shoes  were  not  delivered  in  London  till  the  4th  of  February, 
and  were  in  consequence  not  accepted  by  the  consignees,  and  the 
pltffs.  were  obliged  to  sell  them  at  2s.  9d.  a  pair,  which,  owing 
to  the  cessation  of  the  French  war,  was,  apart  from  the  previously- 
mentioned  contract,  the  best  price  that  could  have  been  obtained 
for  them,  even  if  they  had  been  delivered  on  the  evening  of  the 
3rd  of  February,  instead  of  the  morning  of  the  4th. 

In  an  action  against  the  defts.  for  delay  in  delivering  the 
shoes,  they  paid  into  Court  a  sufficient  sum  to  cover  any  ordinary 
loss  occasioned  thereby,  but  the  pltffs.  further  claimed  the  sum  of 
£267  3s.  9d.,  being  the  difference  between  the  price  at  which  they 
had  contracted  to  sell  the  shoes  and  the  price  which  they  ultimately 
fetched. 

Held,  per  Kelly,  C.B.,  Blackburn  and  Mellor,  JJ.,  Martin 
and  Cleasby,  BB.  (Lush,  J.,  and  Piggott,  B.,  dissenting),  that  the 
pltffs.  were  not  entitled  to  recover  the  latter  sum,  the  damage  not 
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being  such  as  might  reasonably  be  considered  as  arising  naturally 
from  the  defts.'  breach  of  contract,  or  such  as  might  be  reasonably 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time  when  they  made  the  contract. 

Per  Kelly,  C.B.,  Blackburn  and  Mellor,  JJ.,  and  Cleasby,  B.: 
The  notice  given  to  the  defts.  was  not  such  that  they  could 
reasonably  be  supposed  to  have  had  in  their  contemplation,  at  the 
time  of  entering  into  the  contract  for  the  carriage  of  the  shoes, 
damages  of  such  an  exceptional  nature  as  those  claimed. 

Per  Martin,  B.,  and  semlle,  per  Blackburn  and  Lush,  JJ. : 
A  mere  notice,  as  such,  could  not  have  the  effect  of  rendering  the 
defts.  liable  to  more  than  ordinary  damages ;  but  it  must,  in  order 

lo  so,  be  given  under  such  circumstances  as  to  make  it  a  term  of 
the  contract  that  the  defts.  will  be  liable  for  such  damages  if  the 
contract  be  broken. 

Per  Lush,  J.,  and  Piggott,  B. :  The  notice  given  to  the  defts. 
was  sufficient  to  put  them  upon  inquiry  as  to  the  nature  of  the 
contract  which  the  pltffs.  were  under,  and  if  they  chose  to  accept 

goods  for  carriage  without  further  inquiry,  they  took  the  risk 
of  what  the  contract  might  turn  out  to  be,  and  were  liable  to  the 
jdtiVs.  for  the  loss  actually  occasioned. 

Hadley,  11,  discussed. 

Kelly,  C.B. :  "  But  now  suppose  that  an  intimation  is  made  to 
the  railway  company  such  as  Mr.  Field  contended,  this  amounted 
to  not  merely  that  if  the  goods  are  not  delivered  by  a  certain 
date  they  will  be  thrown  on  the  consignor's  hands,  but  in  express 
terms  stating  that  they  have  entered  into  such  and  such  a 
contract,  and  will  lose  so  many  pounds  if  they  cannot  fulfil  it, 
what  is  then  the  position  of  the  company  ?  Are  they  the  less 
bound  to  receive  the  goods  ?  I  apprehend  not.  If,  then,  they 
are  bound  to  receive,  and  do  so  without  more,  what  is  the  effect 
of  the  notice?  Can  it  be  to  cast  upon  them  a  liability  to 
damages  of  any  amount,  however  large,  in  respect  of  goods  whi«'li 
they  have  no  option  but  to  receive  ?  I  cannot  find  my  authority 
for  the  proposition  that  the  notice,  without  more,  could  have  any 
such  effect.  It  does  not  appear  to  me  that  the  railway  company 
has  any  power,  such  as  we  suggested,  to  decline  to  receive  the 
goods  after  such  a  notice,  unless  an  extraordinary  rate  of  <-.n  n ...••• 
be  paid.  Of  course,  they  may  enter  into  a  contract,  if  they  will, 
to  pay  any  amount  for  non-performance  of  their  contract  in 
consideration  of  an  increased  rate  of  carriage,  if  the  consignors 
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be  willing  to  pay  it ;  but  in  the  absence  of  any  such  contract, 
expressly  entered  into,  there  being  no  power  on  the  part  of  the 
company  to  refuse  to  accept  the  goods  or  to  compel  payment  of 
an  extraordinary  rate  of  carriage  by  the  consignor,  it  does  not 
appear  to  me  any  contract  to  be  liable  to  more  than  the  ordinary 
amount  of  damages  can  be  implied  from  mere  receipt  of  the 
goods  after  such  a  notice  as  before  mentioned." 

Martin,  B. :  "  With  regard  to  the  present  case,  another  test 
may  be  suggested.  If  some  other  person  had  delivered  a  similar 
quantity  of  shoes  to  the  defts.  for  carriage  on  the  same  day 
as  the  pltffs.,  not  being  under  contract  to  deliver  them,  it  is 
admitted  he  could  only  recover  £20.  How  can  it  be,  in  the 
absence  of  an  express  contract  to  the  effect,  that  by  reason  of  a 
mere  communication  to  the  defts.  that  the  goods  would  be 
thrown  on  the  pltffs.'  hands  if  not  delivered  in  time,  so  widely 
different  a  liability  can  arise  upon  contracts  for  which  the  amount 
of  the  consideration  was  the  same  and  in  all  other  respects 
precisely  similar  ?  " 

Lush,  J.  :  "  To  my  mind,  the  statement  made  to  the  station- 
master  must  have  conveyed  to  his  mind  the  impression  that  the 
pltffs.  were  under  a  profitable  contract  to  deliver  the  shoes 
by  the  3rd  of  February,  and  would  lose  the  benefit  of  such 
contract  if  the  shoes  were  not  so  delivered.  It  was  not  specified 
how  much  the  pltffs.  would  lose,  but  I  do  not  think  that  was 
necessary.  The  rule  seems  to  apply  which  was  laid  down  by 
Best,  C.J.,  in  Eiley  v.  Home,  to  the  effect  that  if  the  carrier 
chose  to  make  no  inquiry  as  to  the  nature  of  the  goods,  he  is 
responsible  to  the  full  value  in  case  of  loss,  and  cannot  afterwards 
complain  that  he  was  not  informed  of  such  value.  It  seems  to 
me,  by  analogy,  that  the  intimation  here  given  to  the  station- 
master  was  sufficient  to  throw  upon  him  the  duty  of  inquiring 
what  the  consequences  would  be  if  the  shoes  were  not  delivered, 
and  if  he  did  not  do  so,  but  received  the  goods  without  objection, 
the  company  is  in  the  same  position  as  if  the  whole  details  of 
the  contract  were  communicated  to  them." 

Cleasby,  B. :  "  So  that  it  comes  to  this :  that  the  pltffs.  are 
really  seeking  to  make  the  defts.  responsible  for  loss  which 
was  in  a  great  measure  caused  by  their  driving  off  delivery  to 
the  last  day  on  which  it  could  be  made  under  the  contract.  I 
must  say,  I  think  the  materials  on  which  they  seek  to  do  so  are 
wholly  insufficient." 
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37.— Hobbs  r.  L.  &  S.W.R.,  1875,  L.R.  10  Q.B.  111. 

The  pltff.,  with  his  wife  and  two  children,  aged  five  and  seven, 
took  tickets  from  Wimbledon  to  Hampton  Court  by  the  midnight 
train.  The  train  went  by  the  branch  to  Esher,  and  there  stopped. 
The  pltff.  was  unable  to  get  a  conveyance  or  accommodation  at 
an  inn,  and  they  had  to  walk  a  distance  of  four  or  five  miles, 
arriving  home  about  three  in  the  morning.  It  was  a  drizzling 
night,  and  the  wife  caught  cold,  and  was  laid  up  for  some  time, 
baing  unable  to  assist  her  husband  in  his  business  as  before,  and 
expenses  were  incurred  for  medical  attendance.  The  jury  awarded 
£10  for  personal  inconvenience  and  £20  for  medical  attendance. 

On  appeal,  the  Exchequer  Chamber  (Cockburn,  C.J.,  Black- 
burn, Mellor,  Archibald,  JJ.)  allowed  the  £10  and  disallowed 
the  £20. 

Cockburn,  C.J. :  There  was  manifest  personal  inconvenience, 
and  I  am  at  a  loss  to  see  why  that  inconvenience  should  not  be 
compensated  by  damages  in  such  an  action  as  this.  Hamlin,  35, 
was  cited  as  an  authority  to  the  contrary.  I  am  far  from  saying 
it  was  a  wrong  decision ;  but  it  did  not  decide  that  personal 
inconvenience,  however  serious,  was  not  to  be  taken  into  account 
as  a  subject-matter  of  damage  in  a  breach  of  contract  of  a  carrier 
to  convey  a  person  to  a  particular  destination.  If  it  di  1,  I  should 
not  follow  that  authority. 

I  see  very  great  difficulty  in  holding  that  the  £20  is  recover- 
able. The  nearest  approach  to  anything  like  a  fixed  rule  upon 
the  question  of  consequential  damage  is  this :  that  the  injury 
should  be  one  that  may  be  fairly  taken  to  have  been  contemplated 

:he  parties  as  the  possible  result  of  the  breach  of  contract. 
Therefore  you  must  have  something  immediately  flowing  out  of 
the  breach  of  contract  complained  of,  something  immediately 
connected  with  it,  and  not  merely  connected  with  it  through  a 
series  of  causes  intervening  between  the  immediate  consequence 
of  the  breach  of  contract  and  the  damage  or  injury  complained 
of.  Tin-  illness  in  this  case  is  an  effect  of  the  breach  of  contract 
in  one  sense,  but  removed  one  stage,  it  is  not  tin-  primiry  but 
the  secondary  consequence  of  it. 

Blackburn,  J. :    I  can  go  no  further  than  the  rule  as  laid 
down.     It  is  a  vague  rule,  and  it  is  something  like  having  to 
between  night  and  day  ;  there  is  a  great  duration  of 
,  \\hen  it  is  neither  night  nor  day;  but  on  the  question 
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now  before  the  Court,  though  you  cannot  draw  the  precise  line, 
you  can  say  on  which  side  of  the  line  the  case  is.  It  is  no  one's 
fault  that  the  rule  as  to  where  the  line  should  be  drawn  must  be 
left  as  vague  as  ever,  but  I  think  in  each  case  the  Court  must 
say  whether  it  is  on  the  one  side  or  the  other,  and  I  do  not  think 
that  the  question  of  remoteness  ought  ever  to  be  left  to  a  jury  ; 
that  would  be  in  effect  to  say  that  there  shall  be  no  such  rule  as 
to  damages  being  too  remote,  and  it  would  be  highly  dangerous 
if  it  was  to  be  left  generally  to  the  jury  to  say  whether  the 
damage  was  remote  or  not. 

Mellor,  J. :  The  inconvenience  for  which  damages  would  be 
recoverable  would  not  be  mere  annoyance,  loss  of  temper,  or 
vexation,  or  for  being  disappointed  in  a  particular  thing  which 
you  have  set  your  mind  upon,  without  real  physical  inconvenience 
resulting.  That  is  purely  sentimental. 

[In  the  case  of  McMahon  v.  Field,  1881,  7  Q.B.D.  591,  the 
Lord  Justices  of  the  Court  of  Appeal  express  views  upon  the 
facts  of  this  case  differing  from  those  above  noted.] 

Bramwell,  L.J. :  "  In  that  case,  by  way  of  illustration,  the 
case  was  given  of  a  person  walking  home  in  the  dark  who  took 
a  false  step,  which  resulted  in  a  fall  and  a  broken  limb ;  but,  I 
must  say,  I  do  not  see  why  a  passenger  who,  by  the  default  of 
the  railway  company,  was  obliged  to  walk  home  in  the  dark 
might  not  recover  in  respect  of  such  damage,  it  being  an  event 
which  might  not  unreasonably  be  expected  to  occur." 

Brett,  L.J. :  "  Had  Esher  station  been  a  large  one,  and  there 
had  been  flys  which  might  have  been  had,  or  accommodation  at 
an  inn,  and  the  passengers  had  refused  such  and  elected  to  walk 
home,  I  should  have  thought  then  that  what  happened  arose  from 
their  own  fault."  It  is  not  necessary  to  say  more  as  to  that  case 
than  that  I  am  not  contented  with  it. 

Cotton,  L.J. :  "  It  is  said  that  the  rule  is,  that  the  damage  to 
be  recoverable  should  be  such  as  would  be  fairly  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was  made  as 
the  probable  result  of  a  breach  of  it ;  but,  in  my  opinion,  the  parties 
never  contemplate  a  breach,  and  the  rule  should  rather  be  that 
the  damage  recoverable  is  such  as  is  the  natural  and  probable 
result  of  the  breach  of  contract." 
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38.— Le  Blanche  v.  L.  &  N.W.R.,  1876,  1  C.P.D.  286. 

Pltff.,   travelling  with   a   friend,  booked  from   Liverpool   to 
Scarborough  by  the  2  p.m.  train,  timed  thus  : — 
Leave  Liverpool,  2.0  p.m. 
Arrive  Manchester,  3.5  p.m. 
Leave  Manchester,  3.20  p.m. 
Arrive  Leeds,  5.0  p.m. 
Leave  Leeds,  5.20  p.m. 
Arrive  York,  6.5  p.m. 
Arrive  Scarborough,  7.30  p.m. 

The  train,  starting  unpunctually,  left  Manchester  15  minutes 
late,  and  lost  8  minutes  more  between  there  and  Leeds.  Pltff., 
in  consequence,  missed  the  5.20  p.m.  from  Leeds,  arrived  at 
York  7  p.m.  The  next  train  was  at  8  p.m.,  arriving  at  Scar- 
Ijorough  at  10  p.m. 

As  pointed  out  by  the  Court,  a  delay  of  15  minutes  in  an 
hour's  journey,  resulted,  eventually,  in  a  delay  of  2£  hours  on  a 
5  hours'  journey. 

There  were  no  special  circumstances  requiring  the  pltff. 
to  be  in  Scarborough  at  any  given  time. 

Pltff.,  on  arriving  at  York,  paid  £11  10s.  for  a  special  train 
to  Scarborough,  and  arrived  there  about  8.30  p.m. 

The  County  Court  judge  gave  judgment  for  the  pltff,  and 
found,  as  a  fact,  that  the  various  small  items  of  delay  which  made 
up  the  aggregate  were  all  attributable  to  the  negligence  of  the 
company,  in  the  sense  that  they  might  have  been  avoided.  Thus, 
at  Manchester,  a  train  not  due  to  arrive  before  3.20  arrived 
before  the  actual  starting  of  the  Leeds  train,  and  this  was  delayed 
while  extra  carriages  were  put  on  for  the  convenience  of  the 
new-comers. 

On  a  case  stated  for  the  opinion  of  the  Court  of  Common 
Pleas,  the  judgment  of  the  Court  (Brett,  Denman,  and  Lindley, 

^vas  delivered  by  Brett.  .1. 
The  questions  are  :— 
1    What  facts  and  documents  form  the  contract  ? 

What  was  the  contract  ? 
8.    U  t  here  any  evidence  of  breach  ? 
4.  What  damages  may  be  legally  pronounced  ? 
1.  'I'll*- contract  is  formed  by  the  taking  and  granting  of  a 
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ticket ;  by  the  ticket ;  the  conditions  referred  to  on  it ;  and  the 
time-tables. 

The  reference  to  the  conditions  (which  for  all  material  pur- 
poses are  those  set  out  in  the  Appendix)  incorporates  them  as 
terms  of  the  contract. 

2.  The  contract  is  not  to  be  read  as  including  the  negative 
conditions  and  excluding  the  positive  ones,  but  by  reading  them 
together.     The  company  contract  "  that  they  would  pay  every 
attention,"  that  is  to  say,  make  every  reasonable  effort,  "  to  ensure 
punctuality,  as  far  as  practicable."     It  is  not  an  absolute  contract 
to  do  so  under  all  circumstances.     Without  the  conditions,  we 
think  there  is  an  implied  contract  to  use  reasonable   efforts   to 
enable  the  trains  to  start  and  arrive  at  the  specified  times. 

3.  The  facts  found,  as  regards  the  various  delays,  justify  the 
finding  of  the  County  Court  judge. 

4.  We  follow  Hamlin,  35,  and  Hobbs,  37,  and  think  a  party 
may  incur  reasonable  expense  in  placing  himself  as  reasonably 
near  as  may  be  to  the  position  bargained  for. 

What  is  reasonable  depends  on  the  separate  circumstances  of 
each  case. 

In  the  Court  of  Appeal : 

Cleasby,  B.,  alone  held  the  opinion  that  the  company  had 
entered  into  no  contract  as  to  punctuality.  Nothing  could  be 
clearer  than  the  language  in  which  the  directors  disclaimed 
responsibility.  "  It  is  unreasonable  to  read  the  clear  language 
of  contract  as  controlled  by  the  vague  assurance  given  before 
that  every  attention  will  be  given  to  ensure  punctuality." 
"The  position  would  be  hopeless  if  they  had  in  every  case  of 
delay  to  make  out  satisfactorily  that  every  such  attention  had 
been  paid." 

James,  L.J.,  was  of  opinion  that  the  liability  of  the  company 
had  been  somewhat  too  widely  stated,  and  that  the  contract 
should  be  assumed  to  apply  to  the  particular  train  in  question 
only.  Delays  at  other  parts  of  the  line,  the  provision  of  a  royal 
train,  the  conveyance  of  an  army  of  volunteers  or  excursionists, 
might  dislocate  the  whole  day's  traffic,  and  it  would  not  be 
reasonable  to  inquire  into  delays  arising  from  such  causes. 

Mellish,  L.J.,  and  Mellor,  J.,  were  of  opinion  that  the  con- 
struction of  the  contract  was  that  explained  by  Brett,  J.,  but  the 
Court  were  unanimous  in  holding  that  the  measure  of  damage 
had  been  wrongly  put.  The  rule  as  put  is  very  vague,  and  it 
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is  desirable  to  consider  whether  any  more  definite  rule  can  be 
laid  down.  "  Xow,  one  mode  of  determining  what,  under  the 
circumstances,  was  reasonable,  is  to*  consider  whether  the  expen- 
diture was  one  which  any  person  in  the  position  of  the  pltff. 
would  have  been  likely  to  incur  if  he  had  missed  the  train 
through  his  own  fault,  and  not  through  the  fault  of  the  railway 
company.  The  rule  that  what  is  reasonable  under  particular 
circumstances  may  be  discovered  by  considering  what  a  prudent 
person,  uninsured,  would  do  under  the  same  circumstances,  is 
Applicable  to  many  cases  besides  those  which  arise  under  policies 
of  marine  insurance." 

"  I  think  that  any  expenditure  which,  according  to  the  ordinary 

habits  of  society,  a  person  who  is  delayed  in  his  journey  would 

naturally  incur  at  his  own  cost  if  he  had  no  company  to  look  to 

he  ought  to  be  allowed  to  incur  at  the  cost  of  the  company,  if  he 

had  been  delayed  thr  nigh  a  breach  of  contract  on  the  part  of  the 

company,  but  that  it  is  unreasonable  to  allow  a  passenger  to  put 

the  company  to  an  expense  to  which  he  could  not  think  of  putting 

himself  if  he  had  no  company  to  look  to.     The  question,  then,  in 

my  opinion,  which  the  County  Court  judge  ought  to  have  con- 

sidered is,  whether,  according  to  the  ordinary  habits  of  society,  a 

gentleman  in  the  position  of  the  pltff.,  who  was  going  to  Scar- 

borough for  the  purpose  of  amusement,  and  who  missed  his  train 

at  York,  would  take  a  special  train  from  York  to  Scarborough  at 

his  own  cost,  in  order  that  he  might  arrive  at  Scarborough  an 

hour  or  an  hour  and  a  half  sooner  than  he  would  do  if  he  waited 

i  <>rk  for  the  next  ordinary  train.     This  question  seems  to  me 

to  admit  of  but  one  answer,  namely,  that  no  one  but  a  very 

nally  extravagant  person  would  think  of  taking  a  special 

i  under  such  circumstances.     I  ain  of  opinion,  therefore,  that 

ty  <  Ciiii    judge  did  not  act  on  the  proper  principle  in 

considering  the  question  of  damage,  and  that  unless  the  parties 

consent  to  the  damages  being  reduced  to  one  shilling,  there  ought 

to  be  an  order  for  a  new  trial.     I  think  each  party  should  pay 

his  own  costs  of  the  appeal  to  the  Common  Pleas  Division,  and  of 

the  appeal  to  us." 


39.—  McCartan  v.  N.E.R.,  1885,  54  L.J.Q.B. 

1'ltfT,  with  ticket  to  Belfast,  via  Leeds  and  Barrow,  missed 

advertised  connection  at  Leeds,  and  claimed  amount  of  expenses 

re  as  damages.     These  were  awarded  by  the  County 
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Court  judge,  who  held  that  there  was  an  implied  contract  that 
the  defendants  would  use  reasonable  efforts  to  ensure  punctuality, 
and  that  though  slight  delays  might  not  be  evidence  of  a  want 
of  reasonable  effort,  yet  lengthy  or  unreasonable  delays  called 
upon  the  company  to  show  that  they  arose  from  no  want  of 
reasonable  effort;  and  being  of  opinion  that  no  satisfactory 
explanation  had  been  given  for  the  delay,  he  gave  judgment  in 
favour  of  the  pltff.  This  judgment  was  reversed  by  the  Divisional 
Court  (Huddleston,  B.,  and  Wills,  J.). 

"  It  is  quite  obvious  that  it  was  the  intention  of  the  railway 
company  to  exclude  themselves  from  every  species  of  liability 
that  they  could  exclude  themselves  from.  They  had  the  advan- 
tage of  previous  cases  decided  in  this  and  other  Courts  from 
which  they  might  be  able  to  draw  up  their  conditions,  and  I  have 
no  doubt  that  they  availed  themselves  of  that.  It  is  quite  clear, 
since  the  case  of  Haigh  v.  Eoyal  Mail  Steam  Packet  Co.  (52 
L.J.Q.B.  640),  that  if  a  company  use  apt  words  for  the  purpose, 
they  may  make  a  contract  excluding  themselves  from  all  liability. 
Therefore  the  only  question  here  is,  whether  they  have  used  such 
words." 

39A.— Duckworth  v.  I.  &  Y.R.,  1901,  17  Times  L.E.  454. 

Action  by  workman  for  loss  of  wages  owing  to  delay.  A  con- 
dition of  the  company's  time-table  concluded :  "  Nor  will  the 
company  under  any  circumstances  be  held  responsible  for  delay 
or  detention,  however  caused,  or  any  consequences  arising 
therefrom." 

Lord  Alverstone,  C.J. :  "  The  decisions  of  the  Court  of 
Appeal  are  too  strong  to  allow  of  our  accepting  the  argument 
for  the  pltff.  It  might  have  been  open  to  the  Courts  to  have 
decided  otherwise  originally;  it  is  possibly  still  open  to  the 
House  of  Lords  so  to  decide.  But  it  has  long  been  held  in 
decisions  binding  on  a  Divisional  Court  that  there  is  no  limit 
to  the  conditions  that  may  be  imposed  with  reference  to  passenger 
traffic  by  railway. 

"  If  the  matter  were  absolutely  res  integra,  a  good  deal  might 
be  said  in  favour  of  the  view  that  words  not  pointing  to  negli- 
gence of  the  company  ought  not  to  be  held  to  cover  negligence. 
But  the  judgments  of  the  Court  of  Appeal  are  conclusive  on  this 
point." 
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40.— Johnson  r.  G.S.  &  W.R.,  1874,  LK.  9  C.L.  108. 

Accident  caused  through  passenger  alighting  from  a  carriage 
when  not  opposite  a  platform.  The  carriage  was  attached  to  a 
goods  train,  and  the  ticket  bore  the  endorsement :  "  This  ticket, 
permitting  the  holder  to  travel  in  a  passenger  carriage  attached 
to  a  goods  train,  is  issued  on  the  express  condition  that  the 
company  shall  be  relieved  from  all  pecuniary  or  other  responsi- 
bility to  the  holder  for  personal  injury,  or  for  delays,  consequent 
upon,  or  in  any  way  arising  by  reason  of,  such  passenger  carriage 
being  attached  to  a  goods  train,  and  the  use  of  this  ticket  by  the 
holder  shall  be  taken  as  evidence  of  an  agreement  with  the 
company  to  the  above  effect." 

Passenger  hell  bound  by  terms  of  contract  by  Palles,  C.B., 
Fitzgerald,  Deasy,  Dowse,  BB. 

41.— Watkins  v.  Rymill,  1883,  10  Q.B.D.  178. 

The  deft  was  keeper  of  a  repository  for  the  sale  on  commission 
of  horses  and  carriages. 

The  pltff.  delivered  to  him  a  waggonette,  and  received  an 
acknowledgment,  followed  by  the  words,  "  Subject  to  the  conditions 
as  exhibited  on  the  premises."  One  condition  was  to  the  effect 
that  property  remaining  upon  the  premises  for  more  than  a 
month  might  be  sold  unless  all  expenses  were  previously  paid. 

The  pltff.  put  the  receipt  in  his  pocket  without  noticing  the 
condition. 

In  the  Lord  Mayor's  Court  the  jury  were  asked  to  say  whether 
reasonable  notice  of  the  condition  had  been  given,  and  they 
i  that  it  had  not.* 

The  Divisional  Court  (Hawkins,  Stephen,  and  Wat  kin 
Williams,  JJ.)  discussed  at  length  the  cases  of  Van  Toll,  171, 
Zunz,  176,  Henderson,  182,  Harris,  186,  Parker,  188,  Burke,  27, 
and  summed  up  the  principles  they  deduced  from  them. 

As  a  result  of  tln-ir  •  •xainination  <.f  the  authorities,  they  came 
to  the  conclusion  that  a  notice  in  the  form  mentioned  const  it  ut«.i 
a  contract,  under  which  the  deft,  was  authorized  to  sell  the  pit  it's 
property,  and  ordered  judgment  to  be  entered  for  the  deft.,  without 
the  formality  of  a  new  trial. 
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42.—  Woodgate  v.  G.W.R.,  1885,  51  L.T.  826. 

Pltfif.  was  awarded  £1  damages  in  the  Marylebone  County 
Court  for  delay  on  journey  to  Bridgnorth. 

On  appeal,  the  defts.  relied  on  the  conditions  printed  in  their 
time-table  book,  absolving  from  liability  for  delay  or  detention, 
unless  caused  by  the  wilful  misconduct  of  the  company's  servants. 
The  delay  arose  from  the  exceptional  traffic  of  Christmas  Eve, 
foggy  weather,  and  obstruction  caused  by  an  accident. 

Pltff.,  in  person  (a  barrister),  contended  that  the  conditions 
were  not  binding,  but  that,  if  so,  it  was  misconduct  to  undertake 
to  convey  passengers  through  to  Bridgnorth,  knowing  that  the 
connection  would  be  missed,  and  making  no  provision  for 
supplementing  the  service  on  the  branch  line.  It  was  wilful 
aggravation  of  the  breach  of  contract  not  to  inform  the  passenger 
of  the  want  of  connection  at  Worcester,  where  there  was 
accommodation,  instead  of  carrying  him  on  to  a  small  junction 
station  where  there  was  none. 

The  Divisional  Court  (Hawkins  and  Smith,  JJ.)  followed  the 
decision  of  the  same  Court  in  Watkin,  41,  and  held  that  the 
ticket  and  book  constituted  a  contract  by  which  the  company 
were  absolved  from  all  the  consequences  of  the  delay.  The  case 
of  Le  Blanche,  38,  is  not  binding,  because  there  the  condition 
contained  the  term,  "  every  endeavour  will  be  made  to  ensure 
punctuality." 

No  doubt  with  the  object  of  avoiding  the  effect  of  that 
decision,  these  words  are  omitted,  and  the  paragraph  concludes 
with  this  important  addition,  "  unless  upon  proof  that  such  loss, 
inconvenience,  injury,  delay,  or  detention,  arose  in  consequence  of 
the  wilful  misconduct  of  the  company's  servants."  It  is  pre- 
posterous to  say  that  the  refusal  to  run  a  special  train  was  wilful 
misconduct. 

43.— Rowntree  v.  Richardson,  (1894)  A.C.  217. 

The  respondent  took  a  steerage  ticket,  Philadelphia  to 
Liverpool,  so  folded  up  that  no  writing  was  visible  until  it  was 
unfolded.  The  ticket  began  by  stating  that  each  passenger 
would  be  required  to  provide  bedding  and  eating  utensils ;  and 
then  it  continued,  "  It  is  mutually  agreed,  for  the  consideration 
aforesaid,  that  this  ticket  is  issued  and  accepted  upon  the  follow- 
ing conditions."  Then  follow  conditions  lettered  (a)  to  (i). 
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(d)  "The  company  is  not,  under  any  circumstances,  liable  to 
an  amount  exceeding  $100  for  loss  of  or  injury  to  the  passenger 
or  his  luggage." 

Injury  having  occurred,  the  jury  were  asked — 

"Did  the  pltff.  know  that  there  was  writing  or  printing  on  the 
ticket?"  'Yes." 

"  Did  she  know  that  the  writing  or  printing  on  the  ticket 
contained  conditions  relating  to  the  terms  of  the  contract  of 
carriage  ?  "  "  No." 

"Did  the  defts.  do  what  was  reasonably  sufficient  to  give  the 
pltff.  notice  of  the  conditions  ?  "  "  No." 

Damages  awarded,  £100. 

In  the  House  of  Lords  the  appellants  relied  on  Burke,  27, 
and  Watkins,  41.  Without  calling  upon  counsel  for  the  respondent, 
Herschell,  L.C.,  Watson,  Ashbourne,  and  Morris,  LL.,  expressed 
the  opinion  that  the  case  was  one  for  the  jury,  and  had  been 
properly  left  to  them. 

44.— Flower  p.  L.  &  N.W.R.,  (1894)  2  Q.B.  65. 

A  term  of  pitmen's  tickets  was  to  the  effect  that  the  company 
were  to  be  held  not  liable  for  accident,  loss,  or  injury  occasioned 
by  the  negligence  of  their  servants. 

Il>ldt  by  Court  of  Appeal,  not  binding  on  nu  infant. 

45.— Stirling  v.  I.  &  S.W.R.,  1895,  12  Times  L.R.  ill). 

Holder  of  workman's  ticket  injured  by  slipping  on  footboard 
incrusted  with  ice.  The  jury  accepted  the  evidence  of  witnesses 
that  no  sand  was  strewn  on  the  footboard,  and  found  that  the 
accident  was  occasioned  by  the  negligence  of  the  company.  On 
the  face  of  the  ticket  was  printed  the  words,  "see  back,"  and  on 
back  was  a  condition  limiting  the  company's  liability  to 

riti'f.  knew  he  was  being  carried  at  a  lower  rate,  and  knew 
;••)  was  writing  on  the  ti«  k.  i,  l.ut  denied  knowledge  of  the 

-sell  of  Killowen,  C.J.,  put  to  the  jury  tho  three  que*t; 
:  >v<  d  in  Rowntree,  43,  who  answered  them  in  favour  of  the 
defts.,  and  the  damages  were  assessed  at  £100  accordingly. 
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46.— Crane  v.  Tyne  Shipping  Co.,  1897,  13  Times  L.E.  172. 

The  defts.  advertised  their  steamships  as  plying  between 
London  and  Newcastle,  and  as  usually  completing  the  journey 
from  or  to  London  in  twenty-three  hours,  "  Company  not  re- 
sponsible for  detention  of  vessel  or  safety  of  passengers'  luggage." 

Pltff.  took  return  ticket,  and  after  starting  for  the  return 
journey,  on  Saturday,  the  5th  of  September,  was  delayed  by  an 
accident  to  the  machinery,  without  negligence  of  the  defts.,  which 
required  the  vessel  to  return  to  Newcastle.  The  journey  was 
recommenced  on  the  morning  of  Monday,  the  7th,  but  pitff., 
requiring  to  be  in  London  on  the  morning  of  that  day,  returned 
by  train,  and  claimed  payment  of  his  expenses,  £1  Is.  6d.,  from 
the  shipping  company,  who  tendered  6s.,  the  value  of  the  half 
ticket. 

The  claim  was  allowed  in  the  City  of  London  Court,  but  the 
judgment  was  set  aside  in  the  Divisional  Court  (Wright  and 
Bruce,  JJ.),  on  the  ground  that  there  was  no  evidence  of  a  special 
contract  entitling  the  deft,  to  return  at  any  particular  time.  No 
such  term  was  to  be  implied  from  the  public  announcement. 

47.— Driver  v.  L.  &  N.W.R.,  1900,  16  Times  L.E,  293. 

Claim  for  damages  for  unpunctuality  of  train  due  to  arrive  at 
Warrington  at  10.27  a.m.,  and  actually  arriving  at  10.41.  The 
plaintiff's  musical  touring  company  had  engaged  a  special 
carriage,  and  the  late  arrival  at  Warrington  did  not  enable  them 
to  get  the  carriage  put  on  to  the  train  leaving  at  10'46,  and 
they  were  thus  unable  to  fulfil  an  engagement  announced  at 
Miller's  Dale. 

The  claim  for  damages  was  disallowed  in  the  County  Court, 
the  Divisional  Court,  and  the  Court  of  Appeal. 

A.  L.  Smith,  L.J.  (Collins  and  Eomer,  L. JJ.,  concurring),  held, 
that  the  case  was  covered  by  the  published  conditions  of  the 
company.  Assuming,  without  deciding  the  point,  that  the 
condition  would  not  cover  negligence,  none  had  been  proved, 
and  no  foundation  existed  for  the  plaintiff's  claim. 
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48.— Pounder  v.  N.E.R.,  1891,  8  Times  L.R.  64. 

Pltff,  whose  occupation  was  the  eviction  of  pitmen,  was 
known  to  them  and  much  disliked  by  them. 

\Vhen  travelling  on  the  railway,  he  was  assaulted  by  some, 
and  he  sought  the  recovery  of  damages  from  the  company,  on  the 
ground  that  they  did  nothing  to  get  the  pitmen  out  or  to  find 
the  pltff.  a  seat  in  another  carriage. 

The  Divisional  Court  (Mathew  and  A.  L.  Smith,  JJ.)  held, 
that  he  had  shown  no  cause  for  action.  The  company  might 
have  been  held  to  have  been  negligent  in  allowing  their  carriages 
to  be  overcrowded,  as  alleged,  but  the  assaults  committed  did  not 
follow  as  a  consequence  from  the  overcrowding.  There  is  no 
duty  to  take  extraordinary  care  of  a  passenger  by  reason  of  any 
unknown  peculiarity  attaching  to  him. 

( X.B. — In  the  next  case  the  Court  of  Appeal  expressed  an 
opinion  upon  the  facts  that  the  company  did  know  of  the 
peculiarity,  and  should  have  provided  against  the  natural  con- 
sequences of  it.] 

49.— Cobb  v.  G.W.E.  1894,  10  Times  L.R.  508. 

Passenger  robbed  of  £80  by  a  gang  of  sixteen  persons,  whom, 
he  alleges,  the  company  "caused  or  permitted  to  eater"  the 
carriage  in  which  he  was  travelling.  There  were  some  police  at 
Wellington  station,  and  the  pltff.  asked  the  station-master  to 
detain  the  train  while  the  men  could  be  searched.  He  declined 

lo  this,  and  the  men  escaped  with  their  plunder. 

On  an  action  to  recover  from  the  company  the  sum  lost,  it 
was  lield  by  the  Divisional  Court  and  by  the  Court  of  Appeal 
that  the  company  had  not  failed  in  any  duty  owing  to  the  pltff. 

The  decisions  were  confirmed  by  the  House  of  Lords  (Sel- 
borne,  Watson,  Macnaghten,  Morris,  and  Shand,  LI 

The  Courts  below  may  have  followed  the  case  of  Pounder,  48, 
but  it  is  doubtful  if  it  is  rightly  decided.  The  present  case  is 
<{uitr  dii  il»«-  pltUVs  complaint  was  made,  not  before,  Inn 

after  he  was  robbed.  "  It  would  be  right  for  any  station-master,  in 
such  circumstances  as  those  alleged,  to  do  whatever  he  reasonably 
can  for  the  purposes  <>f  justice,  when  informed  that  a  robbery  or 
any  other  crime  has  been  committed  in  one  of  the  company's 
VOL.  in.  D 
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carriages;  and  a  contrary  course  of  conduct  would  be  highly 
censurable,  if  no  reasonable  explanation  of  it  could  be  given. 
But,  taking  it  in  the  manner  most  favourable  to  the  pltff.,  I 
cannot  myself  hold  that  starting  the  train  in  the  ordinary  course 
was  "  opposing  an  obstacle  to  the  recovery  of  the  pltff.'s 
property "  of  such  a  kind  as  to  make  the  company  responsible 
in  the  same  way  as  if  their  negligence  had  caused  or  contributed 
to  the  robbery.  If  it  was  a  duty  to  give  opportunity  for  the 
arrest  and  search  of  the  persons  charged  with  the  crime,  that 
was,  in  my  opinion,  not  a  duty  of  the  company  to  the  pltff.  as  a 
passenger  on  their  line,  but  a  duty  to  public  justice,  for  failure 
in  which,  by  one  of  their  station-masters  or  any  other  person  in 
their  employment,  the  company  are  not  liable  in  an  action  for 
damages.  My  conclusion  is  that  the  order  appealed  from  is  right, 
and  that  the  appeal  ought  to  be  dismissed  with  costs." 

50.— Kalidas  Mukerjee  v.  E.I.R.,  1901,  17  Times  L.K.  284. 

Appeal  from  the  High  Court  of  Calcutta  allowing  1500  rupees 
as  damages  for  the  loss  of  pltff.'s  son,  who  was  killed  by  the 
explosion  of  fireworks  (bombs),  brought  into  a  railway  carriage 
by  two  passengers,  who  were  themselves  killed. 

The  Lord  Chancellor  delivered  the  judgment  of  the  Privy 
Council,  holding  that  the  defts.  were  not  liable.  The  judgments- 
in  India  had  been  based  upon  the  ground  that  it  was  the  duty 
of  the  company  to  prevent  such  dangerous  articles  being  brought 
into  a  carriage,  but  there  would  be  no  neglect  upon  their  part  if 
it  were  done  without  their  knowledge,  and  without  their  having 
the  means  of  ascertaining  the  nature  of  the  luggage  which  the 
passenger  was  carrying.  There  was  no  evidence  of  any  kind  to 
show  that  the  bombs,  about  the  size  of  cricket  balls,  were  so 
carried  as  to  make  their  dangerous  character  apparent,  and  the 
proceedings  involved  the  assumption  that  the  onus  was  upon  the 
company  to  prove  their  own  due  diligence.  That  would  be  to 
make  the  company  common  carriers  of  passengers,  which  they 
were  not.  The  case  of  Collett,  10,  relied  upon  for  such  a  propo- 
sition, had  been  misunderstood.  The  remarks  of  Lord  Campbell, 
defining  the  liability  of  the  company,  had  reference  to  the  cir- 
cumstances of  the  demurrer  then  before  the  Court,  and  were  not 
intended  to  have  the  wide  application  now  attributed  to  them. 
The  claim  there  was  founded  upon  a  contract  with  the  Post-office 
and  it  was  under  that  contract,  and  not  under  their  common  law 
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obligations,  that  liability  was  fastened  upon  them.  The  point 
really  at  issue  was  whether  the  clerk  could  claim  the  benefit  of 
the  Post-office  contract. 
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51.— Maund  v.  Monmouthshire  Canal  Co.,  1842,  11  L.J.C.P.  317. 

Trespass  for  taking  barges  and  coal. 

The  case  was  not  heard  on  its  merits,  the  simple  question 
raised  being  whether  trespass  would  lie  against  the  company,  and 
whether  authority  to  their  agent  should  have  been  under  seal. 

Tindal,  C.J. :  Recent  authorities  differ ;  the  current  of  them 
is  in  favour  of  an  action  for  trover  being  maintainable ;  there  is 
no  substantial  difference  in  principle  between  that  and  trespass. 

52.— Cox  v.  M.R.,  1849,  3  Ex.  268. 

Action  to  recover  value  of  medical  services  rendered. 

A  passenger  was  injured  at  the  Whittington  station  in  con- 
sequence of  the  train  being  started  as  he  was  getting  in.  Bv 
order  of  the  station-master,  the  company's  local  doctor  attended, 
and  he  advised  the  calling  in  of  pltff.,  who  was  brought  by  special 
train  from  Birmingham.  The  pltff.  amputated  the  injured  man's 
leg  with  successful  results. 

Upon  the  argument  that  the  servants  of  a  corporation  were 

ified  in  acting  in  a  matter  of  urgency,  the  Court  demurred  to 
admit  a  proposition  so  broadly  stated.  It  was  certainly  not  the 
duty  of  any  servant  to  act  in  every  emergency,  and  a  station- 
master  was  not  authorized  to  bring  a  specialist  from  a  distance  on 
his  own  responsibility. 

The  judgment  of  Park*-,  II.,  concludes  thus:  "It  is  not  to 
be  supposed  that  the  result  of  our  decision  will  be  prejudicial 
to  railway  travellers  who  may  happen  to  be  injured.  It  will 
rarely  occur  that  the  surgeon  will  not  have  a  remedy  again-t 
his  patient,  wh<>,  if  he  be  rich,  must  at  all  events  pay;  an<l, 
if  poor,  the  sufferer  \\ill  b<;  entitled  to  a  compensation  fn-iu 
the  company,  if  they,  by  their  servants,  have  been  guilty  of  a 
breach  of  duty,  out  of  which  he  will  be  able  to  pay,  for  the 
surgeon's  bill  is  always  allowed  for  in  damages.  There  will, 
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therefore,  be  little  mischief  to  the  interests  of  the  passengers, 
little  to  the  benevolent  surgeons  who  give  their  services ;  but  it 
would  be  a  serious  inconvenience  to  the  public  if  the  rule  of  law, 
as  applicable  not  merely  to  railway  companies,  but  to  all  partner- 
ships and  individuals,  as  to  the  extent  of  authority  given  to  an 
agent,  were  relaxed  out  of  a  compassionate  feeling  which  it  is 
difficult  not  to  entertain  towards  the  suffering  party,  the  present 
plaintiff.  The  rule  will,  therefore,  be  absolute  to  enter  a 
nonsuit." 

53.— Glover  v.  L.  &  N.W.R.,  1850,  5  Ex.  66. 

Claim  for  conversion  of  fencing  posts.  These  had  been  in- 
tended for  use  in  the  construction  of  the  railway.  On  the  bank- 
ruptcy of  the  contractor,  various  transactions  took  place,  giving 
rise  to  conflicting  claims.  Eventually  the  pltff.  carried  them 
off  into  an  adjoining  field,  and  some  navvies  in  the  employ  of  a 
contractor  brought  them  back  again. 

Parke,  B.  (Alderson  and  Eolfe,  BB.,  concurring) :  There  is 
no  evidence  that  this  was  the  act  of  the  company  ;  the  more 
probable  inference  is  that  it  was  the  act  of  the  contractor.  If  the 
act  was  not  that  of  the  company,  they  cannot  be  liable  unless 
they  have  adopted  it.  In  the  course  of  the  argument  the  learned 
baron  had  pointed  out  that  the  admissions  of  one  director  did  not 
bind  the  Board.  The  judgment  continued :  "  In  order  to  fix 
the  company,  it  must  be  shown  that  the  act  was  done  by  their 
authority,  that  is,  by  some  person  acting  for  them,  within  the 
scope  of  his  authority,  or  by  appointment  under  seal,  or  by  the 
company  acting  together  in  committee.  That  is  not  the  case 
here,  and  there  is  no  evidence  of  a  subsequent  adoption  of  the  act 
of  the  contractor." 

51— Broom  v.  E.C.R.,  1851,  20  L.J.M.C.  196. 

The  general  propositions  laid  down  by  the  Court  of  Exchequer 
in  this  case  are,  that  an  action  for  assault  will  lie  against  a 
corporation  aggregate  for  the  act  of  their  servants.  If  the 
assault  committed  be  for  the  benefit  of  the  corporation,  they  may 
ratify  the  act  of  their  servant,  and  so  become  responsible. 

The  Court,  however,  held,  in  opposition  to  the  view  expressed 
by  the  learned  Chief  Baron  at  the  trial,  that  the  presence  of  the 
attorney  of  the  company  at  the  prosecution  of  the  pltff.  for 
refusing  to  produce  his  ticket,  or  to  pay  his  fare  from  the  place 
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from  which  the  train  started,  was  no  evidence  in  itself  of  know- 
ledge that  their  servant  had  forcibly  removed  the  pltff.  from  the 
carriage,  and  still  less  could  it  be  held  to  be  a  ratification  of  any 
further  assault  which  the  servant  was  charged  with  committing. 

The  form  of  the  pleadings,  and  of  the  "  inartistically-drawu 
bill  of  exceptions,"  makes  it  difficult  to  deduce  any  general  con- 
clusions as  to  the  opinion  of  the  Court  upon  the  real  extent  of  the 
defts.'  liability  in  such  a  case. 

A  new  trial  was  ordered. 

55.— Giles  v.  Taff  Vale  R.,  1854,  23  L. J.Q.B.  43. 

This  case,  dealing  with  the  liability  of  a  railway  company  for 
the  acts  of  its  officials,  was  treated  at  the  time  as  of  considerable 
importance,  and  the  appeal  from  the  decision  of  Wightman,  J., 
was  heard  by  Jervis,  C.J.,  Pollock,  C.B.,  and  eight  Barons  of  the 
Exchequer. 

The  pltff.  had  conveyed  to  a  station  on  the  railway  a  quantity 
of  quicks,  valued  at  £100,  which,  on  arrival,  were  planted  by 
permission  of  the  general  superintendent  in  some  waste  ground 
in  order  to  keep  them  alive.  On  demand,  the  station-master 
refused  to  give  them  up,  and  the  refusal  was  supported  by  the 
superintendent  and  the  general  manager.  The  reasons  influencing 
the  refusal  were  not  stated.  On  an  action  for  conversion  against 
the^company,  pltff.  obtained  a  verdict  for  the  value. 

For  the  company,  it  was  contended  that  no  evidence  had  been 
given  that  the  persons  named  were  authorized  to  act  on  behalf  of 
the  company,  and  that  the  planting  of  quicks  was  beyond  the 
scope  of  the  company's  duty  as  carriers.  Upon  the  latter  point, 
and  upon  the  incidence  of  the  facts  connected  with  it,  there  \\  t- 
some  difference  of  opinion.  The  majority  of  the  Court  held  that 
there  was  a  duty  upon  a  carrier  to  take  steps  to  preserve  the 
property  carried  pending  delivery.  The  Court  were  uiwniiinni> 
that  it  was  not  incumbent  upon  the  pi  ill',  to  prove  the  authority 
of  the  officials  to  act,  or  that  their  ftctfl  had  been  ratified  by  the 
company. 

Maule,  J. :  How  is  a  company  to  be  made  aware  of  a  fact  ?  I  - 
notice  to  be  given  to  each  shareholder?  If  it  were,  won II  that 
be  notice  to  the  company  ? 

Jervis,  C.J. :  It  is  said  that  it  is  not  in  the  ordinary  course  of 
the  duty  of  the  superintendent  to  deal  with  these  quicks  at 

-her  dealt  with  th.'in.      I   think   it  is  the  duty  ••!'  a  OOTOJ 
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like  the  defts.,  who  trade  largely,  to  have  some  person  capable  of 
giving  directions  and  of  dealing  with  everything  that  the  exigency 
of  the  traffic  may  require.  It  was  for  the  jury  to  say  whether 
Fisher  was  not  such  a  person. 

Pollock,  C.B. :  I  entirely  agree  that  it  is  the  duty  of  the 
company  to  have  some  person  clothed  with  a  discretion  to  meet 
any  exigency  that  may  arise,  and  to  grant  any  reasonable 
demand.  This  is  such  a  duty  that,  when  I  find  that  there  is  a 
superintendent  and  a  managing  director,  it  is  the  reasonable 
conclusion  that  they  are  there  for  the  purpose  of  giving  such 
answer,  and  doing  what  the  company  would  be  bound  to  do. 

Parke,  B.,  concurred  so  far  as  the  proposition  was  limited  to 
things  within  the  scope  of  the  ordinary  business  of  the  company ; 
acts  beyond  this  must  be  shown  to  be  authorized  if  they  are  to 
bind  the  company. 


56.— Slim  v.  G.N.R.,  1854, 14  C.B.  647. 

Claim  for  loss  of  six  pigs. 

A  condition  required  by  the  defts.  in  connection  with  the 
forwarding  of  live  stock  was  the  signing  of  a  consignment  note. 

Pltff.  forwarded  103  pigs,  Hitchin  to  King's  Cross,  complied 
with  the  requisite  formalities,  and  received  his  animals  in  due 
course. 

He  left  six  pigs  in  charge  of  another  dealer,  who  consigned  his 
own  animals  in  due  form,  but  simply  left  the  pltff.'s  pigs  in  charge 
of  a  porter. 

Counsel  for  pltff.,  having  urged  that  the  company,  inasmuch 
as  they  had  accepted  the  consignment  through  their  official,  were 
responsible  for  the  loss  : 

Jervis,  C.J.  (Maule,  Cresswell,  and  Crowder,  JJ.,  concurring), 
held,  that  no  official  was  clothed  with  authority  to  neglect  the 
clear  instructions  of  the  company,  or  if  any  one  at  all  was  placed 
in  a  position  to  act  on  an  emergency,  as  in  Giles,  55,  it  would  not 
be  a  porter. 

The  facts  pointed  to  the  inference  that  the  porter,  in  taking 
charge  of  the  pigs  pending  the  formation  of  the  contract,  was 
acting  rather  in  the  capacity  of  an  agent  for  the  pltff.  than  as  a 
servant  of  the  company. 
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57.— Stevens  v.  M.R.  and  Lander,  1854,  10  Ex.  352. 

Headnote  is :  "  Qucere  whether  an  action  will  lie  for  malicious 
prosecution  against  a  corporation  aggregate  ? 

"  Per  Alderson,  B. :  That  it  will  not." 

The  deft,  company  having  lost  several   tarpaulins,  a  small 

•e  of  one  was  found  in  possession  of  the  pltff.,  a  grocer.  Pltff. 
stated  that  some  two  years  previously  it  was  used  to  cover  a 
consignment  of  sugar  delivered  to  him,  and  that  the  company's 
carman  left  it,  saying  it  was  of  no  value  to  the  company.  The 

nan  was  charged  with  larceny,  but  the  grand  jury  threw  out 
the  bill.  The  company's  district  agent,  Lander,  then  applied  for 
a  warrant  against  the  pltff.  for  having  feloniously  received  it. 
On  refusal,  he  applied  again,  as  he  was  determined,  lie  said, 
"to  punish  some  one  in  order  to  deter  others  from  committing 
similar  depredations."  He  at  last  obtained  his  warrant,  a  bill 
was  found  against  the  pltff.,  and  the  solicitor  of  the  company 
conducted  the  prosecution.  The  judge,  on  hearing  part  of  the 
case,  stopped  it. 

On  an  action  for  malicious  prosecution,  the  jury  awarded 
£100  damages. 

On  motion  for  new  trial,  it  was  contended  that  a  corporation 
was  incapable  of  malice. 

The  Court  (Alderson,  Platt,  Martin,  BB.)were  unanimous  that 
the  alleged  motive  of  prosecuting  one  person  in  order  to  frighten 
other*  did  not  afford  a  legitimate  motive  for  a  criminal  pro- 
secution. The  verdict  was  good  as  to  Lander. 

The  opinions  of  the  Court  differed  as  to  the  responsibility  of 
the  company. 

Alderson,  B. :  The  action  requires  motive  in  the  mind  of  the 
prosecutor;  a  corporation  has  no  mind. 

Platt,  B. :  There  is  no  evidence  against  the  company;  the 
fact  of  the  attendance  of  their  solicitor  is  insufficient 

The  argument  is  a  very  weak  one,  that  the  company  are  not 
responsible  as  they  have  no  motive,  and  that  the  servant  is  not 
responsible,  because  he  was  ordered  to  do  the  act,  so  that  if  that 
argument  were  to  hold  good,  no  one  would  be  responsible  for  a 
scandalous  act  of  this  description. 

M.iitin,  B.,  declined  to  give  au  opinion  whether  an  action 
would  He. 
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58.— Goff  v.  G.N.R.,  1861,  30  L  J.Q.B.  148. 

A  working  carpenter  took  a  second-class  return  ticket,  London 
to  Wood  Green.  On  his  return  he  presented  an  old  half,  having 
left  the  right  one  at  home.  Upon  explanation,  the  station  super- 
intendent refused  to  communicate  with  Wood  Green  station,  but 
gave  pltff.  into  custody;  after  six  hours'  detention  he  was  re- 
manded, and  next  day  discharged.  The  jury  found  damages  £50. 
On  rule  nisi  : 

Blackburn,  J.  (Wightman,  Crompton,  and  Hill,  JJ.,  con- 
curring), held,  that  although  some  earlier  cases,  in  which  the 
facts  were  not  clear,  appeared  to  conflict  with  Giles,  55,  the  latter 
case  was  of  conclusive  authority. 

"By  Statute  8  Viet.  c.  20,  sections  103, 104,  a  penalty  is  imposed 
on  any  person  travelling  on  a  railway  without  having  paid  his  fare 
with  intent  to  avoid  payment  thereof ;  and  power  is  given  to  all 
officers  and  servants  on  behalf  of  the  company  to  apprehend  such 
person  until  he  can  conveniently  be  taken  before  a  justice.  In 
the  ordinary  course  of  affairs,  the  company  must  decide  whether 
they  will  submit  to  what  they  believe  to  be  an  imposition  or  use 
this  summary  power  for  their  protection ;  and  as  from  the  nature 
of  the  case  the  decision  whether  a  particular  passenger  shall  be 
arrested  or  not  must  be  made  without  delay,  and  as  the  case 
may  be  of  not  infrequent  occurrence,  we  think  it  a  reasonable 
inference  that,  in  the  conduct  of  their  business,  the  company  have 
on  the  spot  officers  with  authority  to  determine,  without  the 
delay  attending  on  convening  the  directors,  whether  the  servants 
of  the  company  shall  or  shall  not  on  the  company's  behalf  appre- 
hend a  person  accused  of  this  offence.  We  think  that  the 
company  would  have  a  right  to  blame  those  officers  if  they  did 
not,  on  their  behalf,  apprehend  the  person,  if  it  seemed  a  fit  case, 
and,  if  so,  the  company  must  be  answerable  if,  in  the  exercise  of 
their  discretion,  those  officers  on  their  behalf  apprehend  an 
innocent  person." 

"  The  damages  were  liberal,  certainly,  and  we  should  have  been 
better  pleased  if  they  had  been  smaller  ;  but  the  excess  is  not  so 
great  as  to  induce  us  to  order  a  new  trial  on  that  ground." 

59.— Walker  v.  G.W.R.,  1867,  L.K.  2  Ex.  228. 
In  an  action  by  a  medical  man  to  recover  a  claim  for  surgical 
attendance,  amounting  to  £44  16s.,  bestowed  under  the  express 


ACTS   OF   OFFICIALS.  41 

authority  of  the  general  manager  on  a  servant  of  the  company 
who  had  been  injured  by  an  accident,  the  defence  was  raised  that 
in  so  ordering  the  manager  was  not  acting  within  the  scope  of 
his  authority. 

Counsel  for  the  defts.  relied  on  the  previous  case  of  Cox,  52. 

By  the  Court :  When  that  case  was  decided,  it  was  generally 
supposed  that  a  company,  except  in  some  very  few  cases  of  daily 
recurrence,  could  only  contract  under  seal.  But  there  has  been 
much  more  freedom  in  this  respect  accorded  to  companies  since 
the  time  of  that  decision.  There  is  surely  a  distinction  between 
the  authority  which  is  possessed  by  a  station-master  and  that 
possessed  by  a  general  manager. 

60.— Allen  r.  L.  &  S.W.R.,  1870,  L.R.  6  Q.B.  65. 

The  pltff.,  having  a  dispute  with  the  booking-clerk  at  the 
Twickenham  station,  attempted  to  take  the  penny  which  he 
claimed  from  the  till.  The  clerk  thereupon  insisted  that  the 
policeman  in  charge  should  take  the  pltff.  into  custody  for 
attempted  theft,  which  he  did,  and  the  jury  in  consequence 
awarded  £100  damages  against  the  company. 

A  Divisional  Court  (Blackburn,  Mellor,  Lush,  Hannen,  JJ.), 
subsequently  made  absolute  a  rule  for  a  non-suit,  on  the  ground 
that  the  booking-clerk  had  neither  express  nor  implied  authority 
to  act  for  the  company  in  such  a  case.  If  the  pltff.'s  arrest  had 
been  the  only  reasonable  method  of  protecting  the  property  of 
the  company,  it  might  have  been  justifiable,  but  the  pltff.  had 
desisted  from  his  attempt  before  the  order  for  arrest  was  given. 
There  was  no  question  of  acting  for  the  protection  or  benefit  of 
the  company  in  any  manner,  and  it  cannot  be  assumed  that  a 
person  in  the  i>ositi«>n  of  a  booking-clerk  has  authority  to  take 
steps  to  inflict  punishment  on  such  persons  as  he  may  think  have 
acted  wrongfully  towards  his  < 'in plovers. 

61.— Edwards  v.  L.  &  N.W.E.,  1870,  L.E.  5  C.I'.  1 15, 

A  foreman  porter  gave  the  pltff.  in  charge  for  stealing  tinil-T 
from  a  goods  yard.     After  detention  from  Saturday  to  Monday 
the  charge  was  heard  and  dismissed.     A  few  days  afterwards  the 
was  discharged  fnun  the  company's  service. 

Damages  having  been  given  by  a  jury,  it  was  contend*-.!  that 
the  company  must  be  assumed  to  have  i  itiii.  1  the  foreman's  act  l»\ 
the  mere  fact  of  the  foreman  uttendini:  tli  r  <>f  tin-  Charge. 
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The  Court  (Keating,  Montague  Smith,  and  Brett,  JJ.)  held 
such  evidence  to  be  insufficient.  In  conformity  with  the  views 
of  the  previous  case,  they  pointed  out  that  no  question  of 
emergency,  such  as  arises  in  the  case  of  the  infringement  of 
bye-laws,  could  be  assumed  to  justify  the  taking  of  immediate 
measures  without  waiting  the  instructions  of  the  proper  authority. 
If  the  pltff.  had  been  arrested  by  a  policeman  in  the  employ  of 
the  company,  or  a  watchman,  whose  duty  it  was  to  guard  the 
property,  the  case  might  have  stood  upon  a  different  footing. 

62.— Moore  v.  Met.  R.,  1872,  L.R.  8  Q.B.  36. 

Claim  for  damages  for  false  imprisonment. 

Pltff.,  with  return  half  of  ticket,  Moorgate  Street  to  Netting 
Hill,  got  out  at  Edgware  Eoad.  Railway  inspector  stated  that 
the  ticket  was  not  available,  and  demanded  fare  of  2d.  Pltff. 
required  a  receipt,  which  the  inspector  refused,  and  on  pltff.  con- 
tinuing to  decline  to  pay,  the  inspector  arrested  him,  and  took 
him  before  a  police  magistrate,  who  dismissed  the  information. 

On  action  for  damages,  Lush,  J.,  entered  a  non-suit,  on  the 
ground  that  the  company  did  not  authorize  their  officials  to 
arrest  passengers  who  had  committed  no  offence. 

Blackburn,  Mellor,  Lush,  JJ.  :  If  the  defts.'  contention  is 
good,  the  company  would  be  exempt  from  all  liability  for 
erroneous  exercise  of  their  powers. 

"  When  things  are  required  to  be  done,  which,  if  done  at  all, 
must  be  done  at  once,  the  company  must  have  some  person  on 
the  spot  who  may  be  relied  upon  to  act  with  ordinary  prudence 
and  common  sense,  and  who  is  clothed  with  authority  to  decide,  as 
the  emergency  arises,  what  is  to  be  done.  If  such  person  intend- 
ing to  exercise  his  authority,  makes  a  mistake,  and  does  an  act 
which  cannot  be  justified,  the  company  are  responsible,  because 
he  is  their  agent.  If  the  agent  assumes  an  authority  which  the 
company  themselves  do  not  possess,  he  cannot  be  presumed  to  be 
acting  under  their  instructions,  and  the  company  would  not  be 
liable  for  his  mistakes." 

63.— Kelly  v.  M.G.W.  of  Ireland,  1872,  I.E.  7  C.L.  8. 

Action  for  malicious  prosecution. 

A  porter  in  defts.'  employ  was  charged  by  a  passenger  with 
receiving  double  the  amount  of  excess  fare  than  that  shown  on 
the  receipt.  At  the  trial  the  passenger  and  his  wife  swore  to 
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the  truth  of  their  statements,  but  the  porter  was  acquitted  by 
the  jury. 

Whiteside,  C.J.,  Fitzgerald  and  Barry,  JJ.,  held,  that  the  fact 
that  the  company  acted  only  after  full  inquiry  showed  that  there 
was  no  absence  of  reasonable  and  probable  cause,  and  that  the 
judge  should  have  entered  a  non-suit.  Upon  the  question 
whether  an  action  would  lie,  the  Court  suggested  that  they  would 
consider  the  cases  on  that  point  if  they  held  that  the  pltff.  was 
right  upon  the  question  of  fact. 

64.— Bayley  v.  M.S.  &  L.R.  1873,  L.R.  8  C.P.  148. 

A  porter,  thinking  the  pltff.  was  in  a  wrong  train,  pulled  him 
cut  as  the  train  started,  and  in  so  doing  injured  him. 

The  jury  gave  damages,  £200. 

The  rules  of  the  company  as  applicable  to  the  staff  were  put 
in  evidence.  The  porters  were  instructed  to  prevent  passengers 
from  travelling  by  the  wrong  trains,  and  various  rules  were  laid 
down  as  to  the  enforcement  of  bye-laws. 

Kelly,  C.B.,' Blackburn,  Mellor,  Lush,  JJ.,  and  Martin,  Pigott, 
Cleasby,  BB. :  The  action  of  the  porter  was  taken  in  the  supposed 
fulfilment  of  the  duties  allotted  to  him.  It  was  within  the  scope 
of  his  employment  to  prevent  passengers  travelling  in  the  wrong 
train ;  if  he  performs  his  duty  in  a  stupid  and  blundering  manner, 
the  company  are  responsible  for  the  consequences  ensuing. 

65.— Edwards  v.  M.R.,  1880,  6  Q.B.D.  287. 

A  porter  had  been  arrested  by  a  police  detective  engaged  by 
the  company,  and  charged  with  theft. 

On  an  action  for  malicious  prosecution,  it  was  contended  that 
a  corporation  was  incapable  of  malice,  and  that  the  employment 
of  a  detective  being  beyond  the  scope  of  the  company's  authority, 
they  were  not  responsible  for  his  wrongful  actions. 

•  I ..  "ii  ! Hither  consideration,  rejected  both  contentions. 
He  considered  that  the  opinion  of  Aldersou,  B.,  in  Stevens,  57,  that 
a  corporation  has  no  mind,  did  not  form  the  basis  of  the  decision 

liat  case,  which  was  good  upon  other  grounds.     The  increase 

jreat  trading  corporations   in   recent  times  had  tended   to 
modify  <!••  -trincH  involving  the  non-responsibility  of  such  com- 
panies.   His  Lordship  adopted  the  expressions  of  Erie,  C.J.,  in 
an  action  against  an  omnibus  company,  where  he  says,  "The 
of  the  demurrer  is  that  the  declaration  charges  a  wilful 
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and  intentional  wrong,  and  that  the  defts.,  being  a  corpora- 
tion, cannot  be  guilty  of  such  a  wrong,  and  therefore  the  action 
will  not  lie."  And  the  Chief  Justice  continues,  "  The  doctrine 
relied  on,  that  a  corporation  having  no  soul  cannot  be  actuated 
by  a  malicious  intention,  is  more  quaint  than  substantial." 

66.— Abrath  v.  N.E.R.,  1886,  11  App.  Ca.  247. 

One,  McMann,  recovered  from  the  defts.  a  large  sum  as 
compensation  for  personal  injuries  in  respect  of  a  railway  collision. 
Information  having  been  given  to  the  company's  directors,  they 
caused  inquiry  to  be  made  by  their  solicitor.  The  results  of  these 
inquiries  were  laid  before  counsel,  who  advised  that  Dr.  Abrath 
should  be  prosecuted  for  conspiring  with  McMann  to  defraud  the 
company  by  falsely  pretending  that  McMann  had  been  injured  in 
the  collision,  and  by  artificially  manufacturing  symptoms  of 
injury.  The  defts.  accordingly  prosecuted  the  pltff.,  who  was 
acquitted. 

In  an  action  for  malicious  prosecution,  Cave,  J.,  directed  the 
jury  that  it  was  for  the  pltff.  to  establish  a  want  of  reasonable 
and  probable  cause,  and  malice.  The  jury  found  that  the  defts. 
did  take  reasonable  care  to  inform  themselves  of  the  true  facts, 
and  that  they  honestly  believed  in  the  case  laid  before  the 
magistrates. 

Cave,  J.,  entered  judgment  for  the  defts. 

The  Divisional  Court  (Grove  and  Lopes,  JJ.)  ordered  a  new 
trial  on  the  ground  of  misdirection.  The  Court  of  Appeal 
(Brett,  M.K.,  Bowen  and  Fry,  L.JJ.)  reversed  their  decision. 

In  the  House  of  Lords,  Selborne,  L.C.,  and  Watson,  L.,  held, 
there  was  no  misdirection.  Having  regard  to  the  evidence  given 
as  to  the  steps  taken  to  ascertain  the  facts,  it  could  not  be  said 
that  the  taking  of  such  a  body  of  evidence  as  that,  without  the 
suggestion,  much  less  proof,  of  the  use  of  any  fraudulent  or 
improper  means  to  obtain  it,  showed  a  want  of  reasonable  care  on 
the  part  of  the  company  to  inform  themselves  about  the  facts. 
It  was  difficult  to  conceive  better  primd  facie  evidence  of  reason- 
able care  in  that  respect. 

Lord  Bramwell  was  of  opinion  that  under  no  circumstances 
could  an  action  lie  against  a  corporation  for  malicious  prosecution. 
His  lordship's  vigorous  arguments  are  incapable  of  compression. 

Lord  Fitzgerald  did  not  desire  to  make  any  observation  upon 
the  grave  question  upon  which  Lord  Bramwell  had  expressed  his 


LIEN.  45 

opinion  so  forcibly.     The  question  was  not  then  expressly  before 
the  House  for  decision. 

66A.— Cornford  v.  Carlton  Bank,  (1900)  1  Q.  B.  22,  C.A. 

Headnote  is  :  "  Conceded  at  the  bar  that  an  action  for  malicious 
prosecution  will  lie  against  a  corporation." 

67.— Mulkern  v.  Met.  E.,  1892,  8  Times  L.R  832. 

A  season-ticket  holder  alleging  that  he  was  continually 
annoyed  by  an  inspector  requiring  to  see  his  ticket,  refused,  on 
one  occasion,  to  deliver  it  to  him  on  demand,  but  produced  it  to 
the  station-master  for  examination.  The  inspector  followed  him 
out  of  the  station  and  gave  him  into  custody. 

On  complaint  to  the  company,  the  reply  was,  "  While  regretting 
that  Mr.  Mulkern  should  have  been  in  any  way  annoyed,  I  must 
point  out  that  the  unpleasantness  arose  from  his  refusal  to  comply 
with  the  reasonable  application  of  our  official  to  produce  his 
ticket  or  give  his  name  and  address." 

At  the  action  for  false  imprisonment,  the  defence  was  that 
the  inspector  was  not  acting  in  the  course  of  his  employment  nor 
within  its  scope. 

Denman,  J.,  left  it  to  the  jury  to  say  whether  the  inspector 
was  acting  within  the  scope  of  his  authority.  They  found  that 
he  was,  and  awarded  damages  £50. 
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70.— Rushforth  v.  Hadfield,  1805,  6  East,  519. 

In  this  case  the  right  of  the  carrier  to  a  general  lien 
considered,  and  the  Court  decided  that  it  did  not  exist 

Kllenborougb,  C.J. :    "A  common   carrier   is  bound  by  the 
custom  of  the  realm  to  carry  goods  for  a  reasonable  reward  to  be 
paid  for  the  same  goods,  and  the  law  gives  him  a  lien  on  tli- 
particular  goods  for  the  price  of  the  carriage  of  them ;  and  by 
special  contract  with  the  customer  he  may  extend  that  right  to 
a  li< -n  for  his  general  balance.     But  if  it  be  insisted  on  that  there 
is  a  general  custom  of  trade  applicable  to  all  carriers  to  have 
a  lien   for  their  -i-u.-nil  balance,  it  should  be  shown  in  a  N 
different  manner  in  evidence.     Common   carriers  have  already 
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gone  a  great  way  in  cutting  down  the  general  right  of  the  subject 
in  limiting  their  general  liability  by  special  notice,  and  now  they 
are  striving,  on  the  other  hand,  to  extend  their  lien  to  cover  their 
general  balance.  These  continual  encroachments  will  require  the 
interference  of  the  Legislature." 

71.— Field  v.  Newport,  etc.  R.,  1858,  27  L.J.Ex.  396. 

Charges  for  the  carriage  of  coal  at  the  company's  maximum 
powers  amounted  to  £315. 

The  sum  demanded  was  £437  ;  the  difference  was  alleged  to 
be  for  the  return  of  pltff.'s  empty  waggons. 

Pltff.  disputed  the  validity  of  the  charge. 

Defts.  refused  to  explain  how  it  was  arrived  at,  and,  after 
demanding  payment  of  the  full  amount,  seized  and  sold  waggons 
and  coal  belonging  to  the  pltff.,  which  realized  £448. 

On  action  for  damages,  it  was  held  by  the  Court  that  a  charge 
for  the  return  of  empty  waggons  was  not  a  "  toll  "  authorized  by  the 
Special  Act,  and  that  no  right  of  distraint  existed  in  respect  of  it. 
No  demand  had  been  made  for  the  tolls  due,  and  the  distraint  was 
illegal. 

Bramwell,  B. :  The  defts.  maintain  that  they  are  entitled 
to  charge  for  the  empty  carriages ;  and  I  think  they  are,  for  it 
would  be  absurd  to  suppose  that  they  are  to  bring  them  back  for 
nothing. 

Watson,  B. :  There  is  nothing  in  the  Act  to  justify  a  demand 
of  toll  for  empty  waggons ;  and  the  pltff.,  if  liable  at  all,  would  be 
liable  only  by  reason  of  his  implied  agreement  to  pay  for  their 
conveyance. 

72.— North  v.  L.  &  S.W.R.,  1863,  32  L.J.C.P.  156. 

Bill  given  for  £494  for  carriage  of  coal  dishonoured  on  pre- 
sentation, August  6th;  payment  suspended,  August  6th  ;  coal  value 
£299  detained,  August  8th ;  assignment  for  benefit  of  creditors, 
August  10th ;  adjudication,  August  24th ;  demand  made  by 
general  manager,  August  23rd ;  coal  sold,  September  23rd,  for 
£229. 

The  distraint  was  made  in  pursuance  of  a  clause  in  the 
company's  Special  Act  of  1834. 

Erie,  C.J. :  Distress  is  a  summary  power  to  be  exercised 
subject  to  certain  conditions  attached  thereto. 
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By  the  section  the  demand  aud  seizure  should  be  made  by 
the  person  authorized  to  receive  the  tolls. 

There  was  no  demand  of  payment  prior  to  seizure.  The 
presentation  for  payment  of  a  bill  is  not  such  demand. 

The  section  requires  "appraisement;"  this  step  was  omitted, 
and  the  company  were  trespassers  ah  initio. 

73.— Northfield  Iron  Co.  v.  M.E.,  1866,  14  L.T.  (N.S.)  695. 

An  agreement  for  a  ledger  account  gave  the  defts.  a  general 
lien  on  all  goods  in  their  possession. 

After  a  winding-up  petition,  the  liquidator  forwarded  goods 
in  the  name  of  the  pltffs.,  upon  which  the  railway  company  dis- 
trained for  payment  of  outstanding  charges. 

Romilly,  L. :  The  liquidator  gave  no  notice  to  the  defts.  of 
his  intention  to  determine  the  agreement.  If  he  forwarded  goods 
it  must  be  taken  that  it  was  under  the  terms  of  the  agreement. 

74._Wallis  v.  L.  &  S.W.R.,  1870,  L.R.  5  Ex.  62. 

Goods  forwarded,  London  to  Jersey,  detained  as  lien  for 
payment  of  outstanding  charges. 

By  the  Court  (Kelly,  C.B.,  Martin,  Channell,  Pigott,  BB.) : 
Section  97  must  be  read  in  connection  with  the  previous  clan 
which  relate  solely  to  goods  conveyed  by  the  owners  who  bargain 
only  for  the  use  of  the  company's  line.     It  does  not  authorize 
distraint  upon  goods  in  the  company's  hands  as  carriers. 

75.— CaL  E.  v.  Guild,  1873,  1  Co.  Sess.  Gas.,  4th  series,  198. 

The  C.R.  claimed  the  right  to  retain  seven  oil  tanks,  value 
£280,  in  part  payment  of  arrears  of  charges  amounting  to  £703, 
and  accrued  during  the  previous  six  months. 

The  Lord  Ordinary  (Lord  Shand) :  The  question  as  to 
whether  the  right  of  lien  covers  charges  for  the  carriage  of  goods, 
and  not  merely  tolls  for  the  use  of  the  line  by  parties  using  their 
own  carnages,  has  never  been  decided  or  even  raised,  so  far  as 

Lord  Ordinary  is  aware,  in  Scotland.  He  believes  that  such 
a  right  has  frequently  been  asserted  and  acquiesced  in,  in 
practice. 

Two  novelties  are  introduced  by  the  section,  (1)  the  company 

v  retain  goods  for  payment  of  tolls  upon  other  goods,  and  (2) 
they  have  power  to  sell  the  goods;  thus  the  passive  wmir 
retention  is  turned  into  the  active  title  of  a  pledge,  v. 
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of  sale.  In  Carter's  case  (8  Macph.  998)  the  right  was  assumed  on 
both  sides,  and  the  question  was  whether  it  had  been  rightly 
exercised. 

If  the  form  of  the  clauses  of  the  Special  Act  is  considered, 
and  the  interpretation  section  is  read  into  section  97,  standing 
alone,  there  can  be  no  question  but  that  a  lien  is  given  for  the 
carriage  of  goods,  but  it  is  argued  that  the  wide  significance  of 
the  word  "toll"  is  repugnant  to    the  context,  because  of  the 
sections  which  precede  and  follow,  viz.  93-102.     But  if  any  other 
sections  are  to  be  taken  into  account,  the  consideration  should 
commence  with  the  preamble  to  section  86.     The  result  of  this 
consideration  on  the  mind  of  the  Lord  Ordinary  is  that  section  97 
is  due  to  have  an  independent  interpretation ;  but  even  if  not, 
there  is  nothing  in  the  context  repugnant  to  the  comprehensive 
meaning  of  the  interpretation   clause.      There   is   nothing   am- 
biguous or  doubtful  in  the  section,  especially  with  the  preamble 
added  to  it,  which  makes  it  necessary  to  refer  to  other  sections. 
Section  95  is  connected  with  93  and  94  by  the  words  "here- 
inbefore referred  to."      In  the  other  sections  there  is  nothing 
repugnant  to  the  wider  meaning.     In  some  it  is  clear  that  "  tolls  " 
proper  only  are  referred  to,  e.g.  87  and  88.     And  so  it  has  been 
decided  as  regards  86,  Anderson's  case  (1  Macph.  1056),  where  the 
debtor  pleaded  that  the  rates  claimed  had  not  been  published  as 
prescribed ;  but  the  Lord  Ordinary  thinks  that  charges  for  carriage 
are  intended  to  be  published,  and  are  included  in  the  expression 
"  list  of  all  tolls  authorized  by  the  Special  Act."     Later  legisla- 
tion  extends   rather  than   limits  the  obligation  imposed.     (See 
Eegulation  of  Kailways  Act,  1868.)     It  is  only  "  tolls  "  which  are 
forfeited  by  section  95,  but  that  does  not  show  that  tolls  only  are 
included  in  section  86.     The  words  "  use  of  the  railway  "  being 
included  in  section  95,  and  not  repeated  in  section  97,  afford  an 
.argument  in  the  same  direction. 

Throughout  these  sections  there  is  no  doubt  looseness  and 
inaccuracy  of  expression,  showing  a  considerable  want  of  care  on 
the  part  of  the  framers  of  the  Act.  There  is  no  guiding  rule  or 
principle  governing  the  use  of  the  word  "  tolls,"  and  in  default 
of  it  the  words  of  section  90  should  receive  their  full  effect. 

As  regards  Wallis,  74,  it  was  not  pltff.'s  counsel  who  raised 
the  point.  It  was  apparently  started  by  the  Court,  and  given 
effect  to  at  once,  without  judgment  being  reserved,  and  without 
that  deliberate  argument  which  the  Court  would  have  had  on  a 
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point  for  which  counsel  was  prepared.  The  opinions  of  the 
judges  may  have  been  fuller  than  the  report  shows.  The  Lord 
Ordinary  can  only  say  that  he  cannot  think  the  reasons  there 
stated  are  satisfactory.  After  full  consideration  of  all  the 
sections  he  arrives  at  an  opposite  conclusion. 

76.— Gregson  v.  Potter,  1879,  Ex.  Div.  142. 

A  pier  company's  Special  Act  authorized  the  levying  of  dues 
upon  goods  landed.  It  contained  a  section  similar  to  section  93, 
but  the  words  added  were,  "  for  the  time  being  authorized." 

Kelly,  C.B.,  and  Hawkins,  J.  :  The  section  refers  to  the  tolls 
as  varied  and  actually  in  force,  as  authorized  by  the  company. 
The  exhibition*of  the  maximum  tolls  is  of  no  use.  The  maximum 
tolls  do  not  vary,  the  section  referring  to  tolls  "  for  the  time 
being  "  can  only  apply  to  the  tolls  as  varied  by  the  company. 

The  case  before  us  has  been  very  strenuously  argued  by 
!\Ir.  Matthews,  but  he  has  not  been  able,  in  my  opinion,  to  raise 
a  reasonable,  far  less  a  substantial,  doubt  about  the  construction 
of  the  Act. 

[X.B.— See  case  No.  78  :  It  must  be  clear  that  the  M.S.  &  L.R. 
could  not  have  had  all  their  actual  charges  posted  up  in  that 
instance.] 

77.— Westfield  v.  G.W.R.,  1883,  52  L.J.Q.B.  276. 

Condition  on  consignment  note  that  the  goods  were  delivered 
subject  to  a  general  lien,  with  power  of  sale. 

Goods  refused  by  consignees,  and  sold  to  pay  charges. 

Counsel  for  pltff. :  The  defts.  had  ceased  to  be  carriers  when 
goods  were  tendered  to  the  consignees.  They  bad  no  right  to 
deal  with  goods  in  tli^ir  possession  as  warehousemen  under  the 
terms  of  the  contract  of  carriers.  (The  validity  of  the  agreement 
does  not  seem  t  .  Imve  been  called  in  question.) 

Huddleston,  I'...  and  North,  J.,  consider  the  seizure  and  sale 
to  have  been  justifi-  1. 

78.— North  Central  Waggon  Co.  v.  M.S.  &  I.E.,  1886, 
32  Ch.  D.  478. 

£286  being  due  on  the  balance  of  a  ledger  account,  the  «i 
t<x)k  possession  of  nine  waggons,  and   elainird  the  ri^ht  t<>  di-taiu 
them  for  unpaid  tolls  under  section  97. 

The  rates  charged  were  on  coal  from  siding  to  siding. 
?O1    in  i: 


50  THE  LAW   OF  EAILWAY  AND  CANAL  TRAFFIC. 

Counsel  for  pltffs. :  Section  97  means  that  carriages  may  be 
detained  for  tolls  due  on  carriages,  goods  for  tolls  due  on  goods  ; 
not  carriages  for  goods.  The  charges  made  are  not  "  tolls  "  at  all. 

Counsel  for  defts. :  We  act  as  conveyers  not  carriers.  We 
provide  use  of  railway  and  engine  power.  If  we  have  not  a 
general  lien  for  the  £236,  we  have  a  lien  for  the  charges  on  coal 
conveyed  in  the  nine  waggons. 

Bacon,  V.C.  :  The  charges  for  the  coal  are  printed  and  put  up 
on  a  large  board,  pursuant  to  the  Act  of  Parliament. 

Defts.  are  entitled  to  demand  £25  arrears  of  toll  due  in 
respect  of  all  the  goods  they  have  ever  carried  in  the  trucks 
detained. 

In  the  Court  of  Appeal  (35  Ch.  D.  219)  :  The  Court  decided 
that  the  waggons  did  not  belong  to  the  colliery  company  who 
were  indebted,  and  the  points  raised  were  not  decided. 

Similarly  in  the  House  of  Lords  (13  App.  Ca.  554). 

79.— In  re  Llangennech  Coal  Co.,  1887,  WT.N.  22. 

An  agreement  for  a  ledger  account  giving  right  to  detain  and 
sell  waggons  and  goods  on  bankruptcy,  etc. 

Held,  by  Chitty,  J.,  to  be  valid  in  the  cases :  (1)  company  in 
possession  since  date  of  petition ;  (2)  company  had  possession  at 
date  of  winding-up,  had  parted  with  it  and  regained  it;  (3) 
possession  obtained  between  petition  and  order. 

80.— Ivens  v.  G.W.R.,  1889,  53  J.P.  148. 

Timber  sold,  which  pltff.  persisted  in  leaving  on  the  company's 
premises  for  two  years,  in  spite  of  their  notices  to  him  to 
remove  it. 

The  notice  given  of  the  arrival  of  the  goods  states  that  the 
company  hold  the  goods  as  warehousemen,  and  subject  to  a 
general  lien,  with  a  right  of  sale. 

Denman,  J.,  following  the  decision  of  the  Court  of  Appeal  in 
an'  unreported  case,  found  that  the  pltff.,  by  leaving  his  timber 
as  he  did,  had  accepted  the  terms  proposed  by  the  railway 
company. 

81.— Pelsall  Coal  and  Iron  Co.  v.  L.  &  N.W.R.,  1892, 

8  Ry.  &  Ca.  Cas.  146. 

An  interlocutory  motion  claiming  that  the  solicitors  for  the 
applicants  were  entitled  to  a  lien  for  the  costs  previously  incurred 
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in  the  case  over  273  waggons  belonging  to  the  applicants  under 
the  following  circumstances. 

An  application  complaining  of  various  rates  for  coal  as  cousti- 
tuting  an  undue  preference  of  other  collieries  as  against  the 
applicants  had  been  filed  in  the  Court  of  the  Railway  and  Canal 
Commission. 

As  a  step  in  the  proceedings,  a  subsidiary  application  was  filed 
demanding  a  dissection  of  the  rates  impugned. 

The  application  was  dismissed  by  the  Court,  but  on  notice  of 
appeal  being  served,  the  defts.  approached  the  applicants  and 
came  to  terms  with  them  upon  all  the  points  at  issue.  Inter  alia 
they  wrote  off  a  sum  of  £1750  from  the  outstanding  arrears  in 
respect  of  which  the  railway  company  had  a  lien  on  the  Pelsall 
waggons,  and  thereupon  the  official  receiver  of  the  applicant 
company,  then  in  liquidation,  paid  off  the  balance  still  owing  and 
redeemed  the  waggons. 

Counsel  for  the  solicitors:  Waggons  to  the  value  of  £1750 
have  become  the  property  of  the  debenture-holders  as  a  result  of 
the  proceedings  taken. 

For  the  Official  Eeceiver :  No  property  was  recovered.  If  any 
waggons,  they  could  not  be  identified.  Debenture-holders  were 
not  parties  to  the  litigation,  and  their  claim  had  priority. 

Wills,  J. :  The  "Philippine"  is  an  authority  that  the 
solicitors'  lien  extends  to  property  substantially,  though  in- 
directly, recovered.  The  recovery  of  £17.~>u  was  of  the  nature 
of  salvage,  which  enured  directly  to  the  benefit  of  the  debenture- 
holders,  who  would  probably  be  the  only  persons  who  would  profit 
by  the  litigation.  After  payment  of  the  solicitors'  charges,  the 
debenture-holders  would  still  be  better  off  by  some  £1200  in 
consequence  of  the  services  rendered  by  the  solicitors. 
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82.— Syms  r.  Chaplin,  1836,  5  Ad.  A  Kllis,  634. 

A  road  carrier  t«.,,U  up  a  parcel  at  a  certain  inn,  where  no 
notice  was  affixed  in  conformity  with  section  2  of  the  Carriers 
Act,  1830.  The  parcel  had  passed  through  various  hands  before 
arriving  at  the  inn. 
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The  Court  (Denman,  C.J.,  Patteson,  Coleridge,  Williams,  JJ.) 
held,  that  as  the  carrier  had  been  in  the  habit  of  stopping  at  the 
inn  for  parcels  he  had,  in  fact,  been  using  it  as  a  receiving  office, 
and  that  he  had  received  the  parcel  there. 

83.— Chippendale  v.  I.  &  Y.R.,  1851,  21  L.J.Q.B.  22. 

Cattle  conveyed  at  owner's  risk  injured  by  jumping  out  of 
truck. 

Jury  found  the  truck  defective  and  unsafe  by  reason  of  the 
bar  being  placed  so  high  as  to  enable  the  cattle  to  get  under  it. 

The  condition  was  that  the  company  would  not  be  liable  for 
"  injury,  however  caused,"  and  with  no  exceptions. 

Counsel  for  pltff. :  The  condition  must  at  least  be  read  as  not 
absolving  from  gross  negligence  and  wilful  misfeasance,  and  must 
receive  a  limited  and  equitable  construction. 

Coleridge  and  Erie,  JJ. :  Confining  ourselves  to  the  circum- 
stances of  this  particular  case,  we  think  the  accident  which 
happened  was  one  which  the  pltff.  specially  contracted  to  take  the 
consequences  of. 

84.— Hart  v.  Baxendale,  1851,  6'  Ex.  769. 

Carriers  Act,  section  2  :  The  omission  to  exhibit  a  notice  does 
not  operate  to  render  a  carrier  liable  for  the  loss  of  undeclared 
valuables. 

Parcel  collected  by  van  from  pltff.'s  house,  stolen  from  van  in 
course  of  conveyance  to  railway  station. 

Kates  of  insurance  duly  notified  in  deft.'s  various  offices. 

Contention  for  pltff. :  The  notice  must  be  affixed  in  the  office 
where  the  parcel  is  received  ;  the  parcel  was  not  received  at  any 
office ;  the  condition  precedent  to  the  exemption  was  not  com- 
plied with.  At  the  date  of  the  passing  of  the  Act  the  law  was 
that  notices  at  the  termini  were  not  effective  as  against  consignor 
at  intermediate  places.  The  Act  does  not  vary  the  law  on  this 
point.  The  notice  being  at  the  office,  can  be  seen  by  the  person 
bringing  the  parcel  there,  and  the  Act  affects  him  with  knowledge 
of  its  contents.  It  does  not  affect  him  with  knowledge  when  the 
parcel  is  delivered  at  a  place  where  no  notice  is.  The  delivery 
to  the  coachman  or  other  servant  is  not  alternative  to  delivery 
at  the  office ;  the  assumption  is  they  are  there. 

Parke,  B.  (Alderson  and  Platt,  BB.,  concurring  ;  Pollock,  C.B., 
dissenting)  :  "  The  Statute  is  not  very  accurately  framed,  and  can- 
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not  be  made  consistent  throughout  if  read  according  to  its  ordinary 
and  grammatical  sense.  The  language  must  therefore  be  in  some 
respect  modified  in  order  to  carry  into  effect  the  intention  of  the 
Legislature  to  be  collected  from  the  whole  Act. 

"  It  being  essential  to  the  obtaining  of  the  protection  of  the 
Act  that  notice  should  be  given,  it  seems  to  follow  that  notice 
k  effective  only  as  to  those  who  actually  or  constructively 
receive  it." 

The  section  specifically  states  that  persons  "  delivering  the 
parcel  ...  at  such  office  shall  be  bound  by  such  notice."  The 
Act  nowhere  says  that  those  who  do  not  deliver  there  are  also 
to  be  bound.  The  section,  too,  which  requires  repayment  of  the 
increased  charge  in  case  of  loss,  assumes  that  the  parcel  was  de- 
livered at  an  office,  and  only  makes  it  repayable  when  so  delivered. 

The  case  would  be  met  by  delivering  a  special  notice  in  each 
case,  and  so  creating  a  special  contract. 

In  Error,  in  the  Exchequer  Chamber. 

Counsel  for  pltff. :  The  expression  "  without  further  proof  " 
shows  that  some  proof  is  necessary  that  the  notice  is  "  brought 
home." 

Maule,  J. :  The  meaning  of  the  Statute  is,  that  "  when  the 
value  of  the  parcel  has  been  declared,  the  carrier  may  demand 
an  increased  rate,  in  conformity  with  the  notice  affixed  in  his 
office.  The  notice  is  not  a  notice  restricting  the  carrier's  liability, 
but  a  mere  notice  of  tariff.  If  there  is  no  tariff,  there  is  no  right 
to  charge  the  increased  rate." 

Patteson,  J.,  delivering  the  judgment  of  the  Court:  We  are 
all  of  opinion  that  the  ruling  of  the  Lord  Chief  Baron  (which 
is  in  truth  the  judgment  of  the  Court  of  Exchequer  put  in  the 
shape  of  a  bill  of  exception)  is  not  correct,  and  therefore  there 
must  be  a  venire  de  novo. 

The  question  is,  who  is  to  take  the  first  step  ?  the  carrier 
by  giving  notice  ?  or  the  consignor  by  declaring  the  value  of  the 
goods?  We  think  the  consignor;  and  that  in  no  case  can  he 
recover  if  he  has  made  no  declaration. 

86.— Crisp  r.  York,  Newcastle,  &  Berwick  R..  IS.V1, 

I. ..I.  (N.S.)  CM'.  I'JI. 

Loss  by  delay  in  forwarding  cattle. 

Ti'-ket  handed  to  pltff.  containing  conditions,  on  back, 
absolving  company  from  all  liability. 


54  THE   LAW   OF   RAILWAY  AND   CANAL   TRAFFIC. 

Question  left  to  jury  whether  cattle  accepted  by  company  as 
common  carriers  or  under  special  contract. 

The  jury  having  found  company  liable  as  common  carriers— 
Jervis,  C. J.,  Cresswell  and  Williams,  JJ. :  There  was  no  dis- 
pute as  to  facts.  The  judge  should  have  told  the  jury  that 
there  was  a  special  contract.  There  was  no  evidence  that  the 
company  were  common  carriers  of  cattle.  The  company  either 
carried  them  on  a  special  contract,  or  they  offered  so  to  do,  and 
their  offer  was  not  accepted. 

87.— Walker  v.  York  &  North  Midland  R.,  1853,  2  E.  &  B.  750. 

Defts.  refused  to  carry  fish  except  upon  the  terms  of  a  printed 
notice  served  personally  upon  the  fishermen  on  the  beach  at 
Scarborough. 

In  consideration  that  the  rate  was  to  be  reduced  below  the 
maximum  rate  which  the  company  were  entitled  to  charge,  the 
company  claimed  to  be  absolutely  absolved  from  all  liability. 

No  question  arose  as  to  the  obligation  of  the  company  to  carry 
at  the  rate  they  were  entitled  to  charge,  and  the  effect  of  their 
refusal  so  to  do. 

The  fish  having  been  sent  and  charged  at  the  lower  rate, 
the  Court  (Campbell,  C.J.,  Wightman  and  Coleridge,  JJ.)  held, 
a  special  contract  binding  pltff.  had  been  created. 

88.— Carr  v.  L.  &  Y.E.,  1852,  7  Ex.  707. 

Horse  killed  through  the  horse-box  being  violently  shunted 
against  other  trucks. 

The  company  had  published  a  notice  that  they  refused  to  carry 
live  stock  upon  any  terms  other  than  immunity  from  liability 
for  injury,  however  caused. 

The  jury  found  "gross  negligence,"  and  awarded  damages 
£87. 

For  the  pltff, :  The  notice  is  void  as  containing  terms  in- 
consistent with  a  carrier's  duty. 

Parke,  B. :  According  to  the  old  cases,  carriers  were  held 
liable  for  gross  negligence,  unless  they  had  stipulated  to  the 
contrary  in  precise  terms.  The  Carriers  Act  has  put  an  end 
to  exemption  from  liability  by  the  simple  publication  of  notice. 
If  pltff.  thinks  the  charges  are  excessive,  he  must  tender  a 
reasonable  sum,  and  sue  the  company  for  refusal  to  carry.  The 
construction  of  railways  has  introduced  new  methods;  sheep, 
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cattle,  and  even  horses  are  now  carried  by  railway.  It  is  reason- 
able to  make  contracts  with  regard  to  the  new  state  of  things, 
and  to  seek  protection  against  new  risks  and  dangers.  "That 
is  not  a  matter  for  our  interference,  but  it  must  be  left  to  the 
Legislature,  who  may,  if  they  please,  put  a  stop  to  this  mode 
which  the  carriers  have  adopted  of  limiting  their  liability." 

The  note  to  the  case  says :  "  (See  Morville,  89.)  The  superior 
courts,  therefore,  appear  to  be  almost  unanimous  upon  this 
question." 

89.— Morville  v.  G.N.R.,  1852,  21  L.J.Q.B.  319. 

Similar  case  to  preceding,  but  injury  was  in  shunting  of  train, 
and  negligence  not  found. 

For  pltff. :  This  is  really  a  notice  within  section  4,  not  the 
special  contract  contemplated  under  section  6. 

Coleridge  and  Erie,  JJ. :  A  contract,  whether  signed  or  not. 
M  auing  of  section  4  is,  consignor  not  bound  by  the  terms  of 
any  public  notice.  But  if  the  clerk  mentions  the  terms,  and  the 
pltff.  then  sends  his  traffic,  there  is  good  evidence  of  an  agree- 
ment between  the  parties. 

90.— Hearn  v.  L.  &  S.W.R.,  1855,  10  Ex.  793. 

Passenger's  luggage  containing  "title  deeds,  etc.,"  mislaid 
from  the  3rd  of  June  to  the  22nd  of  September. 

Claim  for  expenses,  loss  of  time,  etc.,  incurred  in  conse- 
quence. 

Defence:  Value  over  £10  not  declared.  Defts.  not  liable 
for  loss. 

For  pltff. :  The  claim  is  not  for  loss  of  goods,  but  for  loss 
arising  to  himself  through  "  neglect  to  deliver  within  a  reason- 
able time."  Not  covered  by  exemption  of  Carriers  Act ;  not 
within  words  or  scope  of  section  1. 

For  defte. :  Temporary  loss  is  within  the  Statute,  even  if 
occasioned  by  gross  negligence.  If  goods  ate  lost,  the  carrier 
is  exempt  from  responsibility.  Responsibility  cannot  be  created 
by  the  mere  fact  of  the  goods  being  found  again. 

1  irke,  B.,  delivered  the  judgment  of  the  Conn 

Section  1  clearly  relates  to  loss  or  injury  to  the  article. 

The  preamble  uses  the  word  "loss"  in  a  -liflerent  sense, 
the  "losses"  accruing  to  carriers  through  their  li.il»ility  to  make 
good  loss  or  injury.     While  the  preamble  does  not  explain  the 
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word  "  loss,"  yet  it  shows  the  reason  of  the  law,  which  does  not 
touch  this  case. 

We  think  the  true  construction  is  that  the  carrier  is  only 

exempt  for  absolute  loss. 

91.— Pianciani  v.  L.  &  S.W.R.,  1856,  18  C.B.  226. 

Leave  given  to  amend  one  of  two  demurrers. 

Cresswell,  J.  :  There  can  be  no  judgment  at  all  when  the  case 
stands  over  for  amendments.  (Although,  therefore,  one  plea  was 
held  to  be  good,  it  is  not  stated  on  what  grounds  it  was  so  held, 
and  the  case  can  be  of  little  value  as  authority.  However,  it 
clearly  rejects  the  contention  that  a  contract  for  conveyance  by 
land  and  sea  is  an  indivisible  contract,  and  approves  the  argument 
of  the  railway  company,  that  the  land  portion  of  the  journey 
is  subject  to  the  provisions  of  the  Carriers  Act.) 
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92.— Hinton  v.  Dibbin,  1842,  2  Q.B.  646. 

Bale  of  silk  lost.     Not  declared. 

Eeplication :  Allegation  of  "  gross  and  culpable  negligence." 

For  pltff. :  The  exemption  of  the  Statute  does  not  cover 
"  misfeasance." 

For  deft. :  Section  8  excepts  felony.  If  misfeasance  intended 
to  be  exempted,  Act  would  have  said  so. 

Denman,  C.  J. :  Under  the  old  notices  the  carrier  was  still 
held  responsible  for  "  gross  negligence,"  but  this  is  a  very  in- 
definite expression.  There  must  always  be  some  negligence,  else 
goods  would  not  be  lost.  When  gross  negligence  is  attributed, 
it  generally  means  some  positive  act  of  misfeasance.  The  Act 
seems  intended  to  remove  these  doubts  and  difficulties. 

Deft,  not  liable. 

93.— Behrens  v.  G.N.R.,  1861,  30  L.J.Ex.  153. 

Company  send  van,  and  give  receipt  for  picture.  "  Declared 
over  the  value  of  £110."  Ordinary  rate  of  carriage  paid;  no 
insurance  paid  or  demanded.  On  damage  arising,  railway  company 
deny  liability,  on  ground  that  15  per  cent,  insurance  was  not 
paid. 


CARRIERS   ACT. — VALUABLES.  'n 

For  pltff. :  The  charge  to  be  paid  is  that  demanded,  not  that 
exhibited.  See  Baxendale  v.  Hart,  21  L.J.Ex.  123. 

For  defts. :  The  publication  of  notice  is  equivalent  to  the 
demand  for  payment.  Mere  declaration  of  value  does  not  imply 
desire  or  intention  to  pay  insurance. 

B  ram  well,  B. :  The  correct  view  is  that  the  main  grievance 
being  ignorance,  the  main  remedy  is  declaration.  The  intention 
of  the  Act  is  satisfied  by  the  first  part  of  section  1  alone. 
\\  <>rds  as  to  payment  of  insurance  "are  needless,  because  con- 
ditional." Section  2  authorizes  demand,  subject  to  notification. 
Then  a  right  to  demand  follows.  Consignor  cannot  say  he  will 
not  pay.  A  notice  once  affixed  induces  right  to  payment. 

Channell,  B. :  Affixing  notice  is  not  demand. 

Wilde,  B. :  It  relieves  carrier  from  responsibility  if  he  makes 
demand  for  insurance  and  consignor  will  not  pay.  The  conclud- 
ing part  of  section  1  must  be  read  with  section  2. 

On  appeal :  For  pltff. :  The  concluding  clause  of  section  1 
must  be  read  as  though  it  were  the  concluding  clause  of  section  2. 

Wightman,  Williams,  Willes,  Byles,  Keating,  Blackburn,  JJ. : 
The  members  of  the  Court  who  previously  differed  in  opinion 
now  agree.  When  notice  is  put  up,  and  a  declaration  of  value 
is  made,  the  carrier  can  require  an  increased  rate  of  charge. 
There  is  nothing  to  protect  him  if  he  accepts  goods  without 
demanding  his  charge.  He  is  not  bound  to  accept  goods  ;  if  he 
does  he  is  not  protected  by  the  Act. 

95.— Brunt  v.  M.K.,  1864,  2  H.  &  C.  889. 

is  tic   silk   web   consists    per   yard :    1  ounce  silk  at   Is.  ; 
li  ounces  india-rubber  at  Qd. ;  }  ounce  cotton  at  4Jd. 

Question  whether  this  was  "silk  wrought  up  with  other 
materials  "  reserved  for  the  opinion  of  the  Court  of  Exchequer, 
who  held  that  it  was,  but  protested  against  a  matter  being 
brought  to  them  for  decision  which  was  purely  and  entirely  a 
question  of  fact  for  a  jury. 

96.— Treadwin  v.  O.E.R.,  1868,  L.R.  3  C.P.  308. 

Lace  vestment,  exceeding  £10  in  value,  lost  in  transit  to 
exhibition. 

Pltff.  held  entitled  to  value  of  frame  and  case,  £1  100. 
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97.— Baxendale  v.  G.E.R.,  1869,  L.K.  4  Q.B.  244. 

Case  of  pictures  value  £84.  Delivered  to  G.E.R.  at  Rotterdam 
for  conveyance  via  Harwich  to  London,  lost  between  Harwich 
and  London. 

No  declaration  of  value.  No  "notice  "  in  office  at  Rotterdam. 
Bill  of  lading,  in  addition  to  ordinary  marine  risks,  excepts  "  also 
railway  accidents,"  also  liability  for  "  breakage." 

The  greater  part  of  the  report  is  occupied  with  the  technical 
correctness  of  the  pleadings  as  affected  by  the  incorporation  of  a 
contract  for  land  carriage  in  a  bill  of  lading. 

The  technical  sufficiency,  or  otherwise,  of  the  declarations  and 
pleas  is  immaterial  to  the  understanding  of  the  legal  points 
raised  under  the  Carriers  Act. 

Points  raised  against  the  railway  company  were — 

The  special  contract  contained  in  bill  of  lading  is  valid ; 
complete  in  itself;  excludes  all  terms  not  mentioned  in  it  and 
(inter  alia)  the  protection  afforded  to  carriers  by  section  1  of  the 
Carriers  Act. 

The  contentions  of  the  railway  company  were — 

Contract  not  valid ;  not  signed,  as  required  by  section  7  ;  in 
addition  to,  not  exclusive  of,  carrier's  protection  re  valuables. 

Kelly,  C.B.  (with  concurrence  of  Channell,  Pigott,  Cleasby, 
BB.,  Byles,  Keating,  Montague  Smith,  JJ.) :  A  contract  (under 
section  7)  requires  signature  only  when  the  railway  company  are 
seeking  exemption  from  liability.  In  such  a  case  the  party  is 
not  bound  without  signature.  A  contract  (under  section  6)  which 
would  be  inconsistent  with  the  Carriers  Act,  is  the  class  of  con- 
tract made  valid  by  the  section.  The  chief  objection  is  a  question 
of  fact,  namely,  that  the  contract,  by  its  form,  shows  that  the 
company  were  not  contracting  as  common  carriers.  This  is  not 
so ;  the  meaning  is,  "  although  you  are  common  carriers,  we  will 
exempt  you  from  loss  arising  from  accident."  These  exemptions 
hold  good,  and  to  these  is  superadded  the  effect  of  section  1. 

The  true  effect  of  the  contract  is :  the  company  contract  as 
common  carriers,  subject  to  carriers'  liabilities  not  exempted  by 
contract ;  they  are  entitled  to  the  protection  conferred  by  Statute. 

98.— Bradbury  &  Co.  v.  Button,  1871,  19  W.R.  800. 
Pltffs.  silk  manufacturers  at  Macclesfield. 
Deft.'s  agent  knew  nature  of  pltffs.'  business ;  goods  habitually 
forwarded  without  declaration  or  insurance. 
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Claim  £62  17s.  I0d  for  silk  lost. 

Deft.'s  carter  called,  waited  while  silk  was  packed  in  two 
parcels  in  his  presence.  Was  informed  value  "about  £100." 
Names  and  addresses  entered  in  carman's  delivery  book,  in  which 
carman  inserted  the  word  "  silk." 

Kelly,  C.B.,  Channell,  B. :  The  nature  of  the  goods  was 
declared,  but,  the  deft,  says,  not  their  value.  The  value  was 
declared  sufficiently  for  the  purposes  of  the  Act.  Deft,  could 
have  demanded  insurance  on  £100,  or  required  more  explicit 
declaration. 

On  appeal :  Judgment  unanimously  affirmed,  without  calling 
on  pltfiV  counsel,  by  Cockburn,  C.J.,  Blackburn,  Keating,  Grove, 
Denman,  Archibald,  JJ. 

99.— Morritt  v.  N.E.R.,  1876,  1  Q.B.D.  302. 

Pictures  value  £75  accepted  as  passenger's  luggage,  and 
labelled  York  to  Darlington.  No  declaration  of  value.  Pictures 
carried  on  to  Durham,  and  in  course  of  conveyance  beyond 
Darlington,  damaged. 

Claim  made  on  the  technical  ground  that  the  duty  of  carriers 
ceased  at  Darlington ;  from  that  point  the  company  were  not 
carriers,  but  bailees. 

For  the  pltff. :  Misdelivery  is  not  "loss  or  injury/'  Loss 
or  injury  must  arise  on  the  stipulated  journey.  Defts.  are  liable 
as  gratuitous  bailees. 

For  the  defts. :  The  Act  is  meant  to  cover  all  cases  of 
negligence.  So  far  as  luggage  is  concerned,  putting  out  at  wrong 
stations  is  the  most  frequent  cause  of  loss.  The  company  do  not 
change  their  character  as  "  carriers "  by  carrying  too  far ;  they 
are  intending  to  act  as  "  carriers,"  and  are  so. 

Blackburn,  .1. :  If  the  company  are  sued  in  their  capacity  of 
bailees,  negligence  must  be  proved ;  bailees  are  liable  only  for 
want  of  ordinary  care.  Tin-  i'art  that  fragile  things  are  broken 
does  not  prove  negligence.  This  claim  is  founded  on  the  neglect 
of  a  carrier's  duty.  Section  1  exempts  the  carrier  in  respect  of 
certain  articles ;  section  8  exempts  from  exemption  the  felonious 
acts  of  the  carrier's  servants.  The  reasonable  assumption  is  tint 
everything  other  than  t.  i  tended  to  be  exempted. 

On   appeal,   James,    I...I.:     I  h<-    injury   happened   while   the 
e  was  in  possession  of  the  defts.  as  carriers.    T 1 .  •  •  Lot  *ppl 

Other  members  of  Court  to  the  same  effect. 
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101.— Blankensee  v.  I.  &  N.W.R,  1882,  45  L.T.  (N.S.)  761. 
Invoice  value  of  parcel,  £11  14s. ;    15  per  cent,  discount  if 
paid  within  month,  reduced  net  price  to  £9  19s. 
Held,  gross  value  to  be  taken. 


FELONY. 

102.—  Boyce  v.  Chapman,  1835,  2  Bing.  N.O.  222. 

Undeclared  valuables  (bank  notes)  lost. 

Felony  of  deft.'s  porter  alleged,  and  found  as  a  fact  by  the 
jury,  upon  a  mere  scintilla  of  evidence. 

But  the  Court  refused  a  new  trial  because  the  deft,  might 
have  called  the  porter  and  have  allowed  him  to  explain  his  pos- 
session of  one  of  the  missing  notes. 

(N.B. — Loss  in  August,  1834 ;  notes  in  porter's  hands,  June, 
1835.) 

103.— Machu  v.  L.  &  S.W.R.,  1848,  2  Ex.  415. 

Claim  for  bale  of  silk,  £150. 

Delivered  to  L.  &  S.W.B.  at  Andover  for  delivery  to  plaintiff 
at  Bunhill  Eow.  Value  not  declared. 

London  delivery  undertaken  by  Chaplin  &  Home,  described 
as  "  agents." 

Bale  stolen  by  servant  of  Chaplin  &  Home. 

Pollock,  C.B. :  Argument  is  this :  "  Chaplin  &  Home  have 
contracted  with  the  railway  company  to  perform  London  cartage. 
Chaplin  &  Home  are  not  servants  of  the  company ;  still  less  is 
their  servant  a  *  servant  of  the  company.'  The  company,  there- 
fore, are  not  liable  under  section  8  of  the  Carriers  Act." 

The  company  have  undertaken  to  carry  to  Bunhill  Kow  ; 
everything  done  with  respect  to  the  carriage  of  goods  must  be 
considered  as  done  by  the  servants  of  the  company.  They  can- 
not take  themselves  out  of  the  Act  by  the  substitution  of  such 
words  as  "  agent  "  or  "  sub-contractor." 

Platt  and  Kolfe,  BB.  :  "  Any  person  employed  by  a  carrier 
to  perform  the  contract  into  which  he  enters,  is  a  servant  in  the 
employ  of  the  carrier,  within  the  true  meaning  of  the  Statute." 
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104.— Butt  K  G.W.R.,  1851,  11  C.B.  141. 

The  arguments  in  this  case  turned  mainly  upon  the  question 
whether  a  certain  "  new  assignment "  was  good  or  bad  according 
to  the  then  existing  rules  of  pleading. 

"  Valuables "  having  been  forwarded  without  a  declaration 
of  value,  and  stolen  by  the  company's  servants,  pltff.'s  counsel 
contended  that  section  8  of  the  Statute  applied  to  the  case  of 
goods  sent  under  special  contract,  that  the  company  were  liable 
for  gross  negligence,  and  that  the  fact  of  the  felony  was  ipso  facto 
proof  of  it. 

The  Court  gave  no  decision  other  than  that  implied  by  leave 
to  amend  the  assignment,  but  by  scattered  observations,  and  by 
the  fact  that  they  held  amendment  necessary,  it  seems  clear  that 
they  acted  upon  the  assumption  that  section  8  would  have  no 
application  to  a  special  contract. 

In  that  case  pltff.  would  be  thrown  back  upon  his  contract, 
and  it  was  arranged  that,  as  to  that,  he  should  plead  "a  loss  by 
felony,  and  that  such  felony  arose  through  the  gross  negligence 
of  the  defts." 

Whereupon  the  headnote  says  (correctly,  perhaps,  but  con- 
fusedly, as  regards  the  form  of  pleading  stated),  "  a  replication 
of  felony  by  the  company's  servants  only,  without  alleging 
gross  negligence  in  the  company,  would  have  been  bad.'*  That 
gets  construed  by  text-writers  into  a  general  rule  of  law  that  a 
plea  of  felony  must  always  allege  "  gross  negligence."  This  error 
was  pointed  out  and  corrected  by  the  Court  in  the  next  case. 

104A.— Rimell  v.  G.W.R.,  1856,  18  C.B.  575. 

In  this  case  (also  of  undeclared  valuables)  there  was  no 
evidence  at  all  as  to  how  the  parcel  was  lost,  and  no  ground 
of  suspicion  against  any  one  of  the  company's  servants  was 
alleged.  The  County  Court  judge  refused  to  non-suit,  an<i 
upon  his  leaving  it  to  the  jury,  they  gave  their  verdict  that 
the  parcel  was  lost  through  the  felony  of  the  company's  servants. 

After  some  strong  observations  upon  the  frequent  habit  of 
juries  of  ignoring  the  evidence  in  cases  against  railways, 
Jervis,  C.J.,  says  the  decision  in  the  case  of  Butt,  104,  has  been 
misconceived.  When  the  case  comes  under  the  Statute,  "  felony  " 
is  a  sufficient  answer,  and  negligence  has  nothing  to  <!<>  with  it. 
Under  the  carrier's  notice,  negligence  is  the  sole  question  ;  felony 
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105.— Metcalfe  v.  L.B.  &  S.C.R.,  1858,  4  C.B.  (KS.)  307. 

Valuables  undeclared. 

A  tin  box  abstracted  from  a  deal  box ;  no  evidence  as  to  how 
loss  occurred. 

Demurrer  :  Felony  alone  is  pleaded  ;  negligence  should  have 
been  alleged. 

Willes,  J. :  The  case  of  Butt,  104,  decides  no  such  thing. 

After  trial  resulting  in  non-suit,  Cockburn,  C.J.,  Willes,  Byles, 
JJ.,  hold  that  the  Court  will  not  assume  felony  from  the  mere 
fact  of  loss. 

[In  this  case,  apparently,  the  company  relied  upon  having 
a  good  defence  under  the  Statute,  and  did  not  set  up  any  case 
of  special  contract] 

106.— Vaughton  v.  L.  &  N.W.R.,  1874,  L.K.  9  Ex.  93. 

Undeclared  valuables  stolen. 

[In  this  case,  as  in  Metcalfe's,  the  company  defend  on  its 
merits,  without  raising  the  point  taken  in  Bimell,  104A.] 

Counsel  for  defts.  rely  on  the  expressions  of  the  Court  in 
the  above  cases  as  to  the  extent  of  evidence  necessary. 

Kelly,  C.B.,  Pigott  and  Amphlett,  BB.,  state  views  necessi- 
tating a  prima  facie  case  somewhat  less  strong  than  their  pre- 
decessors seem  to  have  considered  requisite. 

Facts  much  less  strong  than  would  be  required  to  support 
an  indictment,  or  even  to  justify  a  true  bill,  may  suffice  to  put 
the  company  on  their  defence,  and  to  warrant  the  question  being 
referred  to  the  jury.  If  the  facts  cast  suspicion  upon  one  or 
more  of  the  servants  of  the  company,  and  they  are  not  put  in 
the  witness-box  to  explain  them,  it  cannot  be  maintained  that 
there  is  no  evidence  to  support  the  jury's  verdict. 

107.— Kirkstall  Brewery  Co.  v.  Furness  R.,  1874,  L.K.  9  Q.B.  468. 

Parcel  containing  £35  missing. 

Simultaneously  with  the  loss  of  the  parcel,  the  porter  whose 
duty  it  was  to  receive  it  absconded. 

There  seems  to  have  been  no  question  but  that  the  facts, 
if  proved,  would  have  raised  a  sufficient  primd  facie  case  to 
require  rebuttal  on  the  part  of  the  defts. 

The  only  point  in  the  report  is  that  the  pltffs.  sought  to  prove 
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them  by  the  evidence  of  a  police  constable,  to  whom  the  station- 
ma>t'-r  stated  them. 

The  Court  refused  to  grant  a  new  trial  on  the  ground  of 
misreception  of  this  evidence. 

108.— Mcdueen  -v.  G.W.E.,  1875,  L.R.,  10  Q.B.  569. 

Pictures  value  £365.  Case  marked,  "  Valuable  pictures,  with 
care."  Contents  not  otherwise  declared  and  not  insured.  Loaded 
in  railway  waggon  and  placed  in  siding  from  1  p.m.  to  8  p.m. 
Siding  half-mile  in  length,  and  easy  of  access  to  the  general 
public. 

Defts.  called  no  witnesses. 

Cockburn,  C.J.,  on  authority  of  Vaughton,  106,  directed 
jury  that  if  facts  were  more  consistent  with  guilt  of  defts.' 
servants  than  of  any  other  person,  that  was  sufficient  to  call 
upon  the  defts.  for  an  answer,  which  not  having  been  given, 
the  inference  might  well  be  that  a  felony  had  been  committed 
by  one  of  their  servants. 

Verdict  for  plaintiff,  £365. 

On  rule  to  enter  non-suit,  Cockburn,  C.  J. :  "  The  language 
of  the  judgment  in  Vaughton,  106,  when  we  apply  it  to  the 
particular  facts  of  that  case,  must  be  understood  in  a  much  more 
limited  sense  than  that  which  it  would  at  first  appear  to  have." 

As  a  general  proposition,  the  words  of  that  judgment  are  not 
maintainable.  Some  prinia  facie  case  must  first  be  made  out ; 

hen,  the  party  might  displace  it  by  calling  a  particular  witness 
or  producing  particular  evidence,  and  omits  to  do  so,  that  affords 
a  matter  of  inference  for  the  jury,  but  not  a  matter  of  legal 
presumption. 

Mellor,  J. :  The  onus  of  proof  lies  on  the  pltff.  to  the 
extent  of  making  out  a  i»  >'ie  case. 

in.  .1.:  "Otherwise  the  moment  goods  were  delivered  to 
the  company's  servants  to  be  carried  by  them  they  would  have 
greater  facility  of  access  to  them  than  the  public ;  therefore  we 
shoul'i.  in  fact,  hold  in  every  case  where  goods  are  delivered  to 
be  carried,  because  the  servants  had  greater  facility  of  access, 
h  the  public  had  access  as  well,  that  would  be  evidence 
to  go  to  a  jury  that  a  felony  had  been  committed  by  the  servants 
of  the  company,  and  not  by  the  public  ;  and  in  every  case  there 
would  be  a  verdict  against  the  company." 
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110.— Turner  v.  G.W.R.,  1876,  34  L.T.  (N.S.)  22. 

Facts  practically  identical  with  the  preceding  case,  except 
that  the  public  had  not  so  easy  an  access  to  the  truck,  from  which 
a  bale  of  silk  was  stolen. 

Grove  and  Archibald,  JJ.,  quote  and  follow  the  judgments  as 
there  given. 

111.— Way  v.  G.E.E..,  1876,  1  Q.B.D.  692. 

Pictures  value  £1000  undeclared.  The  pictures  being  loaded 
in  a  van  ready  for  cartage  across  London,  a  man  giving  the  name 
of  a  carman  in  the  cartage  agent's  employ  obtained  the  document 
which  would  enable  him  to  pass  the  gates  of  the  goods  yard,  and 
drove  off  with  the  van. 

Counsel  for  pltff.  :  The  case  is  similar  to  that  of  Machu,  103, 
The  company  entrust  the  pictures  to  the  thief,  and  if  they  do  so 
they  cannot  be  heard  to  say  he  is  not  their  servant. 

Blackburn,  J. :  "  It  is  impossible  to  say  that  the  defts, 
have  so  acted  as  to  represent  that  the  thief  was  their  servant,  so 
as  to  estop  them  from  denying  it.  This  is  a  highly  artificial 
attempt  to  make  out  a  case  of  constructive  liability." 

Quain,  J. :  "  You  cannot  turn  a  person,  who,  by  false  repre- 
sentations that  he  is  the  servant  of  the  defts/  agent,  has  got  from 
them  possession  of  goods,  into  the  defts.'  servant  for  the  purpose 
of  the  Carriers  Act," 

112.— Stephens  v.  L.  &  S.W.R.,  1886,  18  Q.B.D.  121. 

Silk  undeclared,  accepted  at  the  "  Four  Swans  "  receiving 
office.  Taken  by  defts/  vans  to  Nine  Elms. 

A  son  of  the  proprietor,  by  means  of  a  forged  order,  obtained 
the  bale  of  silk  and  disposed  of  it. 

The  "  Four  Swans  "  was  a  receiving  office  for  more  than  one 
company,  and  it  was  contended  that  the  proprietor  carrying  on  a 
separate  business  could  not  be  treated  as  the  servant  of  any  one 
company  in  particular.  Further,  that  once  the  goods  were 
delivered  at  Nine  Elms,  the  receiving  agent's  service  was  ended, 
and  that  quoad  that  consignment  he  was  no  longer  in  the 
service  of  the  railway  company. 

Esher,  M.E. :  Any  difficulty  arising  from  a  doubt  as  to  which 
company  an  agent  is  serving  is  concluded  when  he  destines  them 
to  go  by  one  of  the  railways. 
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In  argument  (see  p.  127)  :  "  It  can  hardly  be  said,  if  a  porter, 
after  his  day's  work  is  done  and  he  goes  home  at  night,  having 
previously  learned  where  valuable  goods  are  deposited,  returns  to 
the  station  and  steals  them,  he  would  not  be  a  servant  within  the 
meaning  of  the  Act  of  Parliament.  That  is  a  contention  that 
cannot  possibly  be  maintained." 

113.— Shaw  -v.  G.W.R.  (1894),  1  Q.B.  373. 

Portmanteau  containing  £250  in  cash  and  jewellery  handed, 
undeclared,  to  the  G.W.R.  for  conveyance,  Wooburn  Green  to 
Bishop's  Stortford.     Cash  and  jewellery  stolen  by  defts.'  carman 
en  Paddington  and  Liverpool  Street. 

Consignment  note  signed  on  behalf  of  pltff.  contained  this 
condition : — 

"  The  G.W.R.  give  public  notice  that  they  hold  themselves 
entirely  relieved  from  loss  of  or  damage  done  to  all  goods,  matters, 
or  things  described  in  the  Act  of  Wm.  IV.  c.  68,  unless  the 
particular  articles  be  declared,  aud  an  assurance  over  and  above 
the  carriage  be  paid  as  compensation  for  the  risk  incurred." 

The  special  case  for  the  opinion  of  the  Divisional  Court 
further  stated  that  had  the  value  been  declared  the  defts.  would 
not  have  received  it  until  the  sum  claimed  for  assurance  had  been 
duly  paid. 

Counsel  for  defts. :  Section  7  of  the  1854  Act  does  not  apply 
to  "  valuables,"  hence  a  special  contract  need  not  be  found  to 
be  reasonable.  It  is  reasonable. 

Lawrance  and  Wright,  JJ.  :  If  this  case  is  to  be  dt-alt  with 
under  section  7,  Peek's  case  requires  us  to  decide  whether 
the  contract  is  reasonable  or  not.  Ashenden's  case  binds  us  to 
hold  a  contract  unreasonable,  which  exonerates  from  all  negli- 
gence with  no  equivalent  or  alternative.  Accordingly  the  pro- 
visions of  section  7  are  adverse  to  the  defts. ;  but  section  7,  by  the 
last  proviso,  leaves  the  case  of  "  valuables  "  under  ih<-  j.r..\  isions 
of  the  Carriers  Act.  In  this  Act  section  6  authorizes  a  special 
contract,  and  by  section  8  a  carrier  is  made  liable  for  his  servant's 
felony.  We  are  bound  by  Baxendale,  97,  l<>  hold  that  the  carrier 
must  surrender  the  protection  of  section  1  in  order  to  obtain 
protection  of  section  &  The  fact  of  a  "special  emm  ii.-t 

available  as  defence  in  this  case  under  either  Act.     If  it  were,  we 

iM  not  hold  that  a  special  contract  might  exempt  from  liability 
:  these  considerations  do  not  dispose  of  the  case. 

\o|  .   III.  K 
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Section  7  applies  only  to  cases  of  default  or  negligence  ;  therefore 
not  to  "  theft,"  unless  occasioned  by  negligence.  Consequently 
the  provisions  of  section  7  do  not  apply  at  all  in  this  instance. 

Therefore,  subject  to  the  provisions  of  section  8  as  to  theft  of 
"valuables,"  the  company  may  contract  themselves  against 
liability.  Section  8  cannot  be  construed  as  a  general  enactment 
that  common  carriers  are  in  all  cases  to  be  liable  for  theft  by 
their  servants.  The  terms  of  the  section  confine  it  to  the  case  of 
the  valuables  specified  in  the  Act. 

We  are  of  opinion,  therefore,  that  there  must  be  judgment  for 
the  defts. 


SECTION   7.— CONDITIONS. 

120.— Wise  v.  G.W.R.,  1856,  1  H.  &  N.  63. 

Horse  sent  Newbury  to  Windsor.  Sender  omitted  to  advise 
consignee.  Horse  shunted  into  an  exposed  siding  for  twenty- 
four  hours. 

The  special  contract  was  in  these  terms :  "  Mr.  Wise  paid  for 
one  horse  12s.  6d. ;  9.45  train  Newbury  to  Windsor.  Notice  : 
The  directors  will  not  be  answerable  for  damage  done  to  any 
horses  conveyed  by  this  railway.  I  agree  to  abide  by  the  above 
notice.  W.  S.  Johnson." 

Counsel  for  defts. :  Contract  reasonable.  Injury  arose  through 
negligence  of  sender. 

Counsel  for  pltff. :  Duty  to  deliver  (see  Hyde,  5  T.R.  389). 
If  not,  company  are  liable  for  their  negligence  as  bailees. 

Pollock,  C.B. :  Sender  was  real  cause  of  mischief.  Company 
to  a  certain  extent  blamable,  but  covered  by  special  contract. 

Bramwell,  B.  (at  p.  66) :  "  It  can  never  be  contended  that 
people  may  not  enter  into  any  special  contracts  they  please." 

121.— Pardington  v.  S.W.R.,  1856,  1  H.  &  N.  392. 

Claim  for  damage  to  cattle. 

Bequest  for  two  cattle  trucks.  Salt  van  supplied,  and  the 
lid  becoming  closed,  ten  cattle  were  suffocated  on  the  journey. 

The  special  contract  was  in  the  form  of  a  signature  to  the 
notice  that  the  "company  is  to  be  held  free  from  all  risk  and 
responsibility  arising  from  any  cause  whatever." 
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"  The  form  below  is  to  be  filled  up  and  signed  by  the  party 
desiring  to  send  cattle."  "And  unless  this  and  the  following 
rules  be  complied  with  the  cattle  will  not  go  forward." 

Drover  had  pass  to  travel  with  guard. 

Pollock,  C.B. :  "  It  is  quite  reasonable  for  the  company  to 
make  such  stipulations." 

"  The  company  provided  free  passes  for  the  drovers,  to  enable 
thorn  to  go  with  the  cattle  for  the  express  purpose  of  taking  care 
of  them.  The  drover  had  the  means  of  knowing  whether  the 
cattle  could  travel  safely  in  the  carriages  provided  for  them,  and 
he  had  no  right  to  acquiesce  in  what  was  done,  and  then  throw 
the  responsibility  of  failure  upon  the  company." 

Martin,  B. :  Besides,  there  was  a  written  contract  for  these 
cattle,  duly  signed,  as  provided  by  the  Act.  People  who  make 
such  contracts  are  bound  by  them. 

Bramwell  and  Alderson,  BB.,  to  same  effect. 

121A.— Simons  v.  G.W.R.,  1857,  2  C.B.  (N.S.)  620. 

Furniture  sent  London  to  Taunton,  injured.     Damages,  £21. 

Defence:  Condition  on  consignment  note  absolving  from 
liability  for  injury,  however  caused. 

Pltff.  alleged  that  when  asked  to  sign  the  consignment  note 
he  objected  to  do  so  on  the  ground  that,  having  mislaid  his 
spectacles,  he  could  not  read  it.  On  being  assured  that  it  was  a 
mere  formality,  he  did  so. 

Tin*  jury  having  so  found  the  facts,  the  Court,  on  motion  for  a 
affirmed  the  verdict. 

[N.B.— The  report  of  this  case  in  26  L.J.C.P.  25  is  very 
different.  Both  may  be  correct,  but  a  decision  in  favour  of  the 
condition  mentioned  would  have  to  be  very  much  more  explicit 
than  it  appears  to  have  been  to  be  of  binding  authority  under  the 
circumstances  of  the  case.] 

122.— McManus  r.  L.  &  Y.K.,  1858,  27  LJ.Ex.  201 ; 
28  LJ.Ex.  353. 

Httt.'»  horse  injured  owing  to  unsoundness  of  the  waggon 
supplied.  Consignor  was  required  to  si^n  a  ticket  in  \\lnVh  it 
was  stated  that  the  company  will  not  be  responsible  for  any 

ry  or  damage  (however  caused)  occurring  to  live  stock  of  any 
description  travelling  upon  the  railway  or  in  their  vehicles. 
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The  rates  quoted  were  2d.  per  mile  in  open  waggons,  Id.  per 
mile  in  horse-boxes. 

Pltff.  elected  the  lower  rate. 

Counsel  for  pltff. :  The  company  are  bound  to  provide  proper 
vehicles ;  a  contract  not  so  construed  would  be  unreasonable. 

The  Court  of  Exchequer  held  the  contract  to  be  reasonable, 
under  the  authority  of  the  previous  cases. 

On  appeal,  the  Exchequer  Chamber  (Williams,  Crompton, 
Crowder,  and  Willes,  JJ.)  held,  (1)  the  conditions  in  a  contract  of 
conveyance  must  be  reasonable ;  (2)  a  condition  allowing  a 
company  to  supply  a  defective  vehicle  is  unreasonable.  The 
sufficiency  of  a  vehicle  is  a  matter  which  the  company  alone 
have  the  means  of  ascertaining.  It  would  be  not  only  unreason- 
able, but  mischievous,  for  them  to  absolve  themselves  from  the 
performance  of  so  elementary  a  duty. 

Erie,  J.  (dissenting) :  By  common  law  a  carrier  has  always 
had  the  right  to  limit  his  liability.  By  degrees  the  Courts 
refused  to  allow  exoneration  from  "  gross  negligence."  Then, 
all  negligence  became  "  gross."  The  tendency  was  further  in- 
creased by  the  judgment  of  Burrough,  J.,  lamenting  that  the 
doctrine  of  negligence  had  ever  been  introduced  into  Westminster 
Hall.  The  Carriers  Act  was  passed,  and  with  the  decisions  given 
under  it  the  law  in  1854  had  become  that  a  carrier  had  some 
power  of  imposing  conditions  by  "  special  acceptance,  without  the 
assent  of  the  customer  to  the  conditions,"  and  "  he  had,  besides,  the 
same  capacity  to  make  any  lawful  contracts  as  other  subjects 
possess."  The  view  of  the  Statute  put  forward  by  the  defts.  is  that 
inasmuch  as  some  decisions  upon  the  doctrine  of  "general 
acceptance  "  appeared  to  clash  with  the  duty  of  a  carrier  to  carry, 
the  Legislature  interposed,  admitted  the  right  to  qualify  the 
contract  of  carriage  by  conditions,  but  required  that  the  conditions 
should  be  reasonable.  The  Statute  then  required  that  any  special 
contract  entered  into  should  be  signed,  and  thus  preserved  the 
carriers'  common  law  liability  with  that  freedom  of  contract 
which  is  of  vital  essence  to  trade.  Such  a  construction  "  gives 
full  effect  to  every  word  in  its  ordinary  meaning ;  it  accords  with 
the  context,  and  makes  the  policy  of  the  Legislature  intelligible." 

The  pltff.'s  construction,  on  the  other  hand,  "  makes  the 
greater  part  of  the  words  of  no  effect ;  it  violently  transposes  the 
context,  and  makes  the  legislation  iniquitous." 

The  views  of  Jervis,  C.J.,  upon  monopoly  afford  no  answer. 
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It  is  absurd  to  take  the  opinion  of  a  judge  as  to  whether 
*2d.  per  mile  is  sufficient;  it  is  a  matter  he  knows  nothing  at 
all  about. 

123.— Peek  v.  N.S.R.,  10  H.L.  473. 

Damage  to  marble. 

Held,  by  the  House  of  Lords,  that  the  special  contract  of 
section  7  must  be  found  to  be  reasonable. 

Full  particulars  of  this  case  are  given  in  the  text. 

124.— Beal  r.  S.D.R.,  1860,  29  L.J.Ex.  441. 

Sprats,  Torre  to  Paddington,  by  train  due  to  arrive  at  4.45 
a.m.  Arrival  at  9.45  a.m.  occasioned  loss  of  2s.  per  basket. 

Notice  by  railway  company:  Fish  will  only  be  conveyed  by 
special  agreement.  The  agreement  stated  that  the  fish  was 
conveyed  on  the  conditions  declared  by  the  company.  One 
condition  was  that  the  company  were  "not  responsible,  under  any 
circumstances,  for  loss  of  market  or  other  loss  or  injury  arising 
from  delay  or  detention  of  trains,  exposure  to  weather,  stowage, 
or  from  any  cause  whatever  other  than  gross  neglect  or  fraud. 
And  also  that  the  consignor  shall  sign  an  admission  that  the 
conditions,  etc.,  constitute  a  special  contract." 

For  pltff. :  Such  a  condition  is  unreasonable  ;  "  gross  neglect 
or  fraud"  is  misfeasance,  and  different  from  the  "default"  of 
section  7  ;  the  impossibility  of  proof  makes  the  condition  equiva- 
lent to  total  repudiation.  As  common  carriers  they  are  bound  to 
•  !•  liver  in  a  reasonable  time. 

For  defts. :  Proof  is  not  impossible.  Johnson,  40,  decides  :  A 
special  contract  excludes  ordinary  liability. 

lock,  C.B. :  Apart  from  authority,  I  should  hold  that  the 
clause  as  to  reasonable  conditions  has  no  bearing  on  the  clause 
relating  to  contracts.  The  fact  that  the  party  signs  it  proves, 
quoad  him,  that  the  contract  is  reasonable.  Difficulty  of  proof 
does  not  affect  reasonableness  of  contract.  Impossibility  of 
proof  might.  The  conditions  of  the  contract  are  not  unreason- 
able, seeing  that  the  company  are  not  bound  to  carry  fish  at  all. 

Bramwell,  B. :  We  are  b<>un<l  l»y  McManus,  122,  to  consider 
if  the  contract  is  reasonable.  We  are  bound  also  to  find  that 
"reasonableness"  is  a  fact  which  is  subject  to  appeal.  I  do 
not  know  what  criterion  to  apply.  "  It  seems  to  me  that  it  is 
the  most  reasonable  stipulation  in  the  world."  The  company 
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may  well  say  "  the  risk  is^too  great ;  we  would  rather  not  carry 
at  all  than  incur  it." 

Chanriell,  B. :  McManus,  122,  covers  three  points.  (1)  Con- 
tract must  be  reasonable ;  (2)  reasonableness  is  open  to  appeal ; 
(3)  total  exemption  from  liability  is  unreasonable. 

The  company  say  they  are  not  common  carriers  of  perish- 
ables. Under  these  circumstances  the  conditions  are  reasonable. 

Martin,  B. :  I  can  only  repeat  my  opinion — the  terms  are 
altogether  unreasonable. 

125.— Lewis  v.  G.W.R.,  1860,  29  L.J.Ex.  425. 

Pltff.,  on  delivering  furniture,  signed  a  delivery  note,  which, 
on  back  and  at  foot,  had  certain  conditions  printed.  Under  these 
the  company  repudiated  all  liability  for  loss,  unless  the  goods 
were  truly  and  correctly  declared,  and  the  claim  should  be  made 
within  seven  days  of  delivery. 

The  goods  were  warehoused  at  the  station  for  four  days. 
Wearing  apparel  was  abstracted  from  some  bags  and  old  sacks 
substituted.  Loss  not  discovered  for  three  days;  the  claim, 
according  to  condition,  was  one  day  late. 

Defts.  contended  also :  Wearing  apparel  is  not  furniture, 
and  was  untruly  so  described. 

[N.B. — The  charge  would  probably  be  much  less.] 

Both  conditions  held  to  be  reasonable  by  judge  of  first  instance. 
On  appeal :  Pollock,  C.B.,  Channell,  B.,  Bramwell,  B. 

Is  decision  of  judge  at  trial  as  to  fact  of  *'  reasonableness  " 
final? 

Bramwell,  B. :  It  is  to  be  adjudged  by  the  judge  at  the  trial 
on  all  the  circumstances.  It  is  difficult  to  give  any  legal  test. 
It  is  a  mixed  question  of  law  and  fact. 

Pollock,  C.B. :  It  was  never  intended  that  the  decision  of 
the  judge  at  nisi  prius  should  be  final ;  else  the  greatest  incon- 
venience would  arise.  Conditions  held  reasonable  by  one  judge 
would  be  considered  unreasonable  by  another. 

This  point  remained  undecided,  since  the  Court  were  unani- 
mous in  agreeing  with  the  Court  below  that  the  conditions  of  the 
contract  were  just  and  reasonable. 

126.— Lloyd  v.  W.  &  L.R.,  1862,  15  Ir.  C.L.  Kep.  37. 

Claim  for  delay  and  consequent  injury  to  seventeen  horses, 
£300. 
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Ticket  shows :  A — Low  rate.     B — 20  per  cent,  extra. 

"  A  "  frees  from  all  liability.  Under  "  B  "  no  claim  will  be 
entertained  "  unless  the  injury  is  stated  and  pointed  out  to  the 
company's  agent  at  the  time  of  unloading."  "  The  company  will 
not  be  responsible  for  delivery  ...  for  any  particular  market 
or  race  meeting." 

Lefroy,  C.  J. :  "  To  attempt  to  express  any  opinion,  or  to 
announce  anything  with  respect  to  the  general  law  of  the 
liability  or  responsibility  of  railway  companies,  would  really  be 
more  than  hazardous.  It  would  be  presumptuous  to  affect  to 
announce  the  law  as  to  its  general  effect,  considering  the  state 
of  uncertainty  in  which  it  appears  to  be  in  England.  What  the 
law  is,  or  what  it  might  be  found  to  be  by  the  time  that  this 
case  arrives  at  its  ultimate  destination,  it  would  be  more  than 
hazardous  to  conjecture." 

Held,  that  in  the  absence  of  a  reasonable  alternative  the 
contract  or  condition  was  not  a  just  or  fair  one. 

127.— Allday  v.  G.W.R.,  1864,  13  W.R.  43. 

Cattle  sent  from  Oxford  for  Birmingham  market.  Carried 
on  to  Hockley,  where  there  was  no  one  to  receive  them.  When 
delivered,  much  out  of  condition,  owing  to  want  of  food  and 
water ;  value  depreciated  by  £15. 

Defts.  gave  a  receipt  on  a  form  to  be  signed  by  consignor, 
headed  "Cattle  and  Sheep.  Reduced  Rates.  Received,  etc., 
to  be  sent  to  Bordesley,  on  the  conditions  stated  below,  and  at 
the  special  reduced  charge  below  the  rates  authorized  by  la\\ ." 
The  conditions  exonerated  from  all  injury,  "  however  caused." 

Counsel  for  defts. :  The  over-carriage  and  detention  on  which 
the  claim  is  based  do  not  come  within  the  expression,  " loss  or 
injury,"  of  section  7. 

The  company  were  carrying  at  reduced  rates,  and  the  contract 
is  therefore  reasonable. 

Cockburn,  C.J.,  Crompton,  Mellor,  and  Shee,  JJ. :  Evidence 
shows  injury  to  cattle.  There  was  no  alternative  rate ;  sender 
had  no  option  allowed  him.  Contract,  under  such  circumstances, 
unreasonable. 

128.— Robinson  v.  O.W.R.,  1866,  14  W.R.  206. 

There  are  some  observations  in  this  case  as  to  what  may 
constitute  reasonableness  in  conditions,  but  it  was  decided  on 
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the  fact  found  by  the  jury  that  the  defts.  had  expressly  stipulated 
to  deliver  within  a  certain  time,  and  had  not  done  so. 

129.— Gregory  v.  West  Midland  R.,  1864,  33  L.J.Ex.  155. 

Cow,  placed  in  truck  with  low  rail,  jumped  out  on  journey. 

Conditions  as  to  liability  similar  to  those  of  Pardington,  121, 
with  the  addition  of  a  condition,  "  The  owner  is  required  to  see 
to  the  efficiency  of  the  waggon  before  he  allows  his  stock  to  be 
placed  therein.  .  .  .  Complaint  must  be  made  in  writing  ...  as 
to  all  alleged  defects  .  .  .  before  the  waggon  leaves  the  station." 

Pollock,  C.B.,  Martin,  Bramwell,  Channell,  BB.,  hold  them- 
selves bound  by  the  case  of  McManus,  122,  to  decide  contract 
void  as  unreasonable. 

They  express  strong  disapproval  of  the  principle  of  attempting 
to  take  care  of  people  by  legislative  enactment. 

130.— Hodgman  v.  West  Midland  R.,  1864,  33  L.J.Q.B.  233. 

Kace-horse,  value  £1000,  injured  and  killed. 

The  practice  at  the  Worcester  Station  was  for  grooms  to 
place  horses  in  the  horse-boxes,  and  then  to  take  ticket. 

Pltff.'s  horse  was  being  led  past  a  quantity  of  sharp-edged 
iron  girders,  when  a  porter  suddenly  shouting  out,  startled  the 
horse  near  him,  which  backed  upon  pltff.'s  horse,  which  in.  turn 
backed  upon  the  iron  girders. 

For  pltff. :  Claim  is  not  against  defts.  as  carriers,  but  upon 
their  common  law  liability  for  negligence  in  allowing  their 
premises  to  become  dangerous.  Statutory  provisions  as  to  declara- 
tion of  value  and  the  like  had  not  become  applicable  at  the  time 
of  the  accident.  Had  the  groom  disapproved  of  the  vehicle,  he 
might  have  refused  to  deliver  to  defts.  at  all.  In  passing  by  the 
girders  the  groom  was  following  the  precise  instructions  given  by 
the  defts.'  servants. 

For  defts. :  By  section  2,  the  company  are  bound  to  provide 
facilities  for  the  receipt  of  pltff.'s  horse ;  by  section  7  they  are 
relieved  from  responsibility  beyond  £50.  In  accepting  the  ad- 
vantage of  section  2  the  pltff.  must  submit  to  the  limitation  of 
section  7. 

Mellor,  J. :  The  injury  occurred  during  the  course  of  reception 
by  the  company.  Pltff.'s  duty  was  to  make  a  declaration  of  value 
before  tendering  the  horse  to  the  company. 

Blackburn,  J. :  The  relation  between  the  pltff.  and  the  defts. 
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as  carriers  was  inchoate ;  but  the  Statute  affects  the  transactions 
which  actually  took  place.  Before  the  Statute  the  defts.  might, 
by  notice,  have  limited  their  liability  in  respect  of  animals 
brought  upon  their  premises;  the  effect  of  the  Statute  is  to 
substitute  the  provisions  of  it  for  the  carriers'  notices.  Pltff. 
might  reasonably  adopt  the  course  of  sending  a  letter  stating 
the  value  of  the  horse  and  requiring  to  have  a  horse-box  provided. 
The  company  would  then  have  been  in  a  position  to  take  such 
extra  care  as  the  Statute  contemplated. 

Cockburn,  C.J. :  The  liability  of  the  company  as  carriers  had 
not  arisen.  The  claim  is  in  respect  of  negligence  in  not  maintain- 
ing the  access  to  their  premises  in  a  fit  condition.  Moreover,  no 
proof  was  given  of  any  notice  being  exhibited;  the  company 
probably  trusted  to  their  printed  forms. 

In  the  Exchequer  Chamber  the  opinion  of  the  majority  was 
affirmed  by  Erie,  C.J.,  Pollock,  C.B.,  Channell  and  Pigott,  B.B., 
Byles,  Keating,  and  M.  Smith,  JJ. 

131.— Aldridge  v.  G.W.R.,  1864,  33  L.J.C.P.  161. 

<  laim  for  loss  of  baskets,  "  returned  empties,"  £20. 

No  charge  was  made  for  the  conveyance  of  empties,  but  as 
the  rate  for  their  conveyance  when  full  must  be  taken  to  cover 
this  service,  the  Court  did  not  accept  the  view  that  the  position 
of  the  company  was  that  of  gratuitous  bailees. 

The  conditions  of  the  company  were  inter  alia — 

( 1 )  No  responsibility  for  empties. 

(2)  No  responsibility  beyond  company's  own  lines  of  railway. 
Empties  lost  on  Midland  Railway. 

By  the  Court:  We  cannot  decide  (1)  while  the  decision  of 
the  House  of  Lords  in  Peek,  123,  is  pending.  The  case  is 
governed  by  (2),  which  is  clearly  reasonable. 

132.— Malpas  v.  L.  &  S.W.E.,  1866,  L.R.  1  C.P.  337. 

I 'It  IV.  despatched  certain  cattle  from  Guildford  for  delivery 
vid  N.L.I:  at  King's  Cross,  and  paid  the  rate  demanded. 

The  consignment  note,  on  which  the  amount  of  railway  rate 
t  tilled  in,  described  the  terminus  of  the  journey  as 
being  Nine  Elms  Station,  and  contained  a  condition  exonerating 
from  delay. 

In    consequence  of    the    omission    to    enter    the    ultimate 
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destinatioD,  the  cattle  were  detained  unfed  at  Nine  Elms,  and 
became  emaciated  and  depreciated  in  value. 

Held,  by  the  Court  (Erie,  C.  J.,  Willes,  Keating,  and  Montague 
Smith,  JJ.),  that  pltff.  was  not  estopped  from  showing  that  he 
had  entered  into  a  further  contract  for  conveyance  from  Nine 
Elms  to  King's  Cross,  which  the  company  had  failed  to 
carry  out. 

133.—  Donohoe  v.  L.  &  N.W.R.,  1867,  I.E.  1  C.L.  304. 

Damages,  £20,  awarded  for  detention  of  cattle  at  Holy  head 
2.30  p.m.  Saturday  to  12.30  p.m.  Sunday.  The  defts.  advertised 
a  nightly  steamer  and  "  daily  cattle  trains." 

For  the  company :  The  only  obligation  is  to  forward  by  the 
ordinary  cattle  trains ;  in  the  present  case  these  were  insufficient. 

Pigot,  C.B.,  Fitzgerald  and  Hughes,  BB. :  The  case  was 
properly  left  to  the  jury.  The  company  may  not  be  bound  to 
send  a  special  train  under  all  circumstances,  and  there  may  be 
emergencies  of  traffic  which  may  constitute  a  sufficient  reason 
for  not  doing  so.  Whether  the  company  might  have  done  so, 
and  whether  the  delay  caused  by  the  omission  to  do  so  was 
unreasonable,  was  a  question  which  the  judge  could  not  forbear 
from  submitting  to  the  jury. 

134.— Lord  v.  M.R.,  1867,  L.K.  2  C.P.  339. 

Pltff.'s  meat  from  Settle  occasionally  arrived  too  late  for 
Smithfield  market. 

It  was  contended  that  the  following  condition  on  the  consign- 
ment note  was  unreasonable. 

"The  company  will  not  be  responsible  for  any  damage  to 
any  meat  on  the  ground  of  loss  of  market,  provided  the  same  be 
delivered  within  a  reasonable  time  after  the  arrival  thereof  at  the 
station  from  whence  delivery  is  made." 

The  pltff.  endeavoured  to  set  up  a  contract,  derived  from 
certain  letters,  which  the  Court  rejected. 

Counsel  for  defts.:  "There  was  no  contract  that  the  train 
should  reach  its  destination  at  any  particular  time.  Suppose 
a  man,  having  obtained  a  lucrative  appointment  in  India,  delays 
starting  to  Southampton  to  meet  the  steam-packet  which  is  to 
convey  him  to  Alexandria  until  the  last  train,  would  the 
company  be  liable  to  him  in  damages  equivalent  to  the  loss 
of  his  appointment,  if,  in  consequence  of  some  negligence  on 
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the  part  of  their  servants  in  the  course  of  their  journey,  the  train 
failed  to  arrive  at  Southampton  until  after  the  departure  of  the 
packet,  merely  because  the  traveller  tells  the  clerk  when  he 
takes  his  ticket  that  he  must  arrive  in  Southampton  by  a  par- 
ticular time,  and  is  informed  by  the  clerk  that  the  train  will 
be  there  by  the  time  specified  ?  To  succeed  here,  the  pltff. 's 
argument  must  go  that  length." 

By  the  Court  (Bovill,  C.J.,  Willes,  Keating,  Montague  Smith, 
JJ.) :  "The  loss  of  market,  which  may  depend  on  an  hour,  is 
a  very  different  thing.  The  railway  company  do  not  warrant 
that  their  trains  will  arrive  at  their  destination  at  a  particular 
time.  They  clearly  would  not  be  liable  unless  they  accepted 
the  goods  with  notice  that  their  arrival  by  a  certain  time  was 
essential ;  and  it  would  be  a  reasonable  thing  for  the  officers  of 
the  company  to  say  that  they  will  not  take  them  with  such 
a  notice.  The  case  put  by  Mr.  Quain  of  the  Indian  appointment 
is  quite  conclusive.  This  condition,  which  guards  against  such 
liability,  is  to  my  mind  a  reasonable  condition." 

"That  leaves  open  the  question  whether  they  would  not  be 
liable  for  any  general  negligence.  I  see  nothing  to  prevent  the 
pltff.  from  recovering  for  any  general  damage  he  may  have 
sustained  if  the  detention  or  delay  has  been  caused  by  the 
negligence  of  the  company's  servants.  But  the  pltff.  did  not 
put  his  case  in  that  way." 

135.— Rooth  v.  N.E.E,  1867,  15  W.R.  695. 

Two  trucks  of  cattle  to  be  sent  to  Chesterfield  on  M.R. 

Station  unfenced ;  cattle-pen  could  only  be  used  for  one 
truck  at  a  time.  Whilst  second  truck  was  being  unloaded  the 
cattle  from  the  first  escaped  on  to  the  line  and  were  killed. 

Jury  found  vunl. 

Defte.  relied  on  the  condition  of  signed  consignment  note 
that  they  would  not  be  responsible  for  defect  of  station  or 
vehicle  or  damage  arising  from  any  cause  whatever.  "The 
company  will  grant  free  passes  to  persons  having  the  care  of 
livi-  stock  as  an  inducement  to  owners  to  send  proper  persons 
to  take  care  of  tin  MI."  They  contended  also  that  plttV. 
knew  the  station,  and  had  accepted  delivery. 

Kelly,  C.B.,  Martin,  Channel!,  Pigott,  B.B. :  The  unreasonable 
conditions  are  not  made  good  by  the  offer  to  convey  the  drover. 
Bad  conditions  may  become  good  if  a  reasonable  alternative  is 
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offered,  but  in  order  to  have  this  effect  it  must  be  left  to  the 
choice  of  the  party  to  accept  or  decline  that  alternative.  The 
sending  a  drover  might  affect  a  condition  as  to  loading  or 
unloading,  but  not  a  defect  in  vehicles  or  stations.  If  delivery 
was  complete,  there  still  remained  the  obligation  to  provide  a 
safe  exit. 

[No  question  was  raised  as  to  any  alternative  rate.  The 
consignment  note  appears  to  have  been  applicable  under  all 
circumstances.] 

136.— Kirby  v.  G.W.R.,  1868,  18  L.T.  (N.S.)  658. 

Injury  to  cattle  through  delay. 

Upon  an  argument  by  the  defts.  that  the  particular  condition 
affecting  the  case  was  reasonable — 

Martin,  B. :  My  opinion  is  well  known  that  the  conditions 
must  be  treated  as  a  whole,  and  if  part  is  unreasonable  the  whole 
is  bad.  These  conditions  have  been  found  unreasonable  in 
Allday,  127.  If  railway  companies  will  persist  in  inserting 
conditions  which  have  been  condemned  by  the  Courts  they  must 
take  the  consequences. 

137.— Gill  v.  M.S.  &  I.E.,  1873,  L.R  8  Q.B.  186. 

Cow  delivered  to  G.N.R.  to  be  delivered  at  Sheffield  on 
defts/  railway. 

Agreement  between  the  companies  for  mutual  co-operation 
in  working  through  traffic. 

Condition  of  consignment  notes:  Company  not  responsible 
for  injury  in  delivery  arising  from  restiveness. 

On  arrival,  as  porter  was  about  to  unfasten  door  of  truck, 
pltff.  said,  « Don't  let  that  cow  out ;  if  you  do,  she'll  go  slap 
at  you."  The  cow  was  let  out,  and  having  taken  charge  of  the 
place  for  a  while,  she  eventually  got  into  a  tunnel  and  was 
killed. 

Mellor,  J.,  on  appeal,  Cleasby,  J.,  at  trial :  The  causa  causans 
of  the  injury  was  the  restiveness  of  the  animal.  The  porter  was 
not  negligent,  but  brought  to  bear  his  experience  in  unloading 
animals  to  the  best  of  his  judgment.  Pltff.  wishes  to  read  the 
condition  as  though  it  ran  "restive  cows  will  be  treated  with 
unusual  care." 

Blackburn  and  Lush,  JJ. :  The  condition  does  not  dispense 
with  ordinary  care.  We  are  required  to  draw  inferences  of  fact ; 
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we  do  not  find  that  pltff.  required  the  defts.  to  keep  the  cow  au 
unreasonable  time,  but  merely  for  a  few  minutes,  while  they 
might  secure  her.  The  refusal  to  do  so  constituted  the  negligence 
of  which  he  complains. 

By  the  Court :  The  action  is  properly  brought  against  the 
defts.,  whose  agreement  with  the  G.N.R.  authorized  that  company 
to  act  as  their  agents  in  through  booking. 

138.— D'Arc  v.  L.  &  N.W.R.,  1874,  9  L.R.C.R  325. 

Theatrical  scenery,  mainly  waxworks,  consigned  in  111  casesy 
Chester  to  Halifax  at  owner's  risk. 

Twenty  packages  were  miscarried,  and  after  several  days' 
delay  found  at  Mirfield  Junction,  near  Malvern,  their  contents 
much  injured  by  exposure  to  the  weather.  Damages,  £40. 

Coleridge,  C.J.,  Brett,  Denman,  JJ. :  This  Court  has  de- 
termined in  Robinson,  128.  that  an  ordinary  owner's  risk  agree- 
ment does  not  cover  injury  from  delay  caused  by  the  negligence 
of  the  company.  The  fact  that  one  case  relates  to  live  and  the 
other  to  inanimate  chattels  is  not  a  real  distinction. 

139.—  Gallagher  v.  G.W.K.,  1874, 1.R.  8  C.L.  326. 

Fish,  Waterford  to  Billingsgate.  Delay,  mainly  owing  to 
fog.  Consignment  note  at  owner's  risk. 

G.W.K.  give  notice  that  they  have  two  rates.  Ordinary  rate, 
with  ordinary  liability  of  carrier.  Reduced  rate,  relieving  from 
all  liability — except  upon  proof  of  wilful  misconduct  by  servants. 

Conditions  on  back  : — 

(3)  Claim  within  three  days. 

(7)  General  li-  n. 

Counsel  for  defts. :  Conditions  made  good  by  reasonable 
alternative ;  seventh  condition  severable. 

Palles,  C.B. :   The  question  is  whether  the  alternative  thus 
offered  to  the  public  is  reasonable,  having  regard  to  the  fact  that 
it   is  an  alternative  only,  and  that  the  public  have  the  option  of 
another  alternative,  which  affords  them  the  ordinary  liability  of 
the  carrier  at  a  reasonable  rate  of  charge.     The  alternative 
linguistics  ihe  case  from  that  of  Peek,  123.     Section  7  imposes 
liability  for  neglect  or  default  of  the  company,  subject  to  "reason- 
able conditions"  and  "special  contract."     But  Ihe  contract  m 
be  "reasonable."    It  is  reasonable  if  a  reasonable  price  is  reduced 
in  accordance  with  Ihe  limitation  of  Ihe  liability.     I  cannot  see- 
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how  it  can  be  unjust  to  offer  to  carry  on  reduced  terms.  "  If 
the  higher  rate  were  prohibitive  or  excessive  the  elements  upon 
which  my  opinion  proceeds  would  be  absent." 

Dowse,  B. :  "  The  principle  to  be  deduced  from  the  authorities 
appears  to  be  this :  that  a  contract  of  this  nature,  primd  facie 
unreasonable  and  unjust,  becomes  reasonable  and  just  if  aa 
alternative  is  left  to  the  party  to  enter  into  a  contract  which  is 
just  and  reasonable." 

139A.— Harris  v.  M.E.,  1876,  25  W.E.  63. 

Claim  for  injury  to  cow. 

On  arrival  at  destination,  one  of  several  cows  was  found  dead, 
with  its  spine  broken  and  shoulder  bone  injured. 

Defts.  relied  on  contract  absolving  from  loss  not  occasioned 
by  negligence  of  defts.'  servants. 

Cleasby,  B.,  Grove,  J. :  It  is  for  pltff.  to  show  negligence. 
The  condition  is  reasonable,  since  defts.  are  willing  to  accept 
responsibility  with  higher  tariff. 

140.— Lewis  v.  G.W.R.,  1877,  3  Q.B.D.  195. 

Pltff.  sent  156  cheeses  (501bs.  to  SOlbs.  each),  total  3  tons 
18  cwt.,  Paddington  to  Shrewsbury. 

Agent  signed  a  delivery  note  only,  on  which  were  included 
simply  the  words  "  owner's  risk." 

The  ordinary  consignment  note  contained  a  notice  that  there 
were  two  rates :  ordinary  rate,  with  ordinary  liability  of  carrier ; 
reduced  rate,  when  sender  relieved  them  from  all  liability  of 
loss,  damage,  or  delay,  "except  upon  proof  that  such  loss, 
damage,  or  delay  arose  from  wilful  misconduct  on  the  part  of 
the  company's  servants."  The  form  then  requires  the  G.W.R.  to 
receive  the  goods  upon  those  terms,  and  concludes,  "  I  also  agree 
to  the  conditions  and  regulations  on  the  back  of  this  note." 

Although  the  consignor  did  not  sign  this  form,  he  was 
acquainted  with  the  conditions  of  it. 

The  cheese  was  packed  on  the  rims,  in  two  tiers,  and  forwarded 
(with  others)  in  an  open  truck.  By  mode  of  packing  and  heat  of 
weather,  broken  to  pieces.  Smaller  cheeses  might  be  so  packed, 
but,  owing  to  weight  and  varying  size,  the  custom  in  the  neigh- 
bourhood is  to  pack  large  cheese  of  this  description  flat,  and  in 
one  tier.  This  method  of  loading  would  have  necessitated  the 
use  of  three  trucks  instead  of  one. 
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Ordinary  rates,  60s.     Owner's  risk  rates,  40s. 

After  argument,  the  Court  held  that  the  words  "owner's  risk" 
sufficiently  incorporated  the  owner's  risk  conditions. 

Lopes,  J.,  held  the  conditions  just  and  reasonable. 

On  appeal.  For  pltff. :  Agreement  does  not  cover  failure  to 
provide  the  ordinary  means  of  conveyance.  If  so,  not  reasonable. 
Failure  so  to  do  comes  within  the  exception  of  "wilful  mis- 
conduct." For  sake  of  economy  the  company  purposely 
abstained  from  adopting  proper  means  of  transit. 

For  defts. :  Existence  of  alternative  rate  makes  conditions 
"  reasonable."  So  decided  Stewart,  172,  Robinson,  128.  [Brett,  J. : 
Even  wilful  misconduct  ?]  So  contended,  but  not  claimed  here. 
"  Reasonableness  "  is  mixed  fact  and  law,  to  be  decided  by  judge 
at  trial.  What  was  done  was  not  "  wilful  misconduct,"  but  at 
most  carelessness.  The  cheese  was  packed  in  London,  where  the 
proper  mode  was  not  well  understood. 

Bramwell,  L.J. :  We  cannot  look  at  the  consignment  note ; 
but  may  inquire  into  meaning  of  "owner's  risk,"  and  apply 
J'arke,  B.'s,  rule,  as  cited  by  Blackburn,  J.,  in  Peek's  case.  As 

necessity  for  reasonableness  in  contract,  I  think  the  House 
of  Lords  wrong,  but  am  bound  by  their  decision.  But  the  con- 
ditions in  Peek,  123,  were  unreasonable,  there  being  no  alter- 
native to  the  unreasonable  claim  for  insurance.  Here  full 
liability  is  adopted  at  the  Parliamentary  rate.  Even  if  wilful 
misconduct  is  not  exempted,  it  is  impossible  to  hold  the  conditions 
unreasonable.  The  terms  are  quite  reasonable  from  the  point 

vif-w  that  they  avoid  a  difficult  inquiry  as  to  whether  the 
company's  servants  are  in  fact  negligent  or  wilful.  The  best 
proof  of  the  reasonableness  of  the  contract  lies  in  the  fact  that 
the  pltff.  elected  to  enter  into  it.  The  argument  of  pltff.  is, 

:,<lu«'t  was  misconduct,  not  accidental,  therefore  wilful." 
There  is  a  mass  of  authority  a-ainst  that  contention.  It  is 
not  the  conduct  but  the  misconduct  which  is  to  be  wilful.  One 

lit  ion  is  that  the  person  guilty  should  know  that  mischief  will 
result  from  his  acts. 

,  I'.:  In  construing  this  document  we  have  all  tin- 
facts  known  to  the  parties  before  u*.  A  real  alternative  rate 
makes  an  otherwise  unreasonable  contract  reasonable.  Not  even 
then,  if  exemption  from  wilful  misconduct  is  included.  I 
do  not  concur  in  the  view  that  the  consent  of  the  parties  is 
evidence  of  reasonableness.  Here  "  wilful  misconduct "  is  some- 
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thing  different  from  "negligence;"  it  must  involve  some  know- 
ledge that  the  act  is  wrong.  There  was  no  evidence  of  wilful 
misconduct  to  be  submitted  to  the  jury. 

Cotton,  L.J.  :  I  cannot  go  the  length  of  holding  that  a  bona 
fide  alternative  makes  any  contract  reasonable.  But  still  wilful 
misconduct  is  something  beyond  negligence,  "  whether  culpable, 
gross,  or  howsoever  denominated." 

141.— Foreman  v.  G.W.R.,  1878,  38  L.T.  (N.S.)  851. 

Injury  to  cattle  forwarded  at  owner's  risk,  £40.  Owner's 
risk  rate,  £18  8s.  6d.  Company's  risk  rate,  £75  7s.  4d. 

Pltff.'s  drover  could  not  read,  but  signed  the  consignment  note. 

Counsel  for  pltff. :  No  valid  acceptance  of  conditions.  Con- 
dition unreasonable  ;  no  effective  alternative. 

By  the  Court  (Kelly,  C.B.,  Cleasby  and  Pollock,  BB.) :  Pltff, 
had  sent  his  drover  many  times  before;  he  knew  there  were  con- 
ditions, and  that  his  drover  signed  them.  "  He  is  in  no  better  or 
worse  position  than  if  he  had  signed  it  himself  without  reading  it." 

The  real  question  is,  had  the  pltff.  an  option  of  sending  his 
cattle  with  the  ordinary  liability  of  carriers  ?  Pltff.  says  option 
was  not  real ;  the  higher  rate  was  prohibitory. 

A  priori,  charges  within  the  maximum  are  not  unreasonable 
or  prohibitory ;  if  this  is  alleged,  evidence  should  have  been 
given,  the  distinction  clearly  made,  and  the  opinion  of  the  jury 
taken.  Nine  questions  were  put  to  the  jury;  the  judge  was 
asked  to  put  the  question  as  to  whether  an  option  was  offered, 
but  not  whether  the  option  was  reasonable.  The  mere  fact  of 
the  lower  rate  being  always  used  does  not  in  itself  prove  the 
higher  rate  unreasonable. 

142.— McNally  v.  L.  &  Y.R.,  1880,  8  L.K.  Ir.  81. 

Cattle  shipped  Dublin  to  Manchester,  injured  on  board  by 
neglect  of  means  of  ventilation,  and  also  by  delay  in  landing. 

Lord  O'Hagan :  The  only  question  is  as  to  reasonableness  of 
conditions  absolving  company  from  liability  for  correct  selection 
of  cattle  on  landing,  or  on  loading  into  waggons  at  Liverpool, 
It  is  now  settled  that  a  contract  tendered,  which  is  neither  just 
nor  reasonable,  may  become  so  if  a  fair  and  reasonable  alternative 
is  offered. 

FitzGibbon,  L.J. :  If  the  signed  contract  stood  alone,  its 
conditions  could  not  be  maintained  as  reasonable.  I  do  not  accede 
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to  pltff.'s  contention  that  to  make  it  reasonable  the  carrier  must 
offer  the  alternative  of  carrying  with  full  common  law  liability. 
I  think  a  just  and  reasonable  alternative  sufficient.  When  this  is 
if  the  owner  deliberately  elects  for  the  valuable  consideration 
of  a  substantial  reduction  in  rate  to  agree  to  release  the  carrier 
from  certain  liabilities,  he  cannot  escape  from  the  contract. 
In  this  case  the  alternative  is  unreasonable.  It  is  one  of  the 
most  primary  and  essential  duties  of  a  common  carrier  to  keep 
the  Broods  of  his  different  customers  distinct.  It  is  not  reason- 
able that  he  should  refuse  responsibility  for  "  incorrectly  select- 
inir,"  that  is  to  say,  for  permitting  the  confusion  of,  or  con- 
founding, the  stock  of  different  owners,  whether  on  landing  at 
Liverpool,  loading  there,  or  on  delivery  at  destination. 

143.— Ruddy  r.  M.G.W.K.,  1880,  8  L.R.  Ir.  2'J1. 

Loss  from  delay  in  sending  pigs,  Sligo  to  London.  Owner's 
risk  agreement  same  as  McNally,  142 ;  no  liability  for  delay. 

Palles,  C.B.,  and  Dowse,  B. :  "  The  real  question  is,  whether, 
having  regard  to  the  extra  liability  assumed  in  the  one  case 
over  and  above  that  assumed  in  the  other,  the  rates  are  ink  / 
reasonable,"  and  that  question  ought  to  have  been  left  to  the  jury. 

144.— Ronan  v.  M.R.,  1883,  14  L.R.  Ir.  157. 

Cattle  booked  Dublin  to  Market  Harborough.  Claim  for 
damage  by  wilful  misconduct  of  crew  by  wilfully  mutilating, 
wounding,  and  injuring  cattle  by  cutting  off  their  tails,  etc. 

For  defence :  Alternative  rates  pleaded.  Ordinary  rate  at 
£7  9«.  3d.  per  waggon,  with  no  condition  limiting  defts.*  liability. 
Owner's  risk  rate,  £7  Qs.  3d.,  absolving  (inter  alia)  from  fault, 
negligence,  or  mistake  of  crew. 

Murphy,  J.  (in  minority),  held  that  the  contract  must  be  con- 
strued as  exempting  even  from  \\ilful  misconduct,  and,  being  so 
construed,  is  reasonable,  a  proper  alternative  being  offered. 

Morris,  C.J.,  and  Harrison,  J.,  held  wilful  mis<'«>n<lu<-t  not 
excepted  ;  and,  further,  *'  that  it  would  be  unjust  and  unreason- 
able to  allow  any  person  to  contract  that  he  could  commit  a 
wrongful  act,  or  one  which  might  amount  to  a  crime." 

145.— Brown  r.  M.S.  &  L.,  1883,  8  App.  Cas.  703. 

The  facts  of  this  case  are  stated  in  10  Q.B.D.  250. 
In  December,  1880,  the  defts.  issued  a  circular  to  the  fUh 
VOL.  III.  O 
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merchants  at  G-rimsby,  offering  to  enter  into  a  special  agreement 
to  remain  in  force  for  five  years,  by  which,  in  consideration  of  a 
reduction  of  one-fifth  from  the  rate,  they  were  to  be  absolved  from 
all  liability  for  loss  or  damage  by  delay  in  transit,  or  from  what- 
ever cause  arising.  The  pltff.  signed  this  agreement. 

The  present  action  was  for  damages,  agreed  at  £1,  for  loss  of 
market,  on  the  ground  that  the  defts.  accepted  the  pltff.'s  fish  for 
conveyance  at  a  time  when  they  knew  they  could  not  convey  it. 

It  is  the  practice  for  fish  merchants  to  keep  the  fish  alive  in  a 
fish  dock,  and  to  kill  it  just  prior  to  the  transit  on  the  railway. 
Small  quantities  are  sent  by  the  ordinary  mail  train,  leaving 
Grimsby  at  8.13  p.m.,  larger  quantities  by  a  special  fish  train  at 
8.40  p.m.  In  either  case  the  fish  arrives  at  Billingsgate  before 
the  opening  of  the  market  at  5  a.m.  On  the  date  in  question, 
two  days  before  Good  Friday,  the  glut  of  fish  was,  as  usual, 
so  great  that  the  deft?,  could  not  convey  it  all ;  and  the  pltff.'s 
case  was  that  the  defts.  ought  either  to  have  made  special 
arrangements  for  its  conveyance,  or  else  to  have  advised  the 
merchants  as  to  the  quantity  to  be  forwarded.  A  notice  of  an 
hour  or  two  would  prevent  the  stunning  of  the  fish  which  could 
not  be  conveyed. 

The  County  Court  judge  held  that  the  defts.  were  not  pro- 
tected by  the  risk  note. 

The  Divisional  Court  reversed  the  judgment,  holding  that  it 
did,  and  that  the  contract  was  just  and  reasonable. 

The  Court  of  Appeal  (Baggallay,  Brett,  Lindley,  L.JJ.) 
allowed  the  appeal.  They  treated  the  case  as  one  of  great  diffi- 
culty and  importance,  and  delivered  carefully  considered  judg- 
ments to  the  effect,  mainly,  that  it  was  not  reasonable  to  claim 
exemption  for  every  possible  cause  of  damage,  including  their 
own  negligence,  in  consideration  of  a  20  per  cent,  reduction  in 
rate,  and  that  the  rate  was  really  more  or  less  obligatory,  and 
did  not  constitute  the  bond  fide  alternative  which  the  Courts 
considered  necessary. 

On  appeal  to  the  House  of  Lords. 

Counsel  for  defts. :  The  words  "  whatever  other  cause  "  would 
probably  not  cover  a  wilfully  tortious  act ;  even  if  they  did,  the 
contract  would  still  be  reasonable,  the  object  being  to  avoid 
costly  litigation  whenever  a  case  of  damage  arises.  The  want 
of  alternative  was  the  ground  of  decision  in  Peek,  123,  and  other 
previous  cases.  Here  a  fair  alternative  is  offered.  Each  ground 
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of  exemption  is  severable.    Section  7  does  not  cover  consequential 
damage  ;  only  loss  and  injury. 

Counsel  for  pltff. :  The  negligence   imputed  was  not  in  the 
transit,  but  in  receiving  goods  knowing  transit  impracticable. 

Blackburn,  L. :  Apart  from  Statute,  the  Courts  have  held  that 
similar  contracts  are  good,  but  must  be  held  to  contain  an  implied 
term  that  the  carrier  is  responsible  for  his  servants'  wilful  mis- 
conduct. The  argument  from  exemption  in  charter-parties  cases 
is  fallacious  ;  because  peril  of  sea  is  exempted,  it  does  not  follow 
that  negligence  in  encountering  peril  is  also  exempted.  In  these 
cases  the  parties  choose  to  exempt  negligence,  and  the  contract 
is  binding.  Section  7  is  in  operation  until  repealed.  The  House  of 
Lords,  in  Peek's  case,  decides  that  a  contract  absolving  from  negli- 
gence must  be  reasonable.  A  reasonable  alternative  is  sufficient. 
Crompton,  J.,says  rightly,  in  Beal's  case,  "The  mischief  was  sup- 
posed to  consist  in  giving  a  practical  monopoly  to  the  railway  com- 
I .anies  by  compelling  people  to  enter  into  contracts  whether  they 
willed  it  or  no,"  and  the  test  of  a  reasonable  contract  is,  "  whether 
the  individual  and  the  public  are  sufficiently  protected  from 
being  unjustly  dealt  with  by  the  parties  having  that  monopoly' 
If  the  company  fulfil  their  duty  as  common  carriers,  and  under- 
take to  carry  all  goods,  fish,  and  other  goods,  at  a  reasonable 
remuneration,  it  is  not  unreasonable  to  say:  "If  you  prefer  oth«T 
terms,  we  will  agree."  The  parties  are  at  arm's  length,  and  the 
mischief  of  coercion  aimed  at  by  section  7  does  not  exist.  I  am 
n<>t  jin-parr-d  to  say  that  any  rate  within  the  maximum  must  needs 
be  reasonable.  If  traffic  were  never  sent  at  the  higher  rates, 
it  is  possible  that  the  alternative  offered  may  be  illusory ;  the 
evidence  seems  to  show  that  it  is  so  sent. 

Watson,  L. :  It  is  an  erroneous  inference  to  draw  from 
Peek,  123,  that  all  contracts  absolving  from  negligence  are  voi-1. 
The  lower  rate  might  be  so  much  lower  a>  t<»  m  ike  its  acceptance 
compulsory.  "  Primd  facie  I  am  prepared  to  hold  that  a  rate 
sanctioned  by  the  Legislature  must  be  taken  to  be  a  reasonable 
rate."  "It  may  be  shown  to  be,  in  certain  circumstances,  nn 
reasonable,  but  I  think  the  d  prior/  [»<  sum|>  i<m  i>  in  favour  of 
reasonableness."  I  •!•»  not  agree  with  the  Appeal  Court,  that  it 
the  bulk  of  traders  accept  the  lower  rate  the  higher  must  be 
unreasonable.  Peek,  123,  decides  three  things:  the  contract 
iini-t  In*  in  writing;  must  be  reasonable  to  the  satisfaction  «>t 

Court;  the  onus  of  reasonableness  is  on  the  company. 
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Bramwell,  L. :  For  twenty  years  continuously  I  have  thought 
Peek's  case  to  have  been  wrongly  decided.  This  case  confirms 
me.  Here  is  a  contract  between  a  fishmonger  and  a  carrier,  who 
both  know  their  own  business,  and  I,  who  am  not  a  fishmonger  nor 
a  carrier,  and  have  no  knowledge  of  either  business,  am  called 
upon  to  decide  what  is  just  and  reasonable  in  it.  It  is  not 
impossible  that  a  voluntary  contract  may  be  unreasonable,  "  but 
the  fact  that  it  has  been  voluntarily  entered  into  by  them  is 
the  strongest  possible  proof  that  it  is  reasonable."  This  was 
voluntary.  "The  alternative  is  of  importance,  as  showing  that 
the  agreement  was  voluntary ;  because  if  there  is  no  alternative, 
then,  although  the  agreement  is  come  to  in  terms,  yet  in  truth, 
in  a  sense,  it  is  no  agreement  between  the  parties,  because  there 
is  a  compulsion  on  one  of  them  to  enter  into  it.  I  find  it  difficult 
to  express  my  opinion  on  the  decision  in  Peek's  case  with 
sufficient  respect." 

Fitzgerald,  L. :  "  Assuming,  then,  that  the  special  contract,  if 
it  stood  alone  and  without  more,  might  have  been  unreasonable, 
it  may  become  fair  and  reasonable  if  a  proper  alternative  was 
offered  to  the  pltff.  The  alternative,  in  my  judgment,  was  a  fair 
and  reasonable  one.  It  was  to  carry  at  a  rate  which  we  must 
deem  to  have  been  reasonable,  as  it  was  less  than  the  Parlia- 
mentary rate,  and  subject  to  all  the  liabilities  of  carriers  at 
common  law.  The  defts.  at  the  same  time  offered  to  carry  at 
a  reduction  of  20  per  cent,  if  relieved  from  certain  common  law 
liabilities.  The  pltff.  deliberately  rejected  the  first,  and  accepted 
the  second,  and  signed  a  contract  to  that  effect.  He  now  asks  to 
be  relieved  from  it,  alleging  that  it  was  unjust,  as  imposing 
on  him  unreasonable  conditions,  and  that  in  effect  he  was 
coerced  to  adopt  it,  having  no  option.  The  Court  of  Appeal 
seems  to  have  been  of  that  opinion,  and  two  of  the  Lords  Justices 
seem  to  rest  their  decision  on  the  ground  that  the  pltff.  was 
not  a  free  agent."  His  Lordship  gave  reasons  for  thinking 
differently,  and  concluded : — 

"Why  should  the  pltff.  be  relieved  from  the  contract  he  has 
deliberately  accepted  ?  There  was  full  and  ample  consideration  ; 
there  is  an  absence  of  any  fraud ;  and  he  has  not  been  overreached. 
He  elected  to  send  his  goods  at  the  lower  rate.  The  alternative 
offered  to  him  was  fair,  and  I  can  discover  no  ground  on  which 
we  can  treat  this  special  contract  as  a  fraud  on  the  Statute,  or 
relieve  the  pltff.  from  its  consequences." 
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146.— McCarthy  v.  G.W.E.,  1887,  12  App.  Gas.  219. 

Hearing  in  Ireland,  with  judgment  for  pltff.,  reported  in 
L.R.  Ir.  18,  Q.B.D.  1.  The  course  of  the  proceedings  is  stated 
in  Lord  Herschell's  judgment. 

Cattle  killed  and  injured  in  a  collision  on  defts.'  railway, 
caused  by  the  negligence,  but  not  the  wilful  misconduct,  of 
defts.'  servants. 

The  cattle  were  consigned  at  Cork  on  an  owner's  risk  note, 
absolving  from  liability  except  upon  proof  of  wilful  misconduct. 

For  the  defts.  it  was  proved  that  the  following  notice  was  in 
1880  and,  1881  posted  up  in  the  office  of  the  defts/  agents  at 
Cork ;  that  the  higher  rate  there  mentioned  was  less  than  the 
maximum  rate  allowed  by  the  company's  Acts,  and  that  after 
two  trials  of  it  the  shippers  ceased  to  forward  at  the  higher  rate. 
No  list  of  rates  was  exhibited,  but  they  were  in  the  agent's  books. 

GREAT  WESTERN  RAILWAY. 
(Of  England.) 

"  The  Great  Western  Railway  Co.  hereby  give  notice  that  they 
have  two  rates  for  the  conveyance  of  live  stock  from  Cork  to 
places  in  England,  and  forwarded  over  their  line  from  New 
Mil  lord  to  Bristol,  namely :  the  owner's  risk  rate,  at  which  the 
company  undertake  no  risk  in  respect  of  rail  transit  except  for 
loss  which  can  be  proved  to  have  arisen  through  wilful  negligence 
or  misconduct  on  the  part  of  the  company ;  and  the  company's 
rate,  \shich  is  ten  percent,  over  and  above  the  before-men- 
tioned owner's  risk  rate,  at  which  the  company  undertake  the 
ordinary  risk  of  carriers  in  respect  of  rail  transit  up  to  the  follow- 
ing limits : — 

"  Neat  cattle,  a  sum  not  exceeding  £1  •> ; 

"  Pigs  and  sheep,  a  sum  not  exceeding  £2  ; 

"  but  do  not  admit  liability  for  any  animals  dying  of  disease  or 
arriving  at  destination  in  such  a  condition  as  to  be  able  to  walk 
from  the  truck." 

Sheedy  &  Sons,  who  had  been  shippers  for  many  years,  swore 
y  had  never  seen  any  rate  but  the  one  at  owner's  ri-K. 
The  jury  returned  a  verdict  for  the  pltff.  for  6408  1  Is.  £</., 
Morris,  C.J.,  being  of  opinion  that  the  company  were  n«»t 
exonerated  by  the  terms  of  the  consignment  note,  "as  there 
was  no  table  of  rates  exposed,  nor,  in  his  opinion,  a  reasonable 
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alternative  offered.  The  defts.  had  no  printed  contracts  for 
ordinary  rates,  nor  any  contract  regulating  a  carriage  from 
Cork." 

For  defts. :  The  words  "  do  not  admit  liability  "  simply  mean 
that  the  consignor  must  prove  cause  of  injury;  so  construed, 
it  is  not  unreasonable.  The  point  that  the  rates  were  not 
published  under  section  93,  Kailway  Clauses  Act,  1845,  is 
given  up. 

For  pltff. :  For  the  alternative  rate  to  be  good  it  must  admit 
the  carrier's  full  liability,  and  be  clogged  with  no  unreasonable 
conditions.  Here  liability  is  denied  for  injury,  however  great, 
and  however  caused,  if  cattle  can  walk  out  of  the  truck ;  and  the 
non-admission  of  liability,  if  construed  as  defts.'  desire,  conveys 
a  threat  of  litigation  sufficient  to  deter  the  consignor.  The 
limitation  of  amount  is  not  within  the  provisions  of  the  Statute, 
as  it  is  unaccompanied  by  any  offer  to  insure  the  excess  of 
value. 

Herschell,  L. :  The  course  of  the  proceedings  in  the  Courts 
below  was  as  follows  : — 

"  At  the  conclusion  of  the  trial  of  the  action,  Morris,  C.  J., 
before  whom  the  case  was  tried,  held  that  the  contract  signed  by 
the  pltff.'s  agent  did  not  exonerate  the  defts.,  as  there  was  no 
table  of  rates  exposed,  and  there  was  not,  in  his  opinion,  a  reason- 
able alternative  offered.  He  accordingly  entered  judgment  for 
the  pltff.  A  conditional  order  to  set  aside  this  judgment,  and 
enter  judgment  for  the  defts.,  or  for  a  new  trial,  was  afterwards 
obtained  in  the  Exchequer  Division  by  the  defts.  At  the  close 
of  the  argument  the  learned  judges  made  an  order  absolute  for 
a  new  trial,  but  reserved  the  formal  statement  of  their  reasons 
for  the  judgment  until  the  next  term.  Whilst  preparing  these 
reasons,  the  Lord  Chief  Baron  came  to  the  conclusion  that  the 
effect  of  the  company's  non-compliance  with  the  provisions  of  the 
Kailway  Clauses  Act  of  1845  had  not  been  sufficiently  considered, 
and  at  his  suggestion  the  order  made  was  vacated  by  consent, 
and  the  case  was  reargued  before  the  Chief  Baron  and  Baron 
Dowse.  Those  learned  judges  allowed  the  course  shown  against  the 
conditional  order.  They  rested  their  judgment  exclusively  upon 
the  ground  that  the  defts.  had  not  complied  with  section  93  of 
8  &  9  Yict.  c.  20,  by  exhibiting  their  tolls  upon  a  board  in  the 
manner  prescribed  by  the  section,  holding  that  no  reasonable 
alternative  could  be  said  to  be  offered  to  the  person  whose  goods 
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were  to  be  carried,  unless  such  alternative  charge  was  exhibited 
by  the  company  in  the  manner  so  prescribed.  The  case  then 
went  to  the  Court  of  Appeal.  The  learned  judges  of  that 
tribunal,  although  they  affirmed  the  decision  of  the  Court 
I-  low,  did  not  base  their  judgments  upon  the  non-compliance 
with  the  provisions  of  section  93.  I  think  it  is  manifest, 
from  a  perusal  of  their  judgments,  that  they  did  not  consider 
that  the  ground  taken  in  the  Court  below  was  a  sound 
one.  I  confess  I  have  no  hesitation  in  arriving  at  the  same 
conclusion.  If  reasonable  terms  were,  in  fact,  offered  to  the  con- 
siirnor,  I  am  quite  unable  to  find  anything,  either  in  section  93 
or  in  any  other  part  of  the  Act  of  1845,  to  deprive  the  company 
of  whatever  would  be  the  legal  result  of  such  an  offer,  because 
th«'v  failed  to  comply  with  the  terms  of  section  93.  The  Court 

Vppeal  decided  the  case  on  the  ground  that  the  only  offer 
made  to  the  pltff.  other  than  that  which  he  accepted  was  in  their 
judgment  not  just  and  reasonable.  It  becomes  necessary,  there- 
fore, to  examine  the  facts  proved  at  the  trial." 

Consignor  knew  of  two  rates,  and  elected  the  lower.  Since 
Peek,  123,  it  is  not  open  to  doubt  that  a  contract  exempting 
from  negligence  is  primd facie  unjust  and  unreasonable;  equally 
beyond  doubt,  since  Brown,  145,  that  a  bond  fide  alternative  on 
terms  just  and  reasonable  makes  the  conditions  of  the  former 
contract  reasonable. 

The  question  whether  the  contract  is  just  within  the  meaning 
of  the  Statute  is  for  the  Court  or  judge  alone,  not  for  the  jury. 
A  difference  of  10  per  cent,  is  neither  so  small  as  to  be  illusory, 
nor  so  great  as  to  be  prohibitive  of  the  higher  rate.  Nothing  in  the 
notice  prevents  the  declaration  of  a  higher  value.  The  limita- 
tion as  to  the  inability  to  walk,  etc.,  is  more  serious.  But  the 
Courts  would  not  have  allowed  it  to  protect  the  defts.  from 
negligence,  and  the  effect  of  it  is  not  to  make  the  offer  unreason- 
able. The  decision  involves  no  hardship  on  the  pltff,  for  it 

not  be  doubted  that  he  would  have  signed  the  owner's  risk 
t  he  obnoxious  words  had  been  absent  from  the  other. 
•  'M.  I ...  to  the  same  effect.     My  expressions  in  Brown,  145, 
as  to  the  reasonableness  of  a  rate  have  been  criticised.     I  think 
a  rate  sanctioned  by  Parliament  is  not  only  legal,  but  reasonable, 
ss  the  company  li  >v<>   Imabled  themselves  from  making  the 
'•needing  terms  unduly  favourable  to  some  <>i  tin -ir 
customers. 
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Bramwell,  L.  :  "  My  Lords,  the  pltffs.  in  this  case  entered 
into  an  agreement  with  the  defts.  that  they  should  not  be  liable 
to  him  if  his  cattle  were  damaged  through  the  negligence  of 
their  servants.  They  have  been  damaged  through  such  negligence, 
yet  the  pltff.  says  the  defts.  are  liable  to  him,  because  he  says 
the  agreement  that  they  should  not  be  liable  for  their  servants' 
negligence  was  unjust  and  unreasonable.  He  says,  true,  indeed, 
he  got  a  valuable  consideration  for  giving  up  their  liability, 
but  that  he  had  no  option  in  the  matter.  He  says  he  had  no 
option  of  having  his  cattle  carried  with  full  liability,  for  the 
defts.  only  offered  him  the  choice  of  two  alternatives,  the  one 
which  he  took,  and  another  which  provided  that  they  should  not 
be  liable  if  the  cattle  died  of  disease  on  journey,  or  could  walk 
out  of  the  truck  on  its  arrival.  He  says,  therefore,  that  being 
offered  only  two  alternatives,  neither  of  which  he  was  bound  to 
accept,  he  is  not  a  volunteer,  nor  a  free  agent,  and  therefore 
cannot  be  said  to  have  voluntarily  accepted,  nor  consequently  to 
have  entered  into,  a  just  and  reasonable  agreement. 

"  I  say  the  pltff.  says  all  this.  In  truth,  I  dare  say  he  says 
nothing  of  the  sort.  He  certainly  did  not  say  it  till  the  case 
got  to  the  Court  of  Appeal.  I  dare  say  that  the  pltff  was  advised 
to  bring  this  action,  and  that  somehow  (to  quote  Barry,  L.J.) 
he  would  be  able  to  wriggle  out  of  his  agreement.  I  agree  with 
the  Lord  Justice  that  it  is  shocking  that  such  attempts  are  often 
successful.  It  is  an  instance  of  the  mischievous  operation  of 
a  law  which  avoids  an  agreement  voluntarily  entered  into.  It 
is  an  invitation  to  dishonesty.  But  for  that  respect  which  every 
judge  ought  to  have  for  the  opinion  of  his  colleagues,  I  believe 
the  judgment  of  Barry,  L.J.,  would  have  been  for  the  defts. 
There  is  really  nothing  unreasonable  in  such  an  agreement  as 
is  relied  upon.  I  will  not  repeat  what  I  said  in  Brown,  145. 
It  is  one  of  the  bad  consequences  of  the  unfortunate  construction 
put  on  the  Statute.  Here  is  a  man  who  for  years  constantly  has 
sent  his  cattle  at  a  reduced  fare  and  reduced  liability  with  a  full 
knowledge  of  what  he  was  doing,  and  having  had  for  years  the 
benefit  of  the  reduction  in  charge,  seeks  to  wriggle  out  of  the 
bargain  he  has  made.  I  am  of  opinion  that  he  is  not  entitled 
in  point  of  law  to  do  so." 

Fitzgerald,  L. :  "I  have  some  difficulty  in  reading  the  judgment 
of  Barry,  L.J,,  otherwise  than  in  effect  a  dissent,  though  he  for- 
mally assents  to  the  decision  of  the  Court.  He  says,  inter  alia,  '  I 
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have  had  considerable  doubts  about  the  case,  and  frankly  confess 
my  reluctance  to  let  a  man  escape  from  the  consequences  of  his 
solemn  and  deliberate  contract,  into  which  he  has  entered  with 
as  much  knowledge  of  its  legal  effects  and  its  possible  results 
as  any  man  in  this  Court.  The  cattle  dealers  enter  into  these 
contracts  voyage  after  voyage,  regardless  of  any  alternative, 
simply  availing  themselves  of  the  lower  rate,  putting  money 
thereby  into  their  pockets  so  long  as  the  chance  is  favourable ; 
but  then,  when  casualties  occur,  they  seek  to  wriggle  out  of  their 
engagement  by  all  the  technicalities  afforded  by  the  Railway 
and  Canal  Traffic  Act.'  " 

Pltff.  had  the  choice  of  three  rates — the  statutory  rate,  a 
lower  rate  at  company's  risk,  an  owner's  risk  rate  10  per 
cent,  lower. 

147.— Tobin  v.  L.  &  N.W.R.,  1895,  2  LR.  22. 

Damages  claimed  for  delay  to  cattle  delivered  to  defts.  at 
Liverpool  in  the  early  morning,  and  arriving  at  Manchester 
at  10  p.m. 

The  cattle  were  sent  from  Waterford.  The  form  of  contract 
was  not  stated  ;  both  parties  assumed  that  it  was  made  at  Water- 
ford,  and  was  a  contract  for  through  booking ;  but  at  the  hearing 
it  was  admitted  that  the  contract  was  entered  into  at  Livei- 
pool. 

The  Court  were  of  opinion  that  had  the  cattle  been  booked 
at  Waterford  a  jury  might  properly  have  found  the  time  taken 
on  the  whole  journey  unreasonable,  but  that  no  obligation  lay 
upon  a  company  to  be  prepared  to  send  on  a  goods  or  cattle  train 
at  any  time  other  than  that  arranged  by  their  time-tables.  If 
trains  are  too  slow  or  too  infrequent,  that  would  be  a  matter  for 
complaint  to  the  Kaihvay  Commission,  but  it  cannot  be  made 
a  subject-matter  for  the  verdict  of  a  jury.  The  entire  cause 
of  action,  both  contract  and  breach,  took  place  in  Midland,  but 
no  remark  was  made  by  counsel  as  to  this  point,  which  the  Court 
accordingly  refrained  from  noticing. 

148.— Curran  v.  M.G.W.R.,  1896,  2  L.I  I.  Ir.  183. 

Pigs  conveyed  Sligo  to  Manchester  at  owner's  risk.     Company 
hell  liable  for  the  intentional  and  wilful  neglect  or  misconduct  <>t 
r  servants  acting  within  the  scope  of  th«-ir  aiitlmrit  \ . 
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Damages  claimed — 

1.  For  non-feeding  under  41  &  42  Viet.  c.  74.     (Boats  full 
on  Saturday ;  animals  detained  unfed  at  Dublin  until  Monday.) 

2.  Pigs  lost.    (Defts.  gave  no  evidence  ;  produced  agreement.) 
Palles,  C.B.,  Andrews  and  Murphy,  J J. :  As  to  1 — Request  to 

feed  is  implied.     Defts.  liable. 

As  to  2 — In  all  cases  cited  the  facts  have  been  disclosed,  and 
the  Court  has  decided  whether  they  were  within  the  exemption  or 
otherwise.  I  know  of  no  case  where,  under  such  conditions,  the 
companies  say  :  "  We  absolutely  decline  to  give  you  any  account 
of  your  goods ;  it  is  true  we  received  them  to  be  carried  and 
delivered  to  you ;  it  is  true  we  did  not  deliver  them ;  but  we 
absolutely  decline  to  give  any  reason  whatever.  We  may  know, 
or  we  may  not  know,  the  reason  we  did  not  deliver,  but  we  decline 
to  tell  you  whether  we  know  or  not.  We  may  have,  or  may 
not  have  the  property  in  our  possession,  but  whether  we  have 
or  not  is  no  concern  of  yours,  and  we  shall  not  say.  We  remain 
absolutely  silent,  and  we  say  the  law  entitles  us  to  remain  silent, 
and  that  the  receipt  of  cattle  or  goods  under  such  a  contract 
as  this  does  not  require  us  to  give  any  answer  for  their  non- 
delivery in  due  course,  or  at  all." 

In  my  opinion,  the  pltff.  has  shown  the  possession  of  the  pigs 
by  the  defts. ;  the  primd  facie  presumption,  until  it  is  rebutted, 
is  that  they  are  still  there.  Again,  the  defts/  duty  is  to  deliver 
the  pigs;  they  do  not  do  so,  and  allege  no  excuse.  Pltff.  is 
entitled  to  judgment. 

148a.— Knox  v.  G.N.R.  of  Ireland,  1896,  2  L.E.  Ir.  633. 

Horse  was  injured  whilst  being  put  into  horse-box  by  porter. 
Groom  afterwards  took  ticket  at  owner's  risk. 

Verdict  of  the  jury  :  Not  restiveness ;  negligence ;  not  mis- 
conduct. Damages,  £25. 

On  motion  for  new  trial,  Johnson,  Holmes,  Madden,  JJ.,  held, 
no  cause  of  action. 

In  the  Court  of  Appeal,  Walker,  L.C.,  Sir  Peter  O'Brien,  C.J., 
and  FitzGibbon,  L.  J.,  concur. 

Barry,  L.J. :  At  the  time  of  the  accident  the  pltff.  had  a 
right  of  action  against  the  company.  I  do  not  think  he  should 
lose  this  by  the  blunder  of  an  ignorant  groom.  He  was  about 
to  take  the  horse  back,  which  under  ordinary  circumstances  he 
would  have  done,  but  as  he  was  being  sent  to  a  veterinary 
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surgeon  be  decided  to  send  him  on  ;  he  then  followed  his  master's 
instructions  to  book  him  at  a  reduced  rate.  The  groom  had  no 
authority  to  release  the  cause  of  action. 

[N.B. — The  argument  seems  to  come  to  this,  that  pltff. 
having  commenced  to  enter  into  an  owner's  risk  agreement,  may, 
on  an  accident  occurring,  turn  round  and  say,  falsely,  that  it 
was  a  company's  risk  agreement  which  he  was  contemplating.] 

149.— Mallet  r.  G.E.R.,  (1899)  1  Q.B.  309. 

Fish,  Lowestoft  to  Jersey. 

Owner's  risk  note  absolved  the  company  from  "all  liability 
for  delay  .  .  .  except  upon  proof  that  such  .  .  .  delay  .  .  .  arose 
from  wilful  misconduct  on  the  part  of  the  servants  of  the 
company." 

h,  ordered  via  Wey mouth,  actually  sent  via  Southampton. 
Weather  rough,  and  sea  route  longer  ;  Jersey  market  lost. 

Contention  for  defts. :  Delay  arose  in  "  intended  performance  " 
of  contract.  If  the  "  conduct "  could .  be  said  to  be  "  wilful," 
the  "  misconduct "  was  not ;  the  term  "  misconduct  "  involves 
the  consciousness  of  wrong-doing. 

Day  and  Lawrance,  JJ. :  Not  a  question  of  delay,  but  of  non- 
performance  of  contract  entered  into ;  loss  is  occasioned  by  the 
fact  that  the  defts.  substitute  another  contract  in  place  of  that 
entered  into. 

150.— Duckham  Bros.  v.  G.W.R.,  1899,  15  Times  L.R.  328. 

Pltflfs.  claimed  damages  for  loss  of  market  by  various  consign- 
ments of  meat,  Glamorgan  to  London. 

The  consignment  note  stated  that  "  the  G. W.R.  hereby  give 
notice  that  they  have  two  rates  for  the  carriage  of  the  undermen- 

ed  goods,"  and  in  consideration  of  the  meat  being  sent  at  a 
reduced  rate  the  consignor  agreed  to  relieve  the  company  from 
1  ial.il ity  IMF  loss,  damages,  delay,  or  detention,  and  to  accept  the 
conditions  stated,  of  which  No.  10  was,  "  The  company  will  not  be 
liable  for  any  loss  of  market."  The  defts.  admitted  that  they 
1  only  one  rate  for  the  carriage  of  meat,  and  the  jury  found 
that  the  defts.  were  not  guilty  of  negligence  in  tbe  carriage  of 
the  goods. 

Under  these  circumstances,  it  was  held  by  Darling,  J.,  that 

'•on tract  was  not  reasonable,  and  was  invalid  under  section  7. 
The  pltffs.  might  therefore  recover  damages  if  the  defts.  had 
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committed  any  breach  of  their  duty  as  common  carriers.  This 
had  not  been  made  out.  The  defts.  knew  that  the  goods  were 
destined  for  a  certain  market,  but,  on  the  other  hand,  the  con- 
signor knew  that  the  goods  might  be  late,  and  also  knew  of  the 
condition.  This  being  so,  it  was  not  in  the  contemplation  of  the 
parties  that  damages  should  be  paid  for  the  loss  of  market  in 
the  absence  of  negligence  on  the  part  of  the  defts. 

151,— Mahony  v.  W.I.  &  W.R,,  (1900)  2  Ir.  Eep.  273. 

Owner's  risk  consignment  note  contained  a  condition  limiting 
the  liability  of  the  company  to  wilful  misconduct  on  its  own 
line. 

Damage  was  caused  by  wilful  misconduct,  but  it  had  not 
been  ascertained  on  what  line. 

Palles,  C.B. :  In  my  opinion  it  lay  upon  the  company  to  prove 
that  the  damage  did  not  occur  on  their  line.  The  general  rule 
is  that  the  pltff.  must  prove  affirmatively  all  the  facts  entitling 
him  to  relief,  but  there  is  a  well-known  exception  in  reference 
to  matters  which  are  peculiarly  within  the  knowledge  of  the 
defts.  But,  in  truth,  the  very  point  is  decided  in  Kent,  180,  where 
Lord  Blackburn  says :  Did  the  loss  happen  "  off  the  defts.'  line  ? 
The  burthen  of  proof  is  on  the  defts.  to  show  this." 
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152.— Harrison  v.  L.B,  &  S.C.K,,  1860,  30  L.J.  Q.B.  209. 

Dog  lost,  without  neglect  of  company,  value  £21. 

Pltff.  signed  a  printed  ticket  acknowledging  that  the  dog  was 
to  be  conveyed  subject  to  the  conditions  set  out. 

"The  company  will  not  be  liable,  in  any  case,  for  loss  or 
damage  to  a  horse  .  .  .  above  £40,  or  dog  above  the  value  of 
£5,  unless  a  declaration  of  value  ...  is  given,  and  they  will 
in  no  case  be  liable  .  .  .  where  damage  arises  wholly  or  partially 
from  fear  or  restiveness.  The  price  of  conveyance  will  be,  in 
addition  to  the  regular  fare,  2J  per  cent,  on  the  value  over  £40 
for  whatever  distance." 

Campbell,  C.J.,  held  the  contract  to  be  unreasonable,  and 
allowed  the  verdict  to  stand  for  the  pltff. 
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On  appeal,  counsel  for  pltff. "contended  that  railway  companies 
were  common  carriers  of  live  animals,  on  the  authority  of 
McManus,  122,  that  a  contract  absolving  from  negligence  was 
unreasonable,  and  that  the  same  percentage  charge  for  whatever 

i nee  was  de  facto  unjust. 

For  defts. :  The  words  "  in  any  case  "  do  not  mean  "  by  any 
cause."  They  should  not  be  so  construed  as  to  claim  exemption 
from  negligence.  If  so,  they  are  severable.  It  is  not  unreason- 
able to  claim  total  exemption  when  the  value  is  large  and 
undeclared.  Erie,  J.,  so  held  in  Chippendale,  83.  10  per  cent, 
was  the  insurance  claimed  in  Peek,  123. 

Crompton,  J. :  No  point  was  made  of  that ;  even  Erie,  J., 
would  have  thought  that  unreasonable. 

Cockburn,  C.J. :  The  contract  by  which  the  company  have 
sought  to  avoid  their  common  law  liability  is  void  and  inoperative. 
In  cases  under  the  Carriers  Act  the  Courts  allowed  the  com- 
panies to  restrict  their  liability.  It  was  in  consequence  of  their 
decisions  that  the  Legislature  interposed  with  section  7.  "  It  was 
thought,  in  my  opinion  wisely,  that  since  carrying  by  railway  is, 
in  many  instances,  the  only  practicable  mode  of  conveyance,  a 
railway  company  having  this  monopoly  should  not  be  able  to 
establish  immunity  from  negligence  in  the  broad  unqualified 
manner  they  had  succeeded  in  establishing."  Section  7  provides 
that  it  is  not  competent  to  obtain  immunity  for  neglect,  unless 
the  circumstances  make  the  restriction  claimed  just  and  reason- 
able. I  think  dogs  are  intended  to  be  included  in  the  proviso  to 
section  7,  although  the  strange  phraseology  of  the  section  points 
the  other  way ;  extraordinary  inconsistencies  would  arise  upon 
opposite  construction.  The  words  of  the  company's  notice 
seem  clearly  intended  to  cover  negligence.  Since  the  proviso  as 
to  reasonableness  comes  after  the  enacting  clause  of  section  7,  an 
affirmative  duty  is  laid  upon  the  company  to  admit  liability 

tin-frown  neglect.  A  percentage  of  2J  seems  excessive  for 
insurance;  if  it  is  not,  the  company  should  have  shown  how  it 
was  arrived  at.  The  condition  as  to  declaration  of  value  might 

vo  been  reasonable  had  it  stood  alone,  but  it  was  coupled  with 
a  condition  relating  to  the  payment  of  insurance,  without  which 
the  company  would  not  have  carried  the  dog  at  all. 

I   think  the  intention  of  the  Act  was  to  afford  protection 
through  the  iii'-dium  of  courts  of  law  to  parties  against  the  con- 
ions  which  these  great  companies  might  take  upon  themselves 
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to  impose,  and  against  which  there  was  no  possibility  of  re- 
sistance. It  is  all  very  well  to  say  that  a  man  knows  what  he 
signs.  He  could  not  send  his  horse  or  his  dog  by  the  railway 
unless  he  chose  to  submit  to  these  terms." 

Blackburn,  J. :  Section  7  is  so  worded  as  to  make  it  very 
difficult  to  construe.  But  I  am  bound  by  and  I  assent  to  the 
interpretation  adopted  in  McManus,  122.  The  general  words 
of  the  enactment  would  include  dogs ;  they  are  not  due  to  be 
cut  down  by  an  implication  drawn  from  an  awkwardly  worded 
proviso.  There  exists  no  authority  to  conclude  the  question 
whether  railway  companies  are  common  carriers  of  live  animals. 
If  they  are  carried  upon  conditions  which  are  found  to  be 
unreasonable,  the  liability  of  a  common  carrier  attaches  to  the 
conveyance.  The  decision  of  the  Court  of  Common  Pleas  in 
McAndrew  v.  Electric  Telegraph  Co.  establishes  "  (very  properly, 
as  meeting  the  evil  of  the  monopoly  of  railway  companies)  that 
a  condition  limiting  liability  can  only  be  good  if  coupled  with 
a  bond  fide  reasonable  alternative."  The  terms  of  the  contract 
do  not  limit  liability  to  £5  ;  they  exclude  it  altogether. 

Wightman,  J.,  differing,  thought  the  company's  liability  was 
limited  to  £5. 

On  appeal  to  the  Exchequer  Chamber,  1862,  31  L.J.Q.B. 
113,  the  previous  decision  was  reversed  by  Erie,  C.J.,  Channell,  B., 
Williams  and  Keating,  JJ.,  concurring,  Wilde,  B.,  dissenting. 

Erie,  C.J. :  All  the  judges  agree  that  the  Legislature  interfered 
because  of  the  decision  in  Carr,  88.  The  enactment  passed 
(section  7)  only  comes  into  operation  when  the  defence  set  up 
is  a  condition  exempting  from  liability  for  neglect,  and  the 
enactment  itself  is  limited  by  the  proviso  which  follows.  The 
"  conditions "  allowed  must  necessarily  be  wider.  At  the  trial 
the  judge  would  decide  whether  they  are  reasonable  with  regard 
to  the  circumstances  before  him.  The  "  proviso  "  as  to  special 
contracts  is  not  of  the  nature  of  a  proviso,  but  is  in  reality  an 
independent  enactment.  The  case  of  McManus,  122,  "  which  intro- 
duces the  principle  of  semi- paralysed  contracts,  valid  for  the  one 
party,  contingently  void  for  the  railway  company,"  decides  that 
special  contracts  relating  to  neglect  are  within  the  operation  of 
the  enacting  clause,  and  now  the  new  point  arises  that  special 
contracts  not  relating  to  liability  for  neglect  are  also  within  the 
section.  I  think  they  are  not.  The  proposition  contended  for 
by  the  pltff.  is :  railway  companies  have  power  only  to  contract 


VALUABLE   ANIMALS.  95 

obligations  on  themselves,  but  not  to  bind  the  opposite  party  ; 
any  party  except  a  railway  company  may  break  a  contract  if  the 
judge  thinks  it  reasonable  that  he  should  do  so.  See  the  length 
to  which  Cockburn,  C.J.,  goes  in  his  judgment  in  this  case. 
There  are  no  words  in  the  section  declaring  that  all  contracts 
are  to  become  void  at  the  judge's  discretion.  Had  it  not  been 
for  the  judgments  of  the  Court  below  I  could  not  have  imagined 
that  such  a  construction  could  be  even  possible. 

The  reason  alleged  is  that  the  railway  companies  have  been 
granted  a  monopoly.  If  this  is  so,  it  affords  no  ground  for 
depriving  them  of  their  just  rights.  Such  a  proposition,  if 
expressed  in  plain  terms,  is  revolting ;  it  is  none  the  less 
revolting  when  expressed  circuitously.  No  monopoly  exists. 
There  is  competition  one  with  another,  and  there  is  compe- 
tition with  rival  carriers,  who  compel  the  companies  to  carry 
their  traffic  for  them,  and  then  take  from  them  a  part  of  the 
profit  arising  from  such  carriage.  If  there  is  any  doubt  as  to 
the  meaning  of  the  section,  the  unreasonableness  of  the  conten- 
tions advanced  by  Cockburn,  C.J.,  should  suffice  in  itself 
to  conclude  the  doubt.  There  are  four  separate  grounds  of 
unreasonableness. 

1.  It  is  unreasonable  to  treat  the  trading  public  as  though 
they  were  infants,  and   to  reopen   such  a  contract   as   that   in 
Nicholson,  330,  at  the  discretion  of  a  judge. 

2.  No  standard  exists  to  determine  what  is  just.     Is  it  to  be 
founded   on    the   carrier's   ordinary   liability,  on    the   intuitive 
perception  of  the  judge,  on  the  obligations  of  a  promise,  or  on 
an  extended  knowledge  of  the  working  of  railways  ?     "  It  has 
been  suggested  that  the  latter  point  was  beyond  the  judicial  ken, 
and  the  judgment  in  the  Court  below  supports  that  contention." 
How  can  judges  say  that  one-ninth  of  a  penny  per  mile  would 
be  excessive,  and   that  one-eighteenth   of   a   penny   would   be 

3.  It  is  unreasonable  to  leave  the  validity  of  a  contract  open 
until  the  conclusion  of  a  trial. 

4.  It  is  unreasonable  to  provide  that  contracts  may  be  broken 
witli  impunity.     Moreover,  the  contract  is  valid  as  being  entirely 
reason  a  1. 1.     Tho  words  "in  no  case"  do  not  cover  wilful 

and  the  condition  is  severable,  when  the  question  of  negligence 
does  not  occur.     If  the  insur.mee  is  excessive,  that  fact  mi 
give  rise  to  an  action,  when  the  jury  would  allow  the  excess,  but 
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it  does  not  make  the  conditions  as  a  whole  unreasonable  within 
the  meaning  of  the  Statute. 

Wilde,  B. :  The  Statute  affords  a  salutary  restraint  upon  the 
power  which  the  virtual  monopoly  of  the  carrying  trade  has 
placed  in  the  hands  of  railway  companies.  It  would  be  a  great 
scandal  and  a  great  misfortune  if  the  principle  of  previous 
decisions  were  to  be  departed  from.  It  would  be  worse  still  if 
it  were  to  be  neutralized  by  nice  distinctions  and  refined  objec- 
tions. The  meaning  of  the  Statute  has  been  settled  by  this  Court 
in  the  case  of  McManus,  122,  and  the  equity  of  its  provisions  does 
not  concern  us,  but  is  the  business  of  the  Legislature.  Difficulties 
may  arise  under  certain  circumstances,  but  that  would  not  entitle 
us  to  repeal  the  Act. 

153.— Ashenden  v.  L.B.  &  S.C.R.,  1880,  5  Ex.  Div.  190. 

Dog,  value  £10  10s.,  lost  without  neglect  of  company.  The 
conditions  were  those  of  the  previous  case. 

Counsel  for  the  company  contended  that  the  decision  in 
Harrison,  152,  would  hold  good,  notwithstanding  the  later  decision 
of  the  House  of  Lords  in  Peek,  123. 

Kelly,  C.B. :  The  decision  in  Peek's  case  was  that  absolute 
exoneration  from  liability  would  make  the  contract  bad.  The 
present  contract  could  not  be  read  as  excluding  gross  negligence 
or  felony,  and  consequently  must  be  held  to  be  bad. 

Hawkins,  J. :  The  defts.  contend  that  their  agreement  absolves 
them,  at  least,  from  the  loss  which  has  happened.  A  stipulation 
that  the  company  would  not  be  responsible  for  a  mere  accident 
would,  no  doubt,  be  good  if  embodied  in  a  special  contract.  We 
cannot  reform  the  contract  by  rejecting  the  bad  and  retaining 
the  good,  and  thus  turn  an  unreasonable  contract  into  a  reasonable 
one.  The  contract  must  be  construed  as  on  completion,  and  not 
in  the  light  of  events  occurring  subsequently. 

154.— Richardson  v.  N.E.R.,  1872,  L.E.  7  C.R  75. 

Greyhound,  value  70  guineas,  killed  on  railway  owing  to  its 
slipping  its  head  through  the  collar  and  getting  upon  the  line. 
The  value  was  undeclared;  the  company  gave  no  ticket,  and  no 
condition  note  was  signed. 

In  a  condition,  printed  in  small  type  in  a  time  bill,  the 
company  declared  they  were  not  common  carriers  of  dogs,  and 
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\\uuld  not  accept  for  conveyance  any  dog  of  a  value  exceeding 
62,  unless  the  value  was  declared,  and  insurance  paid  accordingly. 

The  County  Court  judge  found  for  the  pltff.  In  the  case 
stated  it  was  stated  that  the  company  were  not  common  carriers 
of  dogs. 

Upon  this  finding,  the  Court  (Willes  and  Montague  Smith,  JJ.) 
lt»ll,  that  the  duty  of  the  company  was  that  of  bailees  only,  and 
that  they  were  not  more  negligent  in  fastening  the  dog  by  the 
collar  and  strap  with  which  the  pltff.  delivered  it  to  them  than 
was  the  pltff.  himself  in  so  delivering  it. 

155.— Moore  r.  G.N.R.  of  Ireland,  1882,  10  L.B.  Ir.  C.L.  95. 

PltrK  sent  six  race-horses  Dublin  to  Gormanstown.  The  full 
rate  would  have  amounted  to  £1  16s.  Owner's  risk  rate,  as 
charged,  amounted  to  £1 12s.  The  loading  bank  was  encumbered 
with  baskets,  leaving  but  a  narrow  space  between  them  and  the 
coping ;  one  of  the  horses  shied  at  the  baskets,  and  injured  its 
leg  between  the  platform  and  the  horse-box. 

The  jury  found  the  platform  unfit,  and  the  accident  caused  by 
the  negligence  of  the  defts.  Damages  £150. 

On  appeal  to  a  Divisional  Court.  Held  by  the  Court :  The 
conditions  of  the  alternative  rate  were  reasonable  ;  the  clause 
exempting  from  liability  when  the  accident  arose  through  fear  or 
restiveness  was  not  to  be  construed  to  mean  fear  occasioned  by 
the  misconduct  of  the  company's  servants.  See  Gill,  137.  Nor 
was  the  owner's  risk  note  itself  unreasonable.  The  conditions 
requiring  claims  to  be  made  within  three  days,  and  claiming  a 
general  lien,  referred  to  goods,  and  not  to  animals ;  they  refer  to 
matters  arising  after  the  delivery  of  the  goods,  and  are  not  within 
the  section ;  they  are,  moreover,  reasonable.  Under  no  circum- 
stances could  pltff.  recover  more  than  £50. 

156.— Dickson  r.  G.N.R.,  1886,  18  Q.B.D.  176. 

vhound,  value  £60,  sent  London  to  Newcastle.    Charp- 
Porter  ran  a  barrow  over  his  tail.     Damage  £'_'">. 

Notice  of  company :  Not  carriers  of  dogs.     Not  responsible  for 
injury  over  £2.  unless  excess  of  value  insured  at  5  per  cent. 
County  Court  judge  found  "  conditions  unreasonable." 
I  MvKi'.n  ,1  Court  reversed  his  decision. 
In  tin-  <  mirt  of  Appeal. 

Eshcr.  M.K.:  Tli.  <  ..nij.any  are  not  bound  to  be  common  carrier* 
VOL.  HI  u 
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of  dogs  by  common  law ;  but  Statute  requires  them  to  afford 
facilities  for  all  traffic,  including  animals.  The  same  Statute,  by 
section  7,  provides  that  conditions  may  be  made,  if  reasonable. 
Reasonableness  is  probably  for  the  judge,  but  the  jury  might 
assist  him  in  finding  material  facts.  In  the  Divisional  Court,  one 
of  the  judges  assumed  that  dogs  were  peculiarly  liable  to  be 
stolen.  If  that  is  a  fact,  there  should  have  been  evidence  of  it. 
In  the  absence  of  evidence,  the  judge  must  construe  the  document 
as  it  stands. 

"  What,  then,  is  the  nature  of  the  condition  ?  It  is,  as  it  appears 
to  me,  a  condition  of  the  most  violent  description.  It  absolutely 
absolves  the  company  from  liability  for  any  negligence  of  them- 
selves or  their  servants,  however  gross,  and  for  wilful  misconduct 
or  dishonesty  of  their  servants  ;  anything  more  violently  stringent 
there  could  not  be.  Superior  authority,  by  which  I  am  bound,  has 
held  that  if  a  reasonable  alternative  is  given  to  the  customer 
by  which,  instead  of  accepting  these  harsh  terms,  he  can  pay  a 
higher  rate,  and  have  his  goods  carried  upon  the  terms  of  the 
ordinary  liability,  even  such  a  sweeping  exemption  from  liability 
may  be  reasonable." 

"  The  question  is,  therefore,  whether  there  is  such  an  alternative 
here.  The  company  say  that  they  will  be  liable  to  the  ordinary 
liability  of  bailees  for  hire  up  to  the  amount  of  £2,  but  beyond 
that  sum  they  will  not  be  liable,  unless  a  percentage  of  5  per 
cent,  upon  the  value  of  the  dog  is  paid.  The  condition  appears 
to  be  a  notice  to  the  public  in  general,  applicable  to  the  case  of 
all  persons  for  whom  dogs  are  carried,  and  I  think,  therefore,  we 
have  to  see  whether  it  is  reasonable  as  applied  to  all  cases  to 
which  it  is  applicable.  In  this  particular  case  the  dog  was  to  be 
carried  for  a  long  distance.  The  ordinary  fare  would  be  6s.,  but 
if  the  percentage  was  paid  on  the  value  of  the  dog,  the  fare 
would  be  £3  4s.  The  excess  over  the  ordinary  fare  may  be  looked 
at  in  two  ways.  If  it  is  treated  as  a  premium  of  insurance,  the 
company  must  be  looked  on  as  contracting  to  insure  the  dog,  and 
then  the  consideration  at  once  arises  that  such  a  contract  uould 
be  invalid  as  being  ultra  vires,  and  could  not  be  enforced  against 
the  company;  and,  therefore,  in  that  point  of  view,  the  con- 
sideration for  the  excess  payment  fails,  and  the  condition  is 
obviously  unreasonable.  On  the  other  hand,  if  the  excess  pay- 
ment is  treated  as  extra  fare,  how  does  the  case  stand  ?  The 
fare  for  the  carriage  of  a  dog  of  the  value  of  £60  for  the  distance 
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in    question  would   be  more  than    that  for    the   carriage   of    a 
-euger  in  a  tirst-class  carriage  for  the  same  distance,  with  all 
the  liabilities  attaching  to  the  carriage  of  a  passenger." 

Lindley  and  Lopes,  L. JJ.,  to  same  effect.     "  Here  there  is  no 
-unable   alternative  offered,  no  bond  fide   practicable   choice. 
The  defts.  say,  liability  of  £2  only,  or  payment  of  £3  4s.     The 
alternative  is  so  heavily  weighted  as  to  be  practically  no  reason- 
able alternative  at  all." 

157.— McCance  v.  L.  &  N.W.R.,  1861,  31  L.J.Ex.  65. 

Damage  to  three  horses,  agreed  at  £40.     Paid  into  Court  £25. 

Seven  horses  conveyed  in  goods  truck,  £2  19s.  6d.  If  sent 
in  horse-boxes  by  passenger  train  the  charge  would  have  been 
£7  3s.  <;,/. 

Pltff.  had  put  his  mark  to  a  declaration  that  the  value  of 
the  horses  did  not  exceed  £10  per  horse.  Without  this  declara- 
ti  m  defts.  would  not  have  accepted  them  for  conveyance  by 
goods,  train.  The  horses  had  been  bought  for  £30  and  £35 
each.  The  only  question  of  merit  was  whether  pltff.  knew  what 
he  was  signing.  The  clerk  said  he  read  the  declaration  over  to 
him,  and  the  Court  accepted  that  evidence  as  true. 

Counsel  for  pltff.:  Declaration  is  no  part  of  contract;  an 
admission,  merely,  which  pltff.  is  not  estopped  from  showing  to 
be  inaccurate. 

lock,  C.B.,  Bramwell,  Channell,  and   Wilde,   BB.,    lt,-l,l. 
that  pltff.  was  bound  by  the  representations  made  as  to  value. 

Diain \\ell,  15.  :  This  case  and  others  similar  very  strongly 
show  the  mischief  of  decisions  that  have  been  given  on  this 
unfortunate  clause. 
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161.— Robinson  v.  Dunmore,  1801,  2  Bos.  A  I'.  1 1". 
Damage  to  furniture  by  rain.      I'ltlY.  smt    his  own  porter  with 
the    cart,   who    paid   a   watchman    during    tin1   night.       Tit 
starting,  had  objected  to  insufficient  covering.     Deft  had  pro 
to  see  it  s 

/,  upon  this  point,  that  deft.'s  obligations  were  not  those 
of  a  carrier,  but  arose  under  special  contract. 
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Counsel  for  deft. :  The  pltff.,  by  sending  his  own  porter, 
never  gave  possession  to  deft. 

Heath,  Eooke,  Chainbre,  J J. :  Nothing  done  by  pltff. 
exonerated  the  carrier  from  carrying  out  his  contract. 

"  It  has  been  determined  that  if  a  man  travel  in  a  stage-coach 
and  take  his  portmanteau  with  him,  though  he  has  his  eye  upon 
the  portmanteau,  yet  the  carrier  is  not  absolved  from  his  responsi- 
bility, but  will  be  liable  if  the  portmanteau  be  lost.  In  this 
case  the  pltff.,  for  greater  caution,  sends  his  servant  with  the 
goods,  who  pays  for  watching  them,  because  he  apprehends 
danger  of  their  being  stolen.  So  the  man  who  travels  in  a  stage- 
coach has  some  care  of  his  own  property,  since  it  is  more  for  his 
interest  that  the  property  should  not  be  lost  than  that  he  should 
have  an  action  against  the  carrier." 

162.— Bichards  v.  L.B.  &  S.C.R.,  1849,  18  L.J.C.P.  251. 

Pltff,  an  invalid,  travelling  from  Woodgate  to  South wark, 
had  luggage  labelled,  except  a  dressing-case,  which  was  deposited, 
apparently  by  the  railway  company's  servants,  under  the  seat  of 
the  railway  carriage.  On  arrival  at  Southwark  pltff.  was  assisted 
into  a  hackney  carriage,  and  the  labelled  luggage  was  placed  on 
it.  The  dressing-case  was  left  behind,  and  never  recovered. 

Verdict  for  pltff.  £150. 

Counsel  for  defts. :  Obligations  fulfilled  by  conveyance  to 
London.  There  is  no  duty  to  deliver.  Removal  to  the  hackney 
coach  is  a  pure  matter  of  courtesy.  No  delivery  of  the  parcel  to 
the  company  ;  if  there  were,  there  was  a  redelivery  when  the 
dressing-case  was  placed  under  the  personal  care  of  the  owner. 

Wilde,  C.J.,  Cresswell  and  Williams,  J  J. :  The  duty  of 
common  carriers  is  safely  to  convey  and  deliver.  Negligence 
is  immaterial.  Eeceipt  having  been  proved,  the  defts.  must 
prove  delivery.  It  is  a  common  practice  for  passengers'  luggage 
to  be  taken  into  the  carriage,  and  the  fact  that  it  is  so  taken 
does  not  absolve  the  company  from  liability.  Their  duty  may  be 
at  an  end  by  delivery  on  the  platform,  but  if  their  servants  are 
provided  to  carry  luggage  to  the  coaches  their  liability  continues. 

163.— Marshall  v.  Y.N.  &  B.R,,  1851,  21  L.J.C.P.  34. 
Two  tickets  taken  by  Lord  Vane  for  himself  and  servant, 
Darlington  to  London.    Servant's  luggage  lost. 

Nonsuit  entered  by  Jervis,  C.J.     No  contract  with  pltff. 
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On  rule  nisi,  Jervis,  C.J.,  and  Williams,  J. :  Apart  from  con- 
tract, defts.  are  responsible  for  fulfilment  of  duty  undertaken 
towards  pltff.  In  taking  a  separate  ticket  for  his  servant  the 
master  was  acting  as  the  servant's  agent ;  it  is  immaterial  who 
provided  the  money  with  which  the  ticket  was  paid  for. 

Rule  absolute. 

164.— Shepherd  r.  G.N.R.,  1852,  21  L.J.Ex.  286. 

Pltff.,  a  working  cutler,  returning  from  London  to  Sheffield 
with  his  wife,  by  excursion  train,  took  with  him,  in  a  carpet  bag 
as  luggage,  124  dozen  ivory  handles,  value  £34.  The  carpet 
bag  was  placed  under  the  seat  of  the  carriage. 

A  collision  occurred  ;  pltff.  and  his  wife  were  hurt.  On  being 
assisted  into  another  train  they  asked  for  their  luggage,  but 
were  told  they  need  not  trouble.  The  bag  was  lost. 

Counsel  for  defts. :  Nnt  responsible  for  merchandise. 

Parke,  Platt,  BB. :  The  company  have  not  undertaken  to 
carry  merchandise,  and  are  not  responsible  for  it.  "Had  the 
packages  been  merchandise  to  the  eye,  and  had  the  company 
chosen  to  take  them  without  making  any  bargain  for  their 
carriage,  the  company  would  have  been  responsible  for  the  loss." 

165.— Butcher  v.  L.  &  S.W.R.,  1855,  24  L.J.C.P.  137. 

On  arrival  at  Waterloo,  porter  offered  to  get  a  cab  for 
passenger,  took  from  him  a  hand-bag,  containing  £240  in  cash 
and  jewellery,  placed  it  on  the  foot-board  of  a  cab,  and  returned 
for  remainder  of  luggage.  On  return  to  cab,  bag  missing. 
1  >riv.-r  'Ifni.-d  receipt. 

Counsel  for  pit IV. :  < ' mpany's  negligence  was,  that  porter  di«l 
not  remain  by  cal»  until  passenger  came,  or  at  least  take  number, 
so  as  to  MrMtit'y  it. 

Jervis,  C.J.,  Cressw.  II,  Williams,  Crowder,  JJ. :  Case  of 
Richards,  162,  has  dcci«l.-«l  that  it  is  a  part  of  the  contract  that 
the  delivery  of  passengers'  luggage  shall  be  in  the  usual  mode 
in  which  such  delivery  is  made  by  them  on  the  arrival  of  the 
train  at  tlirir  station.  1'ltlT.,  standing  on  the  platform  with  th« 
bag  in  his  hand,  may  have  accepted  that  as  delivery ;  if  delivery 
lied  upon,  it  should  have  been  put  to  the  jury.  As  it  is,  the 
company's  porter  nmi.-i takes  to  deliver  to  the  cab,  ami  from  that 
moment  it  is  Dot  shown  what  became  of  it. 

[N.B. — The  Carriers  Act  appears  not  to  have  been  pleaded.] 
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166.— Munster  v.  S.E.R.,  1858,  27  L.J.C.P.  308. 

Pltff.'s  real  grievance  was  that  having  to  change  trains  on 
his  journey,  London  to  Tunbridge  Wells,  he  could  get  no  assist- 
ance in  having  luggage,  which  'was  in  the  carriage,  transferred 
from  one  platform  to  another.  The  company  attempted  to  solve 
the  difficulty  by  refusing  to  accept  the  luggage  at  all  when  strapped 
up  in  a  rug  or  shawl,  as  it  usually  was. 

Cockburn,  C.J.,  Williams,  Willes,  Byles,  JJ. :  By  one  con- 
dition they  say  they  will  not  carry  luggage  unless  labelled,  and 
by  another  they  say  they  will  not  label  shawls  and  rugs. 
The  company  have  no  power  to  make  regulations  by  which 
they  absolve  themselves  from  the  responsibility  of  carrying 
passengers'  luggage. 

[N.B. — Certain  observations  in  this  case  as  to  what  was 
passengers'  luggage  depend  upon  the  very  peculiar  provisions 
of  the  company's  Special  Act,  6  Will.  4,  c.  Ixxv.] 

167.— Mytton  v.  M.R.,  1859,  4  H.  &  N.  615. 

Passenger  took  ticket  at  Newport  for  Birmingham.  Journey 
over  three  lines  of  railway.  Luggage  labelled  Newport  to 
Birmingham,  via  M.R.  Portmanteau  lost  on  M.R. 

Martin,  B. :  PltfT.  has  made  no  contract  with  the  defts. ;  no 
action  lies  against  them.  He  cannot  sue  S.W.  Co.,  because 
by  their  Special  Act  passengeis  take  their  luggage  at  their 
own  risk. 

168.— Keys  v.  Belfast,  etc.  R.,  1861,  9  H.L.  556. 

Pltff.  took  with  him  into  the  carriage  a  case  of  watches. 
Guard  of  train  required  the  case  to  be  removed,  and  took  it  into 
luggage  van. 

Counsel  for  pltff. :  This  was  obviously  merchandise,  and  the 
guard  knowing  it  to  be  so,  accepted,  on  behalf  of  the  company, 
the  liability  to  carry  it. 

Westbury,  L.C. :  "  My  servant  receives  orders  from  me  not 
to  accept  goods  under  certain  circumstances.  You  know  that; 
yet  you  deliver  goods  under  those  circumstances.  Can  you,  then, 
say  that  I  have  received  those  goods  through  his  agency  ?  " 

Brougham,  Wensleydale,  Chelmsford,  LL.,  concur  that  no 
contract  arises  in  such  a  case. 
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[N.B.—  The  claim  in  this  case  was  for  £1895.  The  clefts. 
pleaded  the  Carriers  Act,  but  pltff.  alleged  in  reply  the  felonious 
,-u-ts  of  the  company's  servants.  There  seems  to  have  been  no 
«  vidence  of  theft  beyond  the  fact  that  the  case  was  missing;  but 

jury  expressly  found  that  the  watches  had  been  stolen  by  the 
company's  servants,  apparently  because  they  chose  to  do  so.] 

169.—  CaMU  v.  L.  &  N.W.R.,  1862,  31  L.J.C.P.  271. 

Pltff.,  commercial  traveller  for  Rimmell,  had  with  him,  as 
luggage,  a  square  deal  box  marked  "  glass,"  and  containing 
samples  of  perfumery.  The  box,  placed  in  the  luggage  van,  was 
l«-t  on  the  journey. 

In  the  Exchequer  Chamber,  in  Error,  the  Court  repeat  and 
approve  the  view  taken  in  Shepherd,  164.  They  held  upon  the 
facts  that  the  porter's  act  in  placing  the  box  in  the  van  did  not 
amount  to  a  waiver  by  the  company  of  their  rule  not  to  carry 
merchandise.  The  mere  fact  of  a  box  being  marked  "  glass  "  is 
not  an  intimation  that  the  contents  really  are  so. 

Judgment  for  defts. 

170.—  Stallard  v.  G.W.R.,  1862,  2  B.  &  S.  419. 

Passenger  arriving  Saturday  evening  deposited  luggage  in 
cloak-room.  On  Sunday,  requiring  to  travel  by  another  railway, 
he  applied  for  luggage,  but,  cloak-room  not  being  open,  there 
was  a  delay  of  forty  minutes,  and  pltff.  was  unable  to  proceed 
on  his  journey  that  evening. 

By  the  Court  (Cockburn,  C.J.,  Crompton,  Blackburn,  Mellor, 
JJ.):  In  default  of  any  special  condition,  defts.  must  deliver 
JILTO  in  reasonable  time.  This  would  be  a  question  for  the 
jury.  u  It  is  s;ii<l  that  tin-  <N-fts.  were  not  bound  to  have  the 
office  open  at  all  hours  on  Sunday  ;  but  the  defts.  invite  persons 
to  travel  on  Sunday,  and  it  is  notorious  they  do  so.  The  practice 
of  keeping  open  the  office  on  Sunday  for  a  short  time  only 
cannot  affect  the  pltff,  unless  he  was  informed  of  it."  The 
defts.  have  no  reason  to  suppose  that  tin-  pltff.  contemplated 
his  journey  on  their  line  only. 


171.—  Van  Toll  r.  S.E.R.,  1862,  31  L..I.C.I1.  LMI. 

Loss  of  jewellery,  £20,  from  bag  deposited   in   •  !  ;ik  room. 
l»ap  misilflivfrwl,  ami  recnver.-<l,  with  je,\vell.-ry  mi^sin^. 
Notice  in  cloak-room  and  condition  on  ticket  :  "  The  oon] 
not  be  responsible  for  any  package  exceed  in.ir    th--    value 
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of  £10."     There  was  also  a  condition,  "  no  article  will  be  given 
up  without  the  production  of  the  ticket." 

Held  by  Erie,  C.  J.,  Willes,  Byles,  Keating,  J  J. :  Section  7  does 
not  apply.  Bag  received  in  capacity  of  warehousemen ;  transit 
concluded.  Immaterial  whether  pltff.  saw  notice  or  read 
ticket.  He  knew  there  must  be  some  condition,  and  must  be 
taken  to  know  what  it  was.  If  there  was  any  need  for  a  cloak- 
room condition  to  be  reasonable,  it  was.  Promptitude  in  receipt 
of  luggage  and  in  redelivery  is  an  essential  feature  of  these  trans- 
actions. Kesponsibility  for  £20,  and  therefore  any  sum,  is  incon- 
sistent with  the  nature  of  the  business  undertaken. 

172.— Stewart  v.  L.  &  N.W.R.,  1864,  3  H.  &  C.  135. 

First-class  excursion  ticket  Liverpool  to  London  and  back, 
17s.  6d.,  "  issued  subject  to  the  conditions  of  the  .  .  .  excursion 
bills."  Large  bill  referred  to  small  one ;  small  one  contained 
condition,  "  Luggage  under  b'O  Ibs.  free  at  owner's  own  risk." 

Portmanteau  not  allowed  to  be  taken  with  passenger;  lost 
on  journey.  Value,  £39  14s. 

Counsel  for  pltff. :  Condition  unreasonable ;  contract  not  signed. 

Pollock,  C.B.,  Bramwell,  Pigott,  BB. :  Passengers'  luggage  is 
not  within  section  7.  The  special  contract  entered  into  is  reason- 
able, if  it  were. 

The  decision  in  Cohen,  187,  turns  only  upon  the  point  as  to 
whether  luggage  is  within  section  7.  The  point  as  to  the 
contract  being  reasonable  was  not  discussed. 

173.— Le  Conteur  v.  L.  &  S.W.R.,  1865,  L.R.  1  Q.B.  54. 

Pltff.  took  return  ticket  London  to  Jersey  and  back.  On  the 
return  journey  he  carried  with  him  a  chronometer,  value  £25, 
tied  in  handkerchief.  On  arrival  at  the  Southampton  station 
a  porter  took  the  chronometer,  placed  it  on  the  seat  of  a 
carriage,  and  went  away  ;  pltff.  also  went  away  to  see  his  luggage 
through  the  Custom  House,  and  on  his  return  ten  or  fifteen 
minutes  afterwards  found  that  the  chronometer  was  missing. 

Counsel  for  defts. :  Value  not  declared.  Never  in  company's 
possession. 

Counsel  for  pltff.:  The  Carriers  Act  does  not  apply  to  a 
journey  by  sea,  and  consequently  not  to  a  journey  combining  land 
and  sea  carriage. 

Cockburn,  C. J.,  Mellor,  Lush,  JJ. :   « It  is  not  because  the 
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article  that  is  part  of  the  passenger's  luggage  to  be  conveyed 
with  him  is,  by  the  joint  consent  of  the  company  and  the 
passenger,  placed  in  a  carriage  with  him,  that  the  company 
are  necessarily  released  from  their  obligations  to  carry  safely. 
Nothing  could  be  more  inconvenient  than  that  the  practice  of 
placing  small  articles  which  it  is  convenient  to  the  passenger 
to  have  with  him  in  the  carriage  in  which  he  is  about  to 
ride,  should  be  discontinued;  and  if  the  company  were  from 
the  mere  fact  of  articles  of  this  description  being  placed  in 
.1  carriage  with  a  passenger  to  be  at  once  relieved  from  the 
obligation  of  safely  carrying  such  articles,  it  would  follow  that 
no  one  who  has  occasion  to  leave  the  carriage  temporarily  would 
be  able  to  have  them  with  him  with  any  degree  of  safety.  I 
cannot  think,  therefore,  we  ought  to  come  to  any  conclusion 
which  would  relieve  the  company  under  such  circumstances  from 
the  obligation  as  carriers  to  carry  the  luggage  safely,  which 
for  general  convenience  ought  certainly  to  attach  to  them." 
The  contract  is  divisible,  as  regards  its  incidents  and  obliga- 
tions into  two  parts.  The  Carriers  Act  applies  to  the  land 
carriage.  "  The  porter  was  there  for  the  purpose  of  assisting  the 
passenger  in  removing  his  luggage,  which  the  railway  company 
had  contracted  to  carry.  The  railway  company  might  have 
said  :  '  Whilst  carrying  this  upon  the  seat  of  the  carriage  it  is 
not  safe ;  we  will  put  it  where  we  think  it  more  safe.'  We  know 
it  is  the  everyday  practice  for  passengers  to  carry,  with  the 
consent  of  the  company,  carpet  bags,  books,  and  cloaks,  and 
things  they  want  upou  the  journey,  in  the  carriage  with  them. 
It  cannot  be  said  the  things  are  not  in  the  custody  of  the 
company  as  carriers,  because  they  agree  at  the  passengers' 
request  to  place  them  in  the  carriage  where  he  sits.  There  is 
no  fact  to  show  that  this  passenger,  who  was  entitled  to  have 
his  luggage  carried  by  the  defts.  with  the  ordinary  liability 
of  carriers,  took  it  out  of  their  custody  or  relieved  them  from 
that  obligation. 

Upon  the  question  that  the  company  were  protected  from 
the  loss  of  a  chronometer  by  the  Carriers  Act,  the  Court  gave 
judgment  without  calling  upon  counsel  for  the  defts.  There 
could  be  no  doubt  but  that  in  a  case  of  tlmm-li  booking  by  land 
and  sea  the  contract  of  carriage  was  divisible,  and  that  the 
exemption  of  the  Carriers  Act  applied  to  the  land  portion  of  the 
journey. 
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174.— Phelps  v.  L.  &  N.W.R.,  1865,  19  C.B.  (N.S.)  321. 

Solicitor's  bag  mislaid.  The  bag  contained  legal  documents 
required  at  the  trial  which  pltff.  was  attending.  In  default  of 
documents,  case  adjourned  on  payment  of  costs. 

Pltff.  claimed  personal  expenses,  loss  of  time,  costs  thrown 
away. 

For  defts. :  Not  ordinary  luggage.  Protected  by  Carriers 
Act.  Damages  remote. 

Erie,  C.J.,  Willes,  Byles,  Montague  Smith,  JJ. :  £65  in 
money,  and  title  deeds,  the  property  of  a  client,  are  not  ordinary 
passengers'  luggage.  The  company  are  under  no  responsibility 
in  respect  of  such  matters  when  carried  free  with  a  passenger. 

175.— Martin  v.  G.I.P.R.,  1867,  L.E.  3  Ex.  9. 

Military  baggage  conveyed  under  contract  with  H.M.  Indian 
Government.  Pltff.'s  luggage  formed  part. 

Term  of  contract  was :  The  baggage  shall  remain  in  charge 
of  an  escort,  the  company  accepting  no  responsibility.  Baggage 
burnt  in  consequence  of  defts.'  negligence. 

For  defts  :  No  liability  under  contract  at  all.  No  liability  to 
pltff.  under  any  circumstances. 

Kelly,  C.B.,  Brainwell,  Channell,  and  Pigott,  BB. :  The 
defts.  are  not  answerable  for  damage  which  the  escort  might 
have  prevented.  The  contract  does  not  absolve  them  from  the 
consequence  of  their  own  negligence.  Pltff.'s  property  was  law- 
fully in  the  keeping  of  the  delts.,  and  they  are  responsible  for 
tortious  acts  done  to  it. 

176.— Zunz  v.  S.E.R.,  1869,  L.K.  1  Q.B.  4,  539. 

Through  ticket,  London  to  Paris;  Condition  on  ticket; — not 
responsible  for  loss  except  on  the  S.E.E.  Co.'s  trains  and  boats. 
Not  signed.  Ticket  in  three  parts — S.E.R.,  boat,  French  railway. 

Luggage,  value  £93,  lost  between  Calais  and  Paris. 

Counsel  for  pltff. :  Contract  comes  under  section  7 ;  not 
signed,  consequently  not  binding. 

Counsel  for  deft?. :  Section  7  does  not  apply  to  passengers' 
luggage.  If  so,  it  applies  only  to  S.E.B. 

Cockburn,  C.J.,  Mellor,  Lush,  Hayes,  JJ.  :  Pltff.  at  common 
law  is  bound  by  the  conditions  of  the  contract.  "  However 
harsh  it  may  appear  in  practice  to  hold  a  man  liable  by 


PASSENGERS'   LUGGAGE.  107 

the  terms  and  conditions  which  raay  be  inserted  in  some 
small  print  upon  the  ticket,  which  he  only  gets  at  the  last 
moment  after  he  has  paid  his  money,  and  when  nine  times  out  of 
ten  he  is  hustled  out  of  the  place  at  which  he  stands  to  get  his 
ticket,  by  the  next  comer — however  hard  it  may  appear  that  a 
man  shall  be  bound  by  conditions  which  he  receives  in  such  a 
manner,  and,  moreover,  when  he  believes  that  he  has  made  a 
contract  binding  upon  the  company  to  take  him,  subject  to 
the  ordinary  conditions  of  the  general  contract,  to  the  place  to 
\v Inch  he  desires  to  be  conveyed,  still  xve  are  bound  on  the 
authorities  to  hold  that  xvhen  a  man  takes  a  ticket  xvith  conditions 
"ii  it,  he  must  be  presumed  to  know  the  contents  of  it,  and  must 
be  bound  by  them."  Narrow  question  is — does  section  7  prevent 
a  company  from  exempting  itself  from  liability  beyond  its 
own  system?  Section  7  bears  some  relation  to  section  2. 
14  It  never  can  mean,  if  companies  choose  to  make  special 
contracts  with  regard  to  goods  carried  beyond  their  oxvn  line  or 
liu«s  which  they  have  acquired  powers  to  run  over,  that  they 
shall  not  be  at  liberty  to  restrict  those  contracts  by  conditions. 
1  hities  are  imposed  upon  them  by  this  Act,  but  those  duties  are 
limited  to  their  own  lines.  If  they  contract  to  carry  beyond 
their  oxvn  lines,  the  whole  matter  is  open  and  at  large.  I  think 
it  would  be  very  xvrong  to  put  a  forced  and  strained  construction 
on  these  sections.  It  may  be,  in  the  case  of  English  companies, 
who  undertake  to  carry,  for  instance,  from  London  to  the  North  of 
Scotland  under  one  contract,  and  pass  over  several  railways 
xvhich  do  not  belong  to  them,  that  those  companies  may  impose 
i  ictions  on  their  liability  beyond  their  own  line,  but  if 
inconvenience  and  mischief  arise  from  such  restrictions  it  is  for 
th»  Legislature  to  interfere." 

177.— Talley  r.  G.W.R.,  1870,  L.K.  6  CT.  1  1. 
Defts.    held    released    from    responsibility    by   contributory 
negligence  of  passenger.     Finding  of  fact  by  jury. 

What  the  jury  consMi-n-«l  tin-  n<Lrl licence  of  the  passenger  to 

be  is  not  clear.     The  evidence  was  that  the  portmanteau  had 

been  placed  under  the  seat  of  the  carriage.     At  Swindon  the 

mat  tini'-'l  to  rtopfin  t»-n  minutes,  and  the  passenger  went 

the  refreshment-room.     31  ran  lime  the  train  was  shunted  to 

1   plaintiff  alleged  that  he  lui«l  dilnYulty  in 

!  o.nM  not  discover  his  carriage  at  all.     The 
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guard,  contra,  swore  that  the  carriage  was  pointed  out  to  him. 
He  travelled  in  another,  and  on  arrival  at  his  destination  he  found 
his  portmanteau  ripped  open  and  part  of  the  contents  abstracted. 
On  appeal,  the  Court  say  :  "  The  jury  must  be  taken  to  have 
believed  the  evidence  of  the  company  in  preference  to  that  of 
the  pltff.,  for  they  negatived  any  negligence  on  the  part  of  the 
company's  servants,  and  found  that  the  pltff.,  by  his  negligence, 
contributed  to  the  loss." 

178.— Becher  v.  G.E.R.,  1870,  L.B.  5  Q.B.  241. 

Pltff.  returning  from  Newmarket  to  London,  sent  his  servant 
by  an  earlier  train  with  his  luggage. 

On  action  to  recover  damages  for  loss,  the  Court  (Mellor  and 
Lush,  JJ.)  held  that  pltff.  had  no  cause  of  action.  "  The  servant 
takes  the  ticket,  and  says  nothing,  but,  simply  as  any  other  pas- 
senger, delivers  the  portmanteau  with  other  things  as  his  luggage, 
and  the  company's  servants  receive  it  as  his  luggage,  to  be  carried 
as  passenger's  luggage.  If  the  servant  had  stated  when  he  took 
the  ticket  that  the  luggage  belonged  to  the  pltff.,  and  that  the 
pltff.  was  coming  by  a  later  train,  and  the  defts.'  servants  had 
received  the  portmanteau  as  the  master's  luggage,  the  case  would 
have  been  very  different.  Here  there  is  nothing  to  impose  any 
duty  or  liability  on  the  defts.  beyond  the  relation  between  them 
and  the  servant  of  carrier  and  passenger,  they  undertaking  to 
carry  his  luggage  free  of  extra  charge."  "  If  the  servant  had  said 
it  was  his  master's  luggage,  the  company  probably  would  not  have 
carried  it." 

179.— Macrow  v.  G.W.R.,  1871,  L.K.  6  Q.B.  612. 

Pltff.  travelling  from  Canada  to  London  brought  as  passenger's 
luggage  (inter  alia)  six  pairs  of  sheets,  six  pairs  of  large  blankets, 
and  six  large  quilts. 

The  question  was  reserved  for  the  opinion  of  the  Court :  Are 
the  company  bound  to  carry  these  articles  as  passenger's 
luggage  ? 

Cockburn,  C.J.,  Blackburn  and  Mellor,  JJ. :  The  company's 
Special  Act  uses  the  expression  "  ordinary  "  luggage,  which  must 
be  taken  to  mean  the  personal  luggage  of  the  traveller.  The 
definition  of  luggage  in  Story  on  Bailments,  section  499,  is  sub- 
stantially correct,  reading  it  to  mean  that  what  is  "  usually  "  carried 
would  be  that  which  is  "  usual  "  for  the  different  sorts  and  classes 
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of  travellers.  And  so  Erie,  C.  J.,  in  Phelps,  174,  says, "  It  is  agreed 
on  all  hands  that  it  is  impossible  to  draw  any  very  well-defined 
line  as  to  what  is  and  what  is  not  necessary  or  ordinary 
luggage  for  a  traveller.  That  which  one  traveller  would  con- 
sider indispensable  would  be  deemed  superfluous  and  unnecessary 
by  another.  But  the  general  habits  and  wants  of  mankind  must 
be  taken  to  be  in  the  mind  of  the  carrier  when  he  receives  a 
passenger  for  conveyance."  Things  relating  to  the  passenger's 
immediate  necessities  or  to  the  ultimate  object  of  his  journey 
would  come  under  the  designation  of  personal  luggage,  as  a  gun- 
case,  fishing  apparatus,  the  easel  of  an  artist,  or  the  books  of  a 
student.  The  definition  would  exclude  merchandise,  and  things 
needed  for  a  larger  and  ulterior  purpose  than  a  mere  journey,  such, 
for  instance,  as  articles  of  furniture  or  household  goods.  A  pas- 
senger might  require  one  pair  of  sheets  upon  a  journey,  but  a 
quantity  intended  for  ordinary  household  use  could  not  be  treated 
as  luggage  necessary  for  the  passenger's  use  on  his  journey. 

180.— Kent  i*.  M.E.,  1S74,  L.B.  10  Q.B.  1. 

Pltff.  took  ticket  Bath  to  Chester ;  was  unaware  of  condition 
requiring  him  to  be  bound  by  the  company's  regulations  and 
conditions. 

On  the  time-tables  was  printed  the  following :  "  The  granting 
of  tickets  to  places  off  the  company's  lines  is  an  arrangement 
made  for  the  greater  convenience  of  the  public ;  but  the  company 
does  not  hold  itself  responsible  for  any  delay,  detention,  or  other 
loss  or  injury  whatsoever  arising  off  its  lines." 

By  agreement,  scheduled  to  Act  of  Parliament,  the  defts. 
were  entitled  to  the  use  of  the  L.  &  N.W.  Co.'s  Central  station 
at  Birmingham,  including  the  services  of  the  porters  and  clerks. 

On  changing  trains  at  Birmingham,  a  porter  in  the  service 
of  the  L.  &  N.W. II.  t'ink  charge  of  pltff.'s  luggage,  which  was 
never  seen  again. 

Cockburn,  C.J.,  Blackburn,  Quain,  Archibald,  .!.!.:  \\ . 
express  no  opinion  as  to  whether  pltff.  is  bound  by  the  condition. 
In  this  instance  the  luggage  was  not  "off  the  defts.'  lm<  " 
because  the  Birmingham  station  belonged  to  the  L.  &  N.\\ MI. 
In  such  a  case  the  condition  must  be  read  as  meaning  "out  of 

ir  custody."  If  action  had  been  brought  against  the  latter 
coiiii-  u.y  they  would  have  denied  receipt, and  nobody  would  have 

liuM»-  at  all. 
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181,— Whaite  v.  L.  &  Y.E.,  1874,  L.R,  9  Ex.  67. 

Pictures  undeclared,  value  £100,  damaged  in  collision.  The 
pictures  were  "packed"  (so  described)  in  pltff.'s  open  waggon. 
The  sole  point  of  the  case  was  that  the  waggon  did  not  come 
within  the  expression  "package  or  parcel." 

Bramwell,  Cleasby,  Pollock,  BB. :  Size  is  no  criterion  for 
determining  what  is  a  package,  nor  the  fact  that  the  top  may 
remain  uncovered. 

182. — Henderson   et  al.  (Steam  Packet   Company),   appellants,  v. 
Stevenson,  respondent,  1875,  L.R.  '2  H.L.  Scotch  App.  470. 

A  ticket,  having  on  its  face  only  the  words  "Dublin  and 
Whitehaven,"  was  given  to  a  passenger,  who,  without  looking 
at  it,  paid  for  it,  and  went  on  board.  Having  lost  all  his  luggage, 
he  brought  an  action  against  the  company. 

Defence  of  the  company :  That  on  the  back  of  the  ticket 
there  was  an  intimation  that  they  were  not  to  be  liable  for  losses 
of  any  kind  or  from  any  cause. 

Judgment  against  the  company,  with  costs. 

Cairns,  L.C. :  It  would  be  extremely  dangerous  to. hold  that 
where  a  document  is  complete  upon  the  face  of  it,  but  having 
on  the  back  of  it  something  which  has  not  been  brought  to  the 
knowledge  of  a  contracting  party,  he  shall  be  held  to  have 
assented  to  that  which  he  has  not  seen  and  of  which  he  knows 
nothing. 

Chelmsford,  L. :  A  mere  notice  from  the  steam  packet  com- 
pany, without  the  passenger's  assent,  will  not  discharge  them 
from  performing  the  very  essence  of  their  duty,  which  is  to  carry 
safely  and  securely,  unless  prevented  by  unavoidable  accidents. 
"Assent  is  a  question  of  evidence,  and  the  assent  must  be  given 
before  the  completion  of  the  contract.  The  company  undertake 
to  convey  passengers  in  their  vessels  for  a  certain  sum.  The 
moment  the  money  for  the  passage  is  paid  and  accepted  their 
obligation  to  carry  and  convey  arises.  It  does  not  require  the 
exchange  of  a  ticket  for  the  passage  money,  the  ticket  being 
only  a  voucher  that  the  money  has  been  paid.  Or,  if  a  ticket 
is  necessary  to  bind  the  company,  the  moment  it  is  delivered 
the  contract  is  completed,  before  the  passenger  has  had  an 
opportunity  of  reading  the  ticket,  much  less  the  indorsement. 
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It  may  be  a  question  whether,  if  a  passenger  were  to  read  the 
indorsement  and  decline  to  agree  to  the  terms,  the  company 
could  refuse  to  take  him  as  a  passenger.  Holding  themselves 
out  as  undertaking  to  convey  passengers  by  their  vessels,  it 
might  be  held  that  they  are  bound  to  carry  upon  the  terms  of 
their  common  law  liability  alone,  unless  a  special  contract  be 
entered  into  with  the  passenger.  But  it  is  unnecessary  to  con- 
sider this  point." 

Hatherley,  L. :  A  ticket  is  in  reality  nothing  more  than  a 
receipt  for  the  money  which  has  been  paid. 

O'Hagan,  L. :  Where  a  company  desires  to  impose  special 
and  stringent  terms  upon  its  customers,  there  is  nothing  unreason- 
able in  requiring  that  those  terms  shall  be  distinctly  declared 
and  deliberately  accepted. 

183.— Agrell  v.  L.  &  N.W.R.,  1876,  34  L.T.  134. 

Pltff.  arrived  at  Victoria  Station,  Manchester,  in  a  cab.  Defts.' 
porter  took  his  portmanteau  from  cab  and  placed  it  near  the  rack 
containing  luggage  labels.  Pltff.  endeavoured  to  get  another 
porter,  but  failing  that,  put  a  Hull  label  on  himsolf,  and  went  to 
refreshment-room  with  his  friend.  On  his  return  the  port- 
manteau was  gone,  and  it  was  never  found. 

The  arguments  of  Pollock,  C.B.,  did  not  convince  the  judges 
of  the  Divisional  Court,  but  were  approved  in  the  Court  of 
Appeal:  The  taking  from  the  cab  might  or  might  not  be  an 

ptance  for  the  purpose  of  transit.  A  single  word  on  either 
side  might  have  made  all  the  difference.  But  no  word  was 
spoken,  and  pltff.  was  left  in  charge  of  his  luggage.  Having 
power  to  draw  inferences  of  fact,  I  find  the  company  had  n<-t 
accepted  the  luggage  for  conveyance 

[N.B. — The  law  relating  to  the  circumstances  of  such  cases  is 
very  fully  and  clearly  discussed  by  the  learned  Chief  Baron;  his 
remarks  should  be  referred  to  whm  occasion  requires.] 

184.— Leach  v.  S.E.E.,  1876,  34  L.T.  (N.S.)  l.'U. 

At  Cannon  Street,  porter  took  luggage  on  to  platform.  Asked 
pint..  "  \Vhure  for?  "  Answer,  "  Woolwich."  Porter  call.  ,1  nut 
•  \\"....l\\irli  "  to  another  porter,  whereupon  pltff.  said  he  would 

•  it  in  the  carriage  \\ith  him.  Tin-  porter  went  away,  and 
pltiT.  went  to  get  bis  ticket.  On  r<  turn,  portmanteau  lost. 

>ve,  J.,held  himself  bound  by  the  decision  of  the  majority 
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of  the  Court  in  the  previous  case.     Had  he  power  to  find  fact, 
he  would  have  decided  differently. 

Quain,  J.,  considers  the  facts  bring  the  case  within  the 
opinion  of  the  dissenting  judge.  The  word  there  wanting  to 
complete  the  contract  was  actually  spoken  in  this  instance. 

185.— Lovell^.  L.C.  &  D.B.,  1876,  45  L.J.Q.B.  477. 

Pltff.  arrived  at  Victoria  about  2.40  p.m.,  thinking  train 
would  start  at  2.50  p.m.  The  time  of  departure  was  3.13  p.m. 

Porter  took  luggage  for  purpose  of  labelling,  and  the  ticket- 
office  was  opened  two  minutes  afterwards.  Meantime  a  small  box 
containing  photographs,  "  various  fittings,"  and  a  will  was  lost. 

Counsel  for  company :  Not  delivered  to  the  company  as 
carriers ;  ticket-office  not  open ;  not  prepared  to  receive  it ;  porter 
acted  beyond  scope  of  his  authority  in  taking  charge  of  luggage 
for  the  personal  convenience  of  the  passenger.  Carriers  are 
exempted  from  liability  for  the  whole  loss  where  part  of  the 
contents  are  "  valuables." 

Blackburn,  J. :  The  company's  notice  means  that  they  will 
not  be  liable  for  articles  left  about  upon  their  platforms.  In  this 
case  it  was  not  left  about,  but  delivered  to  the  porter  as  the  first 
step  in  the  transit  by  railway. 

186.— Harris  v.  G.W.R,,  1876,  1  Q.B.D.  515. 

Cloak-room  ticket  limited  liability  to  £5,  unless  value 
declared  and  insurance  paid  at  the  rate  of  Id.  in  the  £.  The 
luggage  was  not  taken  into  the  cloak-room,  but  left  outside  in 
the  vestibule. 

"  The  vestibule  is  a  place  to  which  passengers  have  access, 
and  in  which  luggage  in  the  custody  of  passengers  may  be  placed 
by  them.  A  thief,  taking  advantage  of  this,  either  removed  or 
concealed  the  cloak-room  tickets,  treated  the  luggage  as  his  own, 
and  with  an  extreme  of  cool  impudence,  applied  to  the  defts.' 
policeman  on  duty  to  assist  in  removing  them,  which  the  police- 
man did.  The  thief  was  subsequently  convicted,  but  only  part 
of  the  property  was  recovered.  Each  package  •  of  Miss  Harris's 
luggage  was  above  the  value  of  £5,  and  her  loss  was  £60,  and 
for  this  the  action  was  brought." 

Pltff.  knew  there  were  conditions,  but  did  not  know  what  they 
were. 
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Counsel  for  pltff.  :  Contract  not  carried  out.  Condition  can- 
not exempt  from  gross  negligence. 

Lush,  J. :  The  condition  should  be  read  as  absolving  the 
company  from  the  negligence  of  their  servants  in  the  warehousing 
of  goods,  not  to  relieve  them  from  the  duty  of  warehousing 
at  all. 

Mellor,  J.,  quoted  the  terms  of  the  cloak-room  ticket.  Pltff. 
is  not  excused  from  the  terms  by  the  pretext  that  he  did  not 
actually  read  them.  I  feel  considerable  hesitation  in  holding 
the  company  not  responsible,  since  they  never  warehoused  the 
luggage. 

Blackburn,  J. :  Pltff.  knew  there  must  be  some  terms,  and 
must  be  bound  by  them.  I  do  not  think  that  there  is  a  term 
that  the  goods  are  to  be  warehoused  in  any  given  place.  It  would 
have  been  no  breach  of  contract  to  have  warehoused  them  in  the 

i  bule  if  they  had  been  properly  guarded. 

Judgment  for  defts. 

187.— Cohen  v.  S.E.R.,  1877,  2  Ex.  Div.  253. 

Ticket  taken  at  Boulogne,  bore  an  endorsement  to  the  effect 
that  the  defts.  would  not  be  liable  for  loss  of  luggage  of  greater 
value  than  £b*.  By  negligence  of  defts.'  servants  pltff.'s  box 
was  dropped  into  the  sea  at  Folkestone,  and  injury  done  to  the 
extent  of  £73. 

A  question  having  arisen  whether  English  or  French  law 
applied,  the  Court  left  the  point  undetermined.  They  accepted 
the  statement  as  to  the  French  law  that  no  such  limitation  of 
liability  would  be  held  binding,  but  expressed  an  opinion  that 
English  law  would  prevail  as  to  matters  occurring  on  English 
steamers  or  English  railways. 

Counsel  for  defts.  argued  as  regards  English  law :  Passenger 
luggage  not  within  section  7  ;  contract  binding ;  so  decided  in 
Stewart,  172 ;  section  7  does  not  apply  to  steam  vessels. 

Hellish,  I. -I..  The  opinion  <>t  Holt,  ('..I.,  that  a  carrier  was 
a  gratuitous  bailee  as  regards  his  passengers'  luggage  may  be 
explained  l»y  the  modes  of  carriage  adopted  at  the  time.  A 
passenger  by  railway  or  steamboat  pays  for  the  conveyance  of 
his  luggage  as  well  as  for  hims» -IT.  >•  <  tion  7  applies  to  articles, 
goods,  and  thing--,  of  which  passengers'  luggage  is  OIK.  !  it 

not  only  comes  within  the  words,  but  it  comet*  within  the  tnischi  I 
which  the  Act  contemplated;  because  it  is  obvious  th.it   it  the 
VOL.  III.  i 
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-company  choose  to  insert  at  the  back  of  their  ticket  some  regula- 
tion that  they  will  not  be  answerable  for  the  loss  of  passengers' 
luggage,  it  comes  within  the  mischief  which  the  Act  contemplated. 
The  passenger  has  no  remedy;  unless  he  gives  up  his  journey 
altogether,  he  has  no  choice." 

Section  16,  Act  1868,  makes  the  Kailway  and  Canal  Traffic 
Act,  1854,  apply  to  steam  vessels  traffic.  The  words  apply  to 
the  whole  Act,  and  are  not  due  to  be  limited  to  the  earlier 
sections  only,  because  section  16  deals  mainly  with  the  questions 
of  equal  treatment. 

Brett,  L.J. :  In  these  cases  the  railway  company  insist  upon 
taking  luggage  from  you,  and  they  are  bound  to  redeliver.  If 
Doolan,  383,  is  contrary  to  this  opinion,  we  are  not  bound  by  it. 
I  do  not  agree  with  Stewart,  172,  and  think  it  ought  to  be  over- 
ruled. 

188.— Parker  v.  S.E.R.,  1877,  2  C.P.D.  416  ;  Gabell  v.  S.E.R.,  1877, 

2  C.P.D.  416. 

Two  cases  heard  together  on  appeal.  Bags  lost  from  cloak- 
room through  negligence  of  the  company's  servants,  valued  at 
£24  10s.  and  £50  16s.  respectively.  Condition  on  tickets  limiting 
responsibility  to  £10. 

Both  pltffs.  admitted  seeing  printing,  but  denied  reading  it  or 
knowledge  of  contents. 

Pollock,  B.,  and  Grove,  J.,  in  the  separate  cases,  left  the  same 
questions  to  the  jury. 

1.  Was  pltff.  aware  of  condition? 

2.  Was  pltff.  under  obligation  to  become  so  ? 

Mellish,  L.J. :  Circumstances  under  which  it  would  be  reason- 
able for  a  person  to  examine  the  writing  on  a  document  would 
differ.  A  person  receiving  a  turnpike  toll  ticket  might  well 
assume  that  it  contained  no  conditions ;  a  man  receiving  a  bill  of 
lading  must  know  that  it  contains  conditions,  or  abide  the  conse- 
quence of  his  exceptional  ignorance.  The  proper  direction  to 
the  jury  would  be,  if  pltff.  unaware  of  writing,  not  bound  ;  if  he 
knew  or  believed  the  writing  contained  conditions  he  is  bound ; 
if  he  knew  of  writing,  but  did  not  know  it  contained  conditions, 
the  jury  must  decide  whether  reasonable  notice  had  been  given 
or  not. 

Blackburn,  L.J. :  The  primary  purpose  of  the  ticket  is  to 
identify  the  articles  and  the  person  entitled  to  reclaim  them. 


PASSENGERS'   LUGGAGE.  115 

1 1  a  practice  has  grown  up  of  imposing  binding  conditions  by 
means  of  notices  on  the  tickets,  a  person,  even  though  ignorant 
<>;'  the  practice,  might  be  bound  by  it.  But  no  suggestion  has 
been  made  of  any  such  practice. 

Brain  well,  L..T. :  Pltffs.  knew  of  the  printed  matter.  They 
admit  they  knew  it  concerned  them  in  some  way.  They  admit 
they  knew  it  might  be,  but  say  they  did  not  know  it  was,  the 
contract.  Their  evidence  is  mainly  to  the  effect  that  they  did 
not  care,  and  now  they  desire  to  have  the  benefit  of  their  own 
indifference.  Such  a  view  would  not  be  entertained  in  respect 
of  any  other  business  than  that  of  a  railway  company.  In  my 
opinion  it  is  a  question  of  law ;  but  if  not,  I  concur  in  granting 
a  new  trial  on  the  ground  that  the  verdict  is  against  the  evidence. 

o  one  can  read  the  evidence  of  the  pltffs.  in  this  case  without 
seeing  the  mischief  of  encouraging  claims  so  unconscientious  as 
the  present." 

Rule  absolute  for  new  trial. 

189.— Woodward  r.  L.  &  N.W.R.,  1878,  3  Ex.  Div.  121. 

Hand-painted  designs  of  rugs,  carpets,  etc.,  taken  by  com- 
mercial traveller  as  luggage,  lost.  Value,  £148. 

Cleasby,  B.,  Hawkins,  J. :  The  fact  that  these  designs  were 
hand-painted  does  not  make  them  "  paintings  "  within  the  mean- 
ing of  the  Carriers  Act.  It  is  for  the  jury  to  decide  all  snoli 
questions  of  fact. 

190.— Patscheider  r.  G.W.R.,  1878,  3  Ex.  Div.  153. 

On  arrival  of  luggage  at  Paddington  pltff.  went  for  hotel 
porter  to  take  luggage;  on  arrival  at  hotel  her  box  was  missing. 
Bnoe  uncertain  as  to  what  happened  in  the  mean  time. 

Clensby,  B. J  Tin-  duty,  of  a  company  is  clearly  put  m 
Bedfield  on  Carriers.  "It  is  the  duty  of  a  railway  company. 
in  regard  to  the  baggage  of  a  passenger  \\hirh  \\-.^  r  ,i-h<.I  it- 
destination,  to  have  the  baggage  ready  for  delivery  upon  tin* 
platform  at  the  usual  place  of  delivery  until  the  owner,  in  tin- 

rcise  of  due  diligence,  can   call   and   receive  it,  and    it    i- 

the  owner's  duty  to  call  for  and  remove  it  \\itlnn  u  reasonable 

The  mere  throwing  of  the  box  out  upon  ti  ni» 
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191.— Bergheim  v.  G.E.R.,  1878,  3  C.P.D.  221. 

Dressing-case  placed  on  seat  of  first-class  compartment. 
Porter  locked  the  door  while  pltff.  went  to  the  refreshment-room. 
On  his  return  porter  unlocked  the  door,  but  the  dressing-case 
was  not  there. 

Jury  found  no  negligence  on  part  of  either  pltff.  or  defts. 

The  Court  of  Appeal,  in  absence  of  negligence,  held  defts. 
not  liable. 

By  the  Court  (Bramwell,  Brett,  Cotton,  L. JJ.)  :  The  principle 
laid  down  by  Holt,  C.J.,  in  Coggs  v.  Bernard  (1  S.L.C.  188)  does 
not  apply  when  the  conditions  are  different.  The  company  can- 
not be  charged  with  the  full  liability  of  a  common  carrier  unless 
they  have  control  of  the  goods.  In  this  instance  pltff.  had  taken 
it  under  his  own  care,  and  the  company,  having  been  found  to  be 
not  guilty  of  negligence,  are  exonerated  from  liability. 

192.— Hooper  v.  L.  &  N.W.R.,  1880,  50  L.J.Q.B.  103. 

Pltff.  took  ticket  from  Stourbridge  (G.W.R)  to  Euston. 
Portmanteau  placed  in  defts.'  van  at  Birmingham  and  lost. 

Counsel  for  defts. :  Mytton's  case,  167,  shows  no  cause  of 
action  against  defts. 

Denman  and  Lindley,  JJ. :  Had  Mytton,  167,  been  cited  in 
Foulkes,  28,  no  doubt  it  would  have  been  expressly  overruled. 
It  is  inconsistent  with  the  ratio  decidendi  of  that  case.  If  there 
is  no  contract  with  the  defts.,  they  have  taken  charge  of  this 
luggage,  which  has  been  lost  through  their  negligence,  and  they 
are  consequently  responsible  for  the  loss. 

193.— Millen  v.  Brausch,  1882,  10  Q.B.D.  143. 

Passenger's  luggage  booked  to  Rome,  13th  of  November,  sent 
by  mistake  to  New  York.  Error  discovered  gradually,  and 
luggage  returned  llth  of  March.  Action  27th  of  February 
for  £210. 

Part  of  the  claim  was  in  respect  of  silks  and  furs  above  the 
value  of  £10,  undeclared. 

Lopes,  J.,  found :  1st,  goods  lost ;  2nd,  damages  due  for  deten- 
tion of  ordinary  luggage  ;  3rd,  no  liability  for  damages  occasioned 
by  rough  handling  of  undeclared  valuables  in  Custom  House ; 
4th,  liability  for  their  detention. 

The  Court  of  Appeal  (Baggallay,  Brett,  and  Lindley,  L. JJ.) 
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Lopes,  J.,  followed  Hearn,  90,  as  to  4th  head  of  damages.  There 
the  pltff.  in  his  pleadings  carefully  negatived  the  loss  of  the 
goods,  which,  in  fact,  were  in  the  defts.'  possession  ;  here  the 
goods  were  found  to  have  been  lost  at  the  time  of  action  brought. 
The  Carriers  Act  does  not  specifically  mention  detention.  It 
must  not  be  construed  with  such  refinement.  If  goods  are  lost, 
there  may  be  special  damage  arising  from  delay.  The  Act  can- 
not mean  that  the  carrier  in  that  case  is  not  liable  for  loss,  but 
that  he  is  liable  for  damages  consequent  on  loss.  Pianciani,  91, 
shows  that  the  carrier  is  responsible  for  detention  when  the 
goods  are  in  his  possession.  We  concur. 

The   damages  given  under  the  4-th   head   for   detention   of 
"  valuables  "  were  disallowed. 


194.— Hodkinson  v.  L.  &  N.W.R.,  1884,  14  Q.B.D.  228. 

Porter  undertook  to  take  charge  of  luggage  while  passenger 
went  to  her  destination  and  arranged  to  send  for  it.  A  woman, 
whom  the  porter  thought  to  be  pltff.,  claimed  a  box,  and  took  it. 

Coleridge,  C.J. :  When  the  luggage  was  taken  from  the  van 
and  placed  at  pltff.'s  disposal  the  delivery  was  complete.  In 
accepting  redelivery  the  porter  was  not  acting  as  the  company's 
agent. 


195.  -Welch  v.  L.  &  N.W.R.,  1886,  34  W.R.  166. 

Pltff.  mistaking  time  of  departure  of  train,  arrived  one  hour 
too  soon.  He  handed  his  luggage  to  a  porter,  saying,  "Now, 
John,  look  after  the  luggage  until  the  next  train  goes  to  Euston," 
and  then  went  away  to  the  billiard-room  of  an  hotel  near. 

It  \v;i>  fo  /  /  that  the  porter  was  acting  on  his  own  responsibility 
in  so  taking  charge,  and  not  within  the  scope  of  the  authority 
given  him  by  the  del 

Counsel  for  pltti '..  n -lyinur  <n<  Bunch,  196,  contends:  No 
<lifTerence  between  going  to  a  waiting-room  or  to  an  hotel 
outside. 

A.  L.  Smith,  -I. :  "  It  Miukis  all  tli.-  ditVcrence  for  the  purpose 

f«.r  which  the  chattels  are  handed  to  the  porter.     If  I  give  my 

luggage  to  a  porter  while  I  go  to  get  my  ticket,  I  should  say  he 

tin*  purpose  of  transit;  but  if  I  deliver  it  to  him 

whil-  I  go  to  play  billiards,  it  is  otherwise." 
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196.— Bunch  v.  G.W.R,,  1886,  17  Q.B.D.  215. 

Claim  for  loss  of  Gladstone  bag.  Passenger  arrived  at  Pad- 
dington,  24th  of  December,  forty  minutes  before  departure  of  train 
for  Bath.  Porter  took  charge  of  three  articles,  two  to  be  labelled, 
and  the  bag  in  question.  Passenger  went  to  ticket-office,  not  to 
take  ticket,  but  to  meet  husband,  who  was  doing  so.  [Defts.' 
counsel  set  up  this  as  a  breaking  of  the  journey.]  Returning  for 
luggage  in  ten  minutes,  found  porter  gone  away,  the  labelled 
luggage  put  in  the  train,  but  the  bag  missing.  A  great  crowd 
on  platform. 

Defts.  relied  on  a  notice  in  the  ticket-office  :— 

"  Passengers  are  required  to  see  their  luggage  duly  labelled, 
as,  until  labelled,  it  will  not  be  put  into  the  trains,  nor  will  the 
company  assume  or  incur  any  responsibility  in  respect  thereof. 
The  company's  servants  have  strict  orders  not  to  take  charge  of 
any  luggage  or  parcels  ;  and  if  passengers  are  desirous  of  leaving 
them  under  the  charge  of  the  company,  they  must  themselves 
take  or  see  them  taken  to,  and  deposited  in,  the  cloak-room." 

The  ticket  also  purported  to  be  issued  subject  to  the  con- 
ditions of  the  time-tables,  etc. 

"  The  company  will  not  in  any  case  be  liable  for  luggage 
taken  with  the  passengers  into  the  carriages,  but  only  when  it  is 
properly  labelled  and  placed  in  a  luggage  van." 

The  County  Court  judge  found  porter  guilty  of  negligence. 

Esher,  M.R  :  The  scope  of  a  porter's  authority  is  limited  by 
what  the  company  deliberately  allow  their  porters  to  do,  not  by 
reason  of  secret  orders  given  to  him.  On  arrival  at  a  station,  the 
porters  carry  the  luggage  on  the  platform,  awaiting  instructions 
as  to  labelling.  From  the  moment  it  is  received  the  company 
are  liable  as  common  carriers.  So  far  there  appears  no  dis- 
tinction between  luggage  intended  to  be  labelled  or  not.  If 
afterwards  the  passenger  takes  some  luggage  under  his  control, 
the  company  cease  to  be  common  carriers ;  but  as  bailees  they 
are  still  responsible  for  the  results  of  their  negligence.  At  the 
end  of  the  journey,  if  the  company  again  take  charge  of  the 
luggage  for  the  purpose  of  delivery,  they  reassume  their  obliga- 
tions as  common  carriers.  The  cloak-room  is  provided  for  cases 
where  the  journey  is  suspended,  not  for  the  purpose  of  depositing 
luggage  during  the  process  of  taking  the  ticket. 

Previous  cases  discussed. 
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Lindley,  L.J. :  "  This  is  an  instance  of  the  struggle  which  is 
going  on  day  by  day  between  railway  companies  and  the  public. 
The  railway  companies  want  to  throw  off  from  themselves  all  the 
responsibility  which  they  can,  and  they  try  to  do  it  to  an  extent 
which  does  not  always  succeed.  On  the  other  hand,  it  may  be 
that  the  public  want  to  throw  on  them  responsibilities  which 
are  too  onerous,  and  such  attempts  are,  on  their  side,  often  un- 
successful." A  notice  by  a  company  that  they  will  not  be  respon- 
sible even  for  their  own  negligence  when  luggage  is  taken  into 
a  carriage  is  unreasonable  and  void  by  the  Kailway  and  Canal 
Traffic  Act,  1854.  The  finding  of  negligence  covers  the  case, 
irrespective  of  any  question  as  to  authority. 

Lopes,  L.J.  (dissentiente) :  The  company  did  not  receive  the 
bag  as  carriers  at  all.  It  was  not  intended  to  be  put  in  their 
possession,  but  to  remain  in  the  control  of  the  passenger.  If  it 
had  been  put  into  the  carriage,  as  intended,  the  company  would 
not  have  been  liable.  No  duty  of  porter  to  take  charge  of 
articles  while  passenger  is  engaged  elsewhere  for  his  own  con- 
venience. If  the  company  is  to  find  porters  to  take  charge  for 
ten  minutes,  it  is  difficult  to  see  how  the  business  of  the  company 
is  to  be  carried  on. 

197.— Cutler  v.  N.L.R.,  1887,  19  Q.B.D.  64. 

Season-ticket  holder,  Broad  Street  to  Kew.  By  the  conditions 
of  his  special  contract  he  was  to  abide  by  all  rules  and  regula- 
tions, etc. ;  not  use  ticket  for  intermediate  stations. 

Notice :  "  Company  will  not  be  responsible  for  any  passengers' 
luggage  unless  fully  and  properly  addressed  with  the  name  and 
destination  of  the  owner." 

Pltn.  had  bag,  not  addressed,  labelled  at  Broad  Street  for 
Kew.  PltfT.  got  out  at  Camden  Town,  proceeded  by  next  train 
to  Kew.  No  luggage  had  been  put  out,  and  bag  was  never 
recovered. 

Counsel  for  defts.:  The  company  \v<  r.  not  common  carriers 
of  the  bag  as  between  Camden  Town  and  J\ 

Hawkins  and  A.  L.  Smith,  JJ. :  A  condition  which  would 
absolve  from  felony  cannot  be  reasonable.  Pltff.  had  agreed  not 
to  use  his  ticket  for  interim  <  I  into  stations;  company  were 
gratuitous  bailees  as  between  Camden  Town  an -I  K<  \\.  Luggage 
did  not  arrive  at  Kew,  an-1  tin  r.  is  fe  case  of  negli- 

gence to  go  to  the  ju  i 


120  THE  LAW  OF  RAILWAY  AND  CANAL  TRAFFIC. 

The  defts.,  therefore,  were  held  not  entitled  to  a  nonsuit,  and 
as  this  was  the  only  point  before  the  Court,  judgment  was 
entered  for  pltff. 

198.— Skipwith  v.  G.W.R.,  1888,  59  L.T.  520. 

Bag,  value  agreed  at  fifty  guineas,  misdelivered  from  Pad- 
dington  cloak-room. 

Pltff.'s  ticket  was  numbered  293 ;  the  company  had  received 
ticket  294,  but  pltff.'s  bag  was  missing,  and  that  labelled  294 
still  there.  Ticket  as  in  Harris,  186. 

For  pltff.  :  Misdelivery  is  not  loss,  and  is  not  covered  by  the 
exemption  of  the  cloak-room  conditions. 

Wills,  Grantham,  JJ. :  We  follow  the  opinion  of  Black- 
burn, J.,  in  Harris,  186.  The  negligence  in  this  case  is  more 
pardonable  than  in  that.  The  bag  is  lost  to  the  company  within 
the  ordinary  meaning  of  that  word. 

199.— Firth  v.  N.E.R.,  1888,  36  W.R.  466. 

Pltff.,  on  arrival  at  destination,  took  away  a  portmanteau 
resembling  his  own,  but  belonging  to  another  passenger.  On 
arrival  home  he  discovered  his  mistake  and  came  back,  but  his 
own  was  lost. 

Mathew  and  A.  L.  Smith,  JJ. :  We  approve  of  the  principle 
laid  down  by  Eedfield  and  quoted  in  Patscheider,  190.  The 
slight  evidence  before  the  County  Court  judge  was  not  sufficient 
to  warrant  any  presumption  that  the  portmanteau  was  stolen 
before  the  pltff.  went  away.  The  pltff.  did  not  present  himself 
to  claim  delivery  within  a  reasonable  time. 

200.— Roche  v.  C.P.R.,  1889,  24  L.E.  Ir.  250. 

Pltff.  deposited  in  cloak-room  a  Gladstone  bag,  locked  with 
ordinary  lock.  Ticket  issued  contained  no  conditions  limiting 
liability.  No  declaration  of  value.  Bag  redelivered  locked,  but 
with  £13  abstracted.  Night  watchman  not  called.  Claim  made 
for  £10. 

For  defts. : 

1.  Evidence  pointed  to  larceny  by  servant ;  bailees  not  liable 
in  absence  of  negligence. 

2.  Contributory  negligence  of  pltff. ;  insecure  locking. 

3.  Defts.  liable  only  for  apparent  contents. 

4.  Pltff.  deceived  company  by  non-declaration. 


PASSENGERS'  LUGGAGE.  121 

GibsoD,  J. :  1.  Loss  of  property  throws  on  the  bailee  the  onus 
of  giving  some  explanation.  In  absence  of  evidence  Van  Toll, 
171.  is  authority  for  inferring  negligence. 

-!.  It  cannot  be  held  negligence  to  fasten  a  bag  with  a  cheap 
lock  instead  of  an  expensive  one.  Nothing  equivalent  appears 
in  ordinary  cloak-room  conditions. 

3.  Baron  Parke  says  (10  M.  &  W.  161),  "if  anything  is 
delivered  to  a  person  to  be  carried,  it  is  the  duty  of  the  person 
receiving  it  to  ask  such  questions  about  it  as  may  be  necessary ; 
if  he  ask  no  questions,  and  there  be  no  fraud  to  give  the  case 
a  false  complexion,  on  the  delivery  of  the  parcel,  he  is  bound  to 
carry  the  parcel  as  it  is." 

In  no  previous  case  have  such  contentious  been  put  forward. 
In  Butcher,  165,  the  company  were  held  liable  for  £240  ;  but 
in  view  of  Phelps,  174,  it  may  be  considered  that  so  great  a 
sum  ought  not  to  be  looked  upon  as  passengers'  luggage. 

1.  There  is  nothing  unusual  in  depositing  articles  of  value. 
It  was  for  the  defts.  to  do  as  other  companies  have  done,  and 
provide  conditions  restricting  their  liability. 

[X.B. — In  Phelps,  174,  the  Carriers  Act  was  pleaded;  in 
Butcher,  165,  apparently  not.  Still,  the  decision  in  Phelps,  174, 
did  not  turn  upon  that  fact,  but  upon  the  opinion  of  the  Court 
that  it  was  not  passenger's  luggage.] 

201.— Singer,  etc.  r.  L.  &  S.W.R.,  (1894)  1  Q.B.  833. 

One,  Woodman,  had  possession   of  a  sewing  machine,  the 

;>erty  of  the  pltffs.,  on  a  hire-purchase  agreement.  He 
deposited  it  in  the  cloak-room  at  Waterloo,  and  there  left  it  until 
the  charges  amounted  to  4s. 

Woodman  discontinued  his  hire-purchase  payments,  and  sent 
the  cloak-room  ticket  to  the  pltffs.  Pltffs.  refused  to  pay  the 
charges,  and  defts.  refused  to  give  up  the  machine  without. 

Counsel  for  pltffs. :  Defts.  are  not  acting  in  their  capacity  as 
carriers ;  as  warehousemen  they  cannot  retain  the  pltffs/  property 
as  a  lien  for  charges  due  by  a  third  party. 

Counsel  for  defts. :  The  principle  underlying  the  carriers'  and 
innkeepers'  lien  is  that  they  are  compelled  to  receive  whatever 
goods  may  bo  brought  them.  The  railway  company,  under 
section  2,  is  bound  to  provide  a  cloak-room  and  receive  all  goods 
tendered. 

and  Collins,  .1.1.:  Under  the  Traffic  Act*  the  companies 
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are  bound  to  provide  all  reasonable  facilities,  etc.  One  of  the 
most  reasonable  of  such  facilities  is  the  cloak-room  at  railway 
stations.  Having  regard  to  modern  decisions  and  the  rising 
standard  of  convenience  to  which  railway  companies  are  bound 
to  conform,  a  cloak-room  is  a  facility  which  it  must  be  taken  that 
railways  are  bound  to  provide.  On  that  ground  they  are 
entitled  to  a  lien  for  their  charges. 


202.— Meux  v.  G.E.R.,  (1895)  2  Q.B.  387. 

Pltff.'s  servant  took  ticket  for  himself.  His  luggage  was 
negligently  thrown  off  the  platform  in  front  of  a  train,  and  his 
livery,  property  of  the  pltff.,  injured. 

For  defts. :  No  contract  with  pltff. ;  no  action  in  tort, 
because  property  not  lawfully  on  railway. 

Mathew,  J.,  gave  judgment  accordingly. 

On  appeal  (Esher,  M.K.,  Kay  and  A.  L.  Smith,  L.JJ.) : 
Although  the  livery  was  not  the  property  of  the  servant,  it  was 
his  personal  luggage.  It  was  lawfully  on  the  defts.'  premises, 
and  the  defts.  are  liable  for  the  consequences  of  their  tortious 
acts.  The  property  has  been  damaged  by  their  active  negli- 
gence ;  the  pltff.  has  an  action  in  tort  wholly  irrespective  of 
contract. 


203.— Pratt  v.  S.E.R.,  (1897)  1  Q.B.  718. 

Gun  deposited  in  cloak-room.  Condition  on  ticket :  "  The 
company  will  not  be  responsible  for  any  package  exceeding  the 
value  of  £10." 

Judge  in  County  Court  found  :  Gun  above  £10  in  value ; 
injured  through  carelessness  of  defts.'  servants.  Condition  bind- 
ing ;  applies  to  loss  only,  not  damages. 

Verdict,  £5  5s. 

Counsel  for  defts. :  Condition  held  to  cover  damage  in  Van 
Toll,  171.  The  pltff.  could  have  covered  the  risk  by  a  small 
insurance. 

Counsel  for  pltff. :  Condition  not  reasonable. 

Cave  and  Lawrance,  JJ. :  Common  law  contract  of  bailment 
does  not  need  to  be  reasonable. 

The  general  word  "  responsibility  "  includes  responsibility  for 
damage. 
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205.— Britten  v  G.N.R.,  1899,  1  Q.B.  243. 

Is  a  bicycle,  unpacked,  passenger's  luggage  ? 

Channell,  J. :  No  ! 

Judges  have  always  found  it  more  easy  to  say  what  is  not  than 
to  frame  an  exhaustive  definition  of  what  is.  Certain  requirements 
must  exist  in  order  that  the  thing  may  be  ordinary  luggage ;  it 
must  be  for  the  traveller's  personal  use ;  it  must  be  for  use  in 
connection  with  the  journey ;  it  must  be  of  the  nature  of  things 
habitually  taken  by  persons  travelling,  and,  moreover,  the 
accepted  meaning  of  the  word  involves  the  idea  that  it  must  be 
enveloped  in  some  kind  of  package.  In  Macrow,  179,  it  would 
seem  that  although  certain  articles  are  mentioned  as  being  of  the 
nature  of  luggage,  still,  some  kind  of  box  or  bag  is  required  to 
complete  the  character  of  the  consignment. 
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210.—  Pegler  r.  Mon.  R.,  1861,  6  H.  &  N.  G44. 

This  case  ceases  to  be  of  importance  now  that  the  vexed 
question  of  terminal  charges  is  set  at  rest. 

The  "  tolls  "  authorized  by  the  defts.'  Special  Act  amounted, 
in  the  case  of  grain,  to  3d.  per  ton  per  mile.  When  acting  as 
carriers  the  company  claimed  the  right  to  make  charges  for 

ions  terminal  services,  including  provision  of  stations  and 
sidings,  shunting  of  trucks,  and  the  like  ;  in  this  instance,  Qd. 
per  ton  at  each  end. 

Pollock,  C.B.,  Martin,  Bramwell,  Wilde,  BB.  :  When  the 
company  act  as  carriers,  the  charge  for  the  whole  service 
performed  must  not  exceed  the  maximum  of  the  tolls  authori/«  <1 


.—  Myers  v.  L.  &  S.W.R.,  istJD,  L.R.  5  C.P.  1. 

Machinery  sent  from  Suuthamptnn  to  Luton,  carried  through 
Clapham  Junction  to  Nine  Kims,  and  >•;,<  riapliam  Junction 
again  to  Blackfriars.  Pltff.  objected  to  pay  for  conveyance 
from  Clapham  Junction  to  Kim-  Minis  and  l>ack. 

The  report  does  not  state  whether  any  evidence  was  given  as  to 
the  practical  possibility  of  an  interchange  at  Clapham  Junction. 
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Bovill,  C.J. :  I  understand  the  question  that  has  been  sub- 
mitted by  the  County  Court  judge  for  the  opinion  of  the  Court 
is,  whether  the  company  were  bound  to  charge  only  for  the 
number  of  miles  that  the  goods  would  have  been  carried  if  they 
had  been  conveyed  by  the  shortest  route,  and  I  confine  myself 
to  that  question.  I  am  of  opinion  that  they  are  not  bound  to 
do  so.  It  must  be  taken  that  the  route  by  which  the  goods  were 
carried  was  the  usual  one,  and  the  judge  has  found  that  it  was 
also  reasonable.  I  think,  therefore,  they  are  entitled  to  charge 
for  the  whole  number  of  miles  the  goods  were  carried. 

212. — Pryce  v.  Monmouthshire  Canal  &  Railway  Co.,  1878, 
L.E.  4  H.C.  197. 

According  to  the  company's  Special  Act  they  were  authorized 
to  make  a  reasonable  charge  for  the  expense  of  stopping,  loading, 
and  unloading. 

Held,  by  the  Court  of  Appeal  and  the  House  of  Lords,  that 
the  charge  was  not  of  the  nature  of  a  toll,  which  it  was  necessary 
to  publish  on  a  toll-board  to  make  it  valid. 

The  principal  point  at  issue  was  whether  the  ordinarily-used 
expression, " one  penny  per  ton  per  mile  "  would  authorize  a  charge 
for  a  fraction  of  a  mile.  The  particular  point  is  set  at  rest  by 
recent  legislation ;  but  the  views  of  the  members  of  the  House  of 
Lords  are  still  of  interest  upon  the  questions,  whether  a  railway 
company  may  make  any  charge  not  authorized  by  their  Acts, 
and  whether  when  the  authority  to  charge  is  dubious  the  Court 
should  act  upon  the  principle  verba  fortius  accipiuntur  contra 
proferentem. 

213.— Aberdeen  Commercial  Co.  v.  G.N.S.R.,  1878,  3  By.  &  Ca.  Tr. 

Cas.  205. 

Application  to  afford  reasonable  facilities  for  the  conveyance 
of  artificial  manures ;  to  desist  from  charging  rates  above  the 
maximum ;  and  to  desist  from  preferring  the  traffic  of  the  Town 
Council  of  Aberdeen.  The  toll  clauses  of  the  company's  Special 
Act  authorized  charges  for  "all  sorts  of  manure,"  for  use  of 
railway  2d.  per  ton  per  mile,  for  carriages  Id.,  for  locomotive 
power  Id.  The  rate  for  conveyance,  including  "  all  other  charges 
incidental  to  conveyance/'  was  2d.  per  ton  per  mile.  The  com- 
pany gave  notice  that  they  were  not  common  carriers  of  manures, 
but  that  they  were  willing  to  provide  waggons  and  [or]  locomotives 
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by  agreement.  They  carried  city  dung  and  refuse,  but  it  was 
found  that  there  was  no  competition  between  that  and  guano, 
etc.,  and  that  the  lower  rate  did  not  constitute  an  undue  prefer- 
ence of  the  Town  Council. 

Sir  F.  Peel :  If  the  company  really  carry,  a  notice  that  they 
are  not  common  carriers  is  of  no  avail  to  entitle  them  to  impose 
their  own  rates  of  charge,  regardless  of  limiting  clauses  ;  a  refusal 
to  carry  does  not  enable  them  to  fall  back  upon  their  toll  clauses. 
In  considering  whether  guano  is  a  "  sort  of  manure  "  to  be  carried 
at  2d.  or  "  drugs,  etc.,"  at  4d.,  we  think  any  ambiguity  of  mean- 
ing should  be  decided  against  the  parties  who  obtained  the  Act. 

The  Commissioners  stated  a  case  for  the  opinion  of  the  Court 
of  Session,  and  asked  (1)  whether  they  had  jurisdiction  to  order 
traffic  to  be  conveyed  at  rates  not  exceeding  the  maximum,  and 
(2)  whether,  when  traffic  was  actually  carried,  it  was  open  to  the 
company  to  levy  charges  under  the  toll  clauses.  A  third 
question  in  the  alternative  was  not  answered. 

The  Court  of  Session  (the  Lord  President,  Deas,  Mure,  and 
Shand,  LL.)  concurred  in  affirming  the  decision  of  the  Railway 
Commissioners  on  both  points.  The  Statute  casts  upon  railway 
companies  "  the  duty  to  abstain  from  subjecting  any  particular 
person  or  company,  or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatever.  Now,  I  think  there  cannot  be  the  smallest  doubt 
that  the  grievance  complained  of  here,  if  the  complaint  is  well- 
founded,  is  certainly  the  subjecting  of  a  particular  description  of 
traffic  to  an  undue  and  unreasonable  prejudice  and  disadvantage  ; 
and  therefore,  upon  the  matter  of  the  first  question,  as  to  the 
jurisdiction  of  the  Commissioners,  I  think  there  cannot  be  any 
doubt  at  all."  The  toll  clauses  have  the  effect  of  protecting  the 
companies  when  acting  in  their  capacity  of  carriers  on  their  own 
railway,  and  were  not  intended  to  limit  the  operation  of  the  rate 
clauses.  They  have  reference  to  the  state  of  affairs  when  the  con- 
duct of  the  train  is  entirely  in  the  hands  of  the  trader.  In  the 
circumstances  before  the  Court  the  company  did  not  supply  either 
locomotives  or  locomotive  power;  they  took  the  applicants' 

tic,  and   allowed  it    to  form  part  of  a  general  train  in  th<- 

ds of  their  own  driven,  fii  1  l.nkcsmen.  The  primary 

purpose  of  a  railway  company  is  to  make  a  road;  according  to 
the  theory  of  law,  a  public  road.  They  are  authorized  also  to 
act  as  carriers,  and,  in  the  present  case,  the  comp .my  does  all 
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that  the  Act  describes  as  "  carrying  and  conveying."  They  are, 
in  fact,  acting  as  carriers,  notwithstanding  their  elaborate  notice 
to  the  contrary,  and  must  be  bound  by  their  rate  clauses.  If 
the  notice  were  good  as  to  merchandise,  it  would  be  so  also  as 
to  passengers,  and  it  would  be  open  to  any  company  to  say  they 
were  not  common  carriers  of  passengers,  to  treat  the  passenger 
traffic  precisely  as  before,  but  charge  everybody  double.  In 
fact,  under  the  toll  clauses  in  question,  they  might  charge  third- 
class  passengers  4d.  per  mile.  The  Court  also,  in  referring  to 
the  third  question,  expressed  an  opinion  on  the  validity  of 
the  compulsory  conditions.  The  company,  having  refused  to 
act  as  carriers,  required  the  applicants  to  sign  a  requisition 
for  locomotive  power  an  1  waggons.  "  In  the  first  place,  we 
cannot  quite  deal  with  these  contracts  as  voluntarily  entered 
into.  They  were  entered  into  of  necessity  by  the  traders,  who, 
finding  this  company  with  practically  the  monopoly  of  a  great 
line  of  road,  were  obliged  to  have  their  goods  carried  under 
these  signed  notes,  or  to  have  their  business  practically  brought 
to  an  end." 

214.— Chatterley  Iron  Co.  v.  N.S.R.,  1878, 
3  Ry.  &  Ca.  Tr.  Gas.  238. 

The  defts.  sought  to  enforce  charges  in  excess  of  the  maximum 
by  issuing  a  notice  that  the  company  were  not  common  carriers 
of  coal  and  ironstone.  The  Railway  Commissioners  followed  the 
decision  of  the  Court  of  Session  in  the  Aberdeen  case,  213. 

The  defts.,  in  further  justification  of  charges  in  excess  of  the 
maximum,  alleged  services  at  sidings,  and  the  applicants  claimed 
that  the  Railway  Commissioners  had  jurisdiction  to  hold  that 
under  the  circumstances  all  charges  in  excess  of  the  conveyance 
rate  were  terminal  charges,  and  within  section  15  of  the  Act  of 
1873.  The  Railway  Commissioners  found  that  no  services  beyond 
those  "  incidental  to  conveyance "  were  rendered  at  the  sidings, 
and  that  nothing  was  due  to  be  charged  for  terminals. 

"The  fifth  question  distinguishes  between  the  main  lines  of  a 
railway  and  the  subsidiary  lines  used  as  sidings  for  shunting, 
handling  of  goods,  and  other  like  services,"  and  it  is  proposed 
to  be  asked  whether  a  company  may  not  make  an  extra  charge 
for  the  use  of  them.  "  But  a  railway  company  could  not  carry 
on  the  business  of  a  carrier  if  it  had  no  place  to  shunt,  or  to 
stand  and  deposit  its  trucks  in,  and  it  cannot,  therefore,  be  said 
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to  perform  a  special  service,  by  having  and  using,  or  granting 
the  use  of  such  a  place." 

The  Commissioners  were  willing  to  state  a  case  similar  to 
that  >ubmitted  to  the  Court  of  Session,  but  the  defts.  seemed 
t<>  prefer  to  ignore  the  Commissioners'  order  altogether.  Sub- 
sequently a  rule  nisi  was  obtained  in  the  Queen's  Bench  Division 
of  the  High  Court  of  Justice  by  the  Chatterley  Iron  Co.,  calling 
upon  the  N.S.R.  and  their  directors  to  show  cause  why  a  writ  of 
attachment  should  not  issue  against  the  directors  for  disobedience 
to  the  order  of  the  Railway  Commissioners  dated  the  7th  of  May, 
1  V7s,  and  why  the  Court  should  not  order  the  railway  company 
to  pay  a  sum  not  exceeding  £200  for  every  day  after  a  date  to 
be  named  in  such  order,  or  otherwise  as  the  Court  might  direct. 

Cockburn,  C.J. :  We  have  no  power  to  make  the  order,  and 
it  was  never  intended  that  we  should  have.  Our  only  power  is 
under  section  26  of  the  Regulation  of  Railways  Act,  1873,  to 
enforce  the  orders  made  by  the  Commissioners,  and  not  to  make 
orders.  The  very  purpose  of  establishing  the  court  of  the  Rail- 
way Commissioners,  was  in  order  that  the  time  of  the  courts  of 
justice  might  not  be  taken  up  by  squabbles  among  railway 
companies  inter  se,  and  between  railway  companies  and  persons 
employing  them.  All  that  was  to  go  to  the  Railway  Commis- 
sioners ;  but  then,  when  it  came  to  a  question  of  enforcing  the 
order  of  the  Commissioners,  that  was  reserved.  We  are  simply 
ancillary  to  assist  the  Commissioners  when  the  parties  are 
entitled  t«»  certain  rights  under  the  order  of  the  Commissioners. 

Mellor,  .].:  The  superior  courts,  having  generally  no  juris- 
diction in  the  matter,  can  exercise  no  original  jurisdiction,  and 
can  merely  assist  the  Commissioner*  by  enforcing  their  order. 
The  power  to  assess  a  sum  not  exceeding  £200  is  a  power 
conferred  upon  the  Railway  Commissioners  by  the  Railway  and 
Canal  Traffic  Act,  1854,  and  if  the  Railway  Commissioners  have 

le  such  an  order,  we  may  have  power  to  enforce  it,  but  we 

•_riiwl   jurisdiction  to  order  them  to  pay  £200,  or  any 

such  sum ;  all  we  can  do  is  to  enforce  the  orders  of  the  Railway 

omissioners.  The  order  here  does  not  say  a  \\.-r. 1  .,1-nut  the 
neat  of  £200. 

l.u-li.  .1.,  concurred.     Rule  discharged  with  o 
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215.— Hall  v.  L.B.  &  S.C.R.  1884-5,  4  Ky.  &  Ca.  Tr.  Gas.  398. 

The  report  commences  with  a  preliminary  application  for  an 
order  under  section  14,  1873,  requiring  the  company  to  set  out 
how  much  was  charged  for  terminal  expenses.  The  facts  not 
being  stated,  it  is  scarcely  possible  to  understand  the  judgments. 
Sir  F.  Peel :  "  I  should  have  thought  the  applicants  might 
have  been  satisfied  with  the  statement  furnished,"  though  "  it 
does  not  apportion  the  balance  of  the  rates  over  the  maximum 
.  .  .  amongst  the  various  terminal  services." 

Mr.  Commissioner  Price :  "  The  specific  amount  should  be 
stated  for  each  service  which  is  relied  upon." 

Mr.  Commissioner  Miller :  "  Ought  to  specify  .  .  .  amount 
where  the  company  considered  themselves  entitled  to  charge  for 
each  such  service  separately."  "  The  company  seem  to  have 
been  under  an  idea  that  they  must  necessarily  subdivide  the 
actual  sum  charged,  etc." 

Applicants  should  have  asked  that  on  services  (A.)  to  (R.)  a 
specific  sum  should  be  attached  to  which  the  company  would 
pledge  itself  as  that  which  they  considered  the  maximum  they 
were  reasonably  entitled  to  charge.  The  company  prepared  a 
list  of  charges,  fifteen  in  number,  all  set  out  on  pp.  402-4, 
which  in  their  opinion  were  reasonable  additions  to  be  made 
to  the  conveyance  rate.  Amongst  those  specially  dealt  with 
were  the  following  : — 

(S.)  Station  and  siding  accommodation. 

London. — Mineral,  Qd.  per  ton ;  special  class,  Is.,  2s.,  3s.  per 
ton. 

Country. — Half  above. 

(C.)  Weighing,  checking,  clerkage,  watching,  labelling — these 
services  being  rendered  partly  for  the  benefit  of  the  applicants— 
3d.  per  ton. 

The  right  to  charge  the  above  was  decided  in  the  case  noted, 
and,  as  there  stated,  the  arguments  and  contentions  upon  those 
points  have  become  obsolete.  But  the  views  of  the  Com- 
missioners as  to  the  charges  due  to  be  made  for  use  of  waggons, 
conveyance  to  sidings,  etc.,  are  still  of  authority.  The  companies 
charged  2d.  per  ton  for  supply  of  empty  waggons. 

Sir  F.  Peel  held  that  (in  the  absence  of  some  special  expense), 
as  the  rate  includes  a  charge  for  the  use  of  waggons,  it  also 
includes  the  charge  for  the  service  of  delivering  them  (p.  415). 
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They  claimed  to  charge  also  4<7.  and  6(7.  per  ton,  according  to 
length  of  siding,  for  allowing  the  use  of  their  waggons  thereon. 

Sir  F.  Peel  (p.  416) :  The  ground  of  claim  is,  that  waggons  do 
less  work  in  private  sidings  than  in  companies'.  The  facts  do 
not  bear  out  this  contention. 

A  claim  was  made  for  special  services  in  delivering  to  sidings 
at  Croydon,  Is.  per  ton,  in  addition,  of  course,  to  the  charge  for 
station  terminals. 

Sir  F.  Peel  (pp.  416-418)  allows  Is.  per  truck  on  traffic 
requiring  to  be  shunted  from  the  goods  yard  on  one  side  to  the 
sidings  on  the  other,  but  nothing  for  delivery  of  traffic  arriving 
same  side.  The  shunting  involved  in  sorting  out  the  applicants' 
traffic  is  of  the  nature  of  marshalling,  and  as  it  is  done  for  other 
traders  without  extra  charge,  it  should  form  no  part  of  an  extra 
charge  to  the  applicants. 

Delivery  at  lied  hill,  Gd.  per  ton. 

Sir  F.  Peel  (p.  418) :  Is.  per  truck  is  paid  by  agreement  for 
shunting,  both  on  companies'  sidings  and  private  sidings.  The 
agreement  is  not  confined,  as  company  allege,  to  private  sidings ; 
nothing  more  due. 

216.— Hall  &  Co.  v.  L.B.  &  S.C.K,,  (1885)  15  Q.B.D.  505. 

Hearing  by  a  Divisional  Court  of  a  special  case  stated  by  the 
Railway  Commissioners. 

The  report  of  the  case  extends  over  forty  pages,  all  dealing 
with  the  question  whether  the  provision  of  station  accommoda- 
tion comes  within  the  expression  "incidental  to  the  duty  of  a 
carrier."  Divisional  Court  Mel  that  it  did.  So  did  the 

Court  of  Appeal  in  Sowerby's  case,  233.  It  would  naturally 
follow  that  the  services  of  weighing,  checking,  clerkage, 
watching,  labelling,  being  performed  at  stations,  would  also  be 
held  "  incidental  to  the  carrier's  duty."  Upon  these  points  the 
decision  and  opinion  of  the  Courts  can  no  longer  be  of  any 
consequence,  since  the  whole  question  is  dealt  with  from  a 
different  standpoint  under  the  Provisional  Order  Acts. 

217.— Distington  Iron  Co.  v.  L.  &  N.W.R.,  1888,  6  Ry.  &  Ca.  T. 

Cas.  108. 

Refusal  to  cany  ir..n  ore  except  at  rates  alleged  to  be  above 
the  maximum. 

The   facts  of  this   case  are   of  no   general    interest.     The 

III.  K 
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Railway  Commissioners  held  that  the  rates  were  illegal,  and, 
distinguishing  the  case  from  Brown,  145,  held  that  traffic  was 
prevented  from  passing,  and  that  due  facilities  were  refused. 
Eule  for  prohibition  granted  by  Huddleston,  B.,  and  Manisty,  J. 
Jurisdiction  is  now  distinctly  granted  to  the  Kailway  Commission 
in  the  case  of  illegality  of  charge,  and  the  question  whether  it 
was  indirectly  conferred  by  section  2  ceases  to  be  of  interest. 

218.— Harrison  &  Camm  v.  M.R.,  1893,  8  Ey.  &  Ca.  Tr.  Cas.  60. 

Application  under  Traffic  Act,  1888,  section  10,  to  determine 
the  validity  of  charges  made  on  the  conveyance  of  newly- 
manufactured  waggons  to  their  destination  when  loaded  with 
merchandise. 

The  defts.  claimed  a  right  to  make  a  haulage  charge  for 
the  conveyance  of  the  waggons,  and  to  be  paid  ordinary 
freight  for  the  goods  in  addition.  The  applicants,  who  are 
waggon  builders  at  Rotherham,  admitted  the  right  of  the 
company  to  make  a  charge  for  haulage,  but  they  calculated  what 
that  charge  would  amount  to,  and  induced  other  manufacturers  to 
load  goods  in  their  waggons  to  an  extent  sufficient,  but  no  more, 
to  cover  such  charge. 

The  Court  held  that  when  a  trader  tendered  traffic  to  be 
conveyed  in  his  own  waggons,  it  was  not  open  to  the  company 
to  institute  inquiries  as  to  whether  he  was  absolute  owner  of  the 
waggon  or  bailee  only  for  a  longer  or  shorter  time,  and  that  the 
double  charge  could  not  be  supported. 

219.— Nicholson  v.  L.C.  &  D.R.,  1895,  11  Times,  410. 

The  pltff.  claimed  overcharges,  and  a  declaration  that  the 
first-class  fare  Victoria  to  Calais  should  be  £1  10s.  2d.,  and  not 
£1  13s.  6d.,  as  claimed  by  the  defts. 

The  defts.  claimed  to  be  entitled  to  charge  Is.  instead  of  6d. 
for  two  miles  under  the  Mid  Kent  Act,  and  the  same  under  the 
Victoria  and  Pimlico  Act. 

Mathew,  J.,  held  that  these  charging  powers  were  merged 
into  the  general  powers  of  the  company  on  their  amalgamation. 
The  company  also  claimed  2s.  Id.  for  conveying  the  pltff. 
along  the  Admiralty  Pier  and  transferring  his  luggage  from 
train  to  boat.  With  regard  to  the  charge  for  additional  service, 
the  railway  company  obtained  powers  to  extend  their  line  to  the 
landward  end  of  the  Admiralty  Pier  at  Dover,  and  had  exercised 
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them ;  but  there  was  no  power  to  make  any  charge  beyond  the 

oiMinary    mileage   rate.      At   one   time   the    company    obtained 

powers  to  construct  a  railway  on  the  Admiralty  Pier,  but  did  not 

rcise  those  powers.     The  Admiralty  subsequently  elected  to 

•  ••instruct  a  railway  in  continuation  of  the  defts.'  system,  and 
they  came  to  an  arrangement  with  each  of  the  two  companies 
using  the  railway  on  the  pier  to  pay  a  lump  sum  of  about  £1100 
a  year  in  respect  of  the  accommodation  provided.     The  defts. 
carried  over  100,000  possengers  each  year  on  the  pier ;  and  the 

tllOO  distributed  among  so  many  passengers  would  only  mean 
a  small  sum  for  each  passenger.  His  lordship  could  find  no 
<•  violence  of  any  authority  to  the  company  to  make  any  extra 

•  •liarge  beyond  the  ordinary  rate  for  conveying  passengers  along 
thf  Admiralty  Pier.     Then  it  was  said  the  defts.  could  charge  for 
transferring  the  luggage  to  the  steamer.     There  did  not  appear 
to  be  any  statutory  power  to  make  such  a  charge,  and  he  did 
not  think  the  railway  company  had  any  right  to  make  it.     There 
had   been   no   special   bargain   with   regard    to  the  charge  for 

inferring  luggage.  That  was  distinctly  analogous  to  trans- 
ferring luggage  from  one  platform  to  another,  which  was  part 
of  the  ordinary  contract  of  carriage.  The  pltff.  was  entitled  to 
a  declaration  in  the  terms  asked  for,  namely,  that  £1  10s.  2d. 
was  the  proper  charge,  also  judgment  for  the  amounts  he  had 
been  overcharged,  with  costs. 

220.— G.W.R.  v.  Lowe,  1883,  1  Times  L.R,  179. 

The  pltfis.  claimed  to  adopt  tape  measurement  in  determining 
the  weight  of  timber  under  their  statutory  powers.  The  Divisional 

it  found  that  although  the  tape  gave  more  accurate  results, 
still,  the  string  measurement  was  the  one  due  to  be  adopted,  as  it 
had  been  the  only  measure  adopted  as  between  buyers  and  sellers 
both  before  and  after  1  >  1 ... 

221.— G.W.R.  r.  Lowe.     In  the  Court  of  the  Railway  Commission, 

irch,  1901.     (Notreportr 

An  application  to  the  Court  to  declare  that  the  method  pn>- 
posed  for  the  measurement  of  round  timber  was  "  the  most  accurate 
mode  of  measurement  in  use  for  the  time  being/'  which  is  tin- 

hod  prescribed  by  section  18  of  the  Order  Confirmation  Acts, 

The  applicants   proposed  one  of  two  methods  wluVh   their 
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witnesses  stated  were  practically  the  same  :  (a)  measure  girth  by 
tape  over  bark,  multiply  1  by  i  by  length  of  timber,  and  divide 
by  113;  (&)  measure  diameter  by  calliper,  multiply  diameter  by 
diameter  by  length  of  timber,  and  divide  by  183. 

The  defts.  denied  that  either  method  was  in  use,  and  asserted 
that  the  only  method  adopted  in  practice  was  that  in  force  for 
payment  of  feller  and  hauler,  and  between  buyer  and  seller,  viz., 
measure  by  string  under  bark,  multiply  i  by  |  by  length  of  tree, 
divide  by  144. 

The  Court  arrived  at  the  conclusion  that  although  the  timber 
merchant's  measurement  was  that  mainly  in  vogue  when  the 
weight  was  not  in  question,  yet  other  methods  were  occasionally 
used  which  were  much  more  accurate,  and  decided  that  the  method 
should  be  string  under  bark  divided  by  123. 
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223.— Cox  v.  G.E.R.,  1869,  L.R.  4  C.R  183. 

Cleansing  waggons  under  order  of  Privy  Council  is  not  a 
service  to  be  paid  for  by  the  trader. 

224.— L.  &  Y.R.  v.  Gidlow  (No.  1),  1873,  42  LJ.Ex.  129. 

Six-mile  clause.     Services  rendered. 

Six-mile  clause.  Special  sections  of  Act.  These  were  quite 
clear,  but  L.  &  Y.E.  insisted  on  having  two  consignment  notes, 
one  for  one  branch  of  line  and  one  for  another.  Neither  the 
Exchequer  Chamber  nor  the  House  of  Lords  paid  any  consider- 
ation to  this  device. 

Services.     Jury  valued  at  ^d.  per  ton  ;  did  not  specify  them. 

Selborne,  L.C.,  expressed  an  opinion  that  it  was  not  open  to  a 
company  when  one  charge  is  claimed  to  be  illegal  to  turn  round 
and  say  "then  we  claim  for  some  other  services."  Must  state 
distinctly  what  they  are,  and  allow  trader  to  judge  if  he  will  do 
them  for  himself  at  the  price  named,  or  if  he  will  contend  that 
they  are  part  of  ordinary  duty  of  the  company. 

225.— L.  &  Y.R.  v.  Gidlow  (No.  2),  1875,  7  H.L.  517. 

Action  for  (1)  damages  through  refusing  to  convey  ;  (2)  repay- 
ment of  overcharges  paid  under  protest. 
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Company  being  required  by  their  Act  to  provide  locomotive 
power  "  as  soon  as  an  adequate  and  sufficient  load  was  in  readiness,'* 
made  regulation  that  pltff.  (deft,  in  error)  should  provide  a  train 
of  15  waggons  with  4  tons  in  each,  and,  so  note  says,  refused  to 
convey  90  tons  because  contained  in  10  waggons  only. 

Arbitrator  found:  unreasonable  in  itself;  as  compared  with 
other  sidings ;  as  means  of  extortion  of  illegal  charges.  Gave 
damages,  loss  of  custom,  £2525. 

Lord  Cairns :  Loss  of  custom,  natural  result ;  proper  head  of 
damage. 

Lord  Chelmsford  :  "  Not  remote; "  although  "  money  paid  with 
knowledge  of  facts  cannot  be  recovered,"  there  is  "  always  an 
exception  when  money  is  paid  under  compulsion."  "  Pltff.  paid 
money  under  duresse;  he  was  compelled  to  do  it,  or  his  coals 
would  not  have  been  carried  by  the  company." 

As  to  any  other  services  due  to  be  charged  for,  the  case  finds 
that  no  service  was  performed  beyond  taking  full  trucks  from 
sidings  and  taking  empty  trucks  in  ;  any  additional  trouble  or 
delay  was  caused  by  the  position  of  the  points  ;  but  the  siding  and 
junction  was  laid  out  and  constructed  under  the  superintendence 
of  thedeft/s  engineers.  They  did  not  undertake  to  pay  for  any 
special  services. 

Lord  Cairns:     I  read   this  as  negativing  any  service  which 

.  M  come  within  the  exception  of  the  section.  (That  is  to  say,  it 
was  the  duty  of  company  to  put  waggons  in  and  out,  notwith- 
standing extra  difficulty  or  delay,  and  see,  again,  on  this  point, 
P.  "'19.) 

The  House  of  Lords  JieM,  such  services  "  were  only  those  in- 
evitable to  the  business  of  the  company,  and  without  which  that 
business  could  not  be  carried  on,  so  that  they  could  not  be  called 
special  services." 

226.— Dunkirk  Colliery  r.  M.S.  &  L.R.,  187G,  2  By.  <&  Ca.  Tr. 

<  as.  402. 

The  company's  maximum  rate  to  cm  tin  stations  being  6d. 
per  ton  (under  the  six-mile  clause),  the  M.S.  &  L.  charged  !«., 
1«.  3d.,  and  Is,  fi</..  an<l  they  justui<  <!  the  difference  by  a  claim 
to  make  charges  for  marshalling  and  shunting,  bringing  back 
empty  waggons,  signalling,  use  of  coal  drops. 

By  the  Court:  "  We  consider  marshalling  and  shunting  inci- 
ital  to  conveyance,"  and  to  be  so  decided  by  the  House  of  Lords 
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in  Gidlow's  case,  225.  There  is  nothing  in  the  Act  to  justify  a 
charge  for  bringing  back  of  empty  waggons.  We  think  the 
signalling  in  question  is  an  extraordinary  service,  and  "  one  from 
which  the  general  public  using  the  railway  derive  no  benefit," 
and  that  the  company  are  entitled  to  make  a  charge.  And  so 
for  coal  shoots. 

227.— Watkinson  v.  Wrexham,  Mold  &  Connah's  Quay  R.,  1877, 
3  Ky.  &  Ca.  Tr.  Gas.  5. 

A  mineral  line.  Various  works  connected  with  main  line  ; 
no  sidings  on  railway ;  hence  company's  engine  went  on  to  the 
private  sidings  for  the  purpose  of  accepting  and  delivering  traffic. 
A  voluntary  service,  they  contended,  for  which  they  were  entitled 
to  charge  3d.  per  ton. 

By  the  Court :  "  This  is  not  our  view,  and  we  think  it  only  a 
reasonable  facility  that  a  company  should  be  willing  to  run  over 
a  portion  of  foreign  line  to  collect  traffic  where  such  line  has  been 
conveniently  planned  for  their  having  access  to  it,  and  where 
they  have  no  reserve  line  of  their  own.  In  the  present  case  the 
plan  of  each  siding,  as  well  as  its  junction,  having  received  the 
approval  of  the  engineer  of  the  Buckley  line,  we  think  the  traders 
will  do  all  that  is  necessary  on  their  part  to  entitle  them  to  have 
their  traffic  taken  by  the  company,  without  extra  payment,  if  they 
place  their  trucks  as  near  to  the  junction  of  their  sidings  with  the 
main  line  as  they  can  be  brought  with  safety  to  the  main  line,  etc." 

On  application  to  state  a  case,  the  same  view  is  expressed 
again,  and  the  Commissioners  add,  "the  service  is  incidental 
to  conveyance,  and  under  the  circumstances  is  a  reasonable 
facility  for  the  receiving  of  traffic."  The  question  as  to  what 
is  reasonable  to  be  done  is  a  question  not  of  law,  but  of  fact. 

228.— Same  v.  Same,  1877,  3  Ky.  &  Ca.  Tr.  Cas.  446. 

Application  for  penalties  for  disobedience  to  previous  order  of 
Eailway  Commission,  and  for  an  injunction  to  afford  better  facilities 
for  working  the  traffic. 

In  reply  to  a  demand  for  waggons,  the  defts.  had  claimed 
the  right  to  stipulate  that  the  waggons  should  not  be  taken  off 
the  company's  premises  for  the  purpose  of  being  loaded,  and  that 
demurrage  at  the  rate  of  3s.  per  waggon  should  be  paid  after  a 
delay  of  twelve  hours. 

By   the   Court :    "  This    answer   was    the   same   before   and 
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after  our  order  on  this  point  as  to  the  obligation  of  the 
AV rex  ham  Co.  under  their  Special  Act  to  supply  waggons 
for  the  conveyance  of  the  traders'  traffic  on  the  Buckley 
railway  had  been  affirmed  on  appeal  by  the  High  Court  of 
Justice  in  March,  1879,  and  it  appears  to  us  that  it  was 
no  compliance  with  that  order  to  offer  waggons  conditionally 
on  their  being  loaded  on  the  company's  land.  The  company 
have  provided  no  facilities  for  loading  waggons  with  bricks 
or  coal  on  their  own  land,  and  the  wharves  or  places  where 
owners'  waggons  have  commonly  been  loaded  are  clearly  the 
proper  places  for  the  loading  also  of  company's  waggons.  Those 
places  are  all  connected  with  the  Buckley  railway  by  sidings 
laid  down  with  the  company's  sanction  and  approval,  and  if  their 
_rgons  are  not  to  go  into  them  because  they  are  private  and  off 
the  company's  land,  the  obligation  to  provide  waggons  is  nugatory. 
But  a  railway  company  is  bound  to  deal  in  a  reasonable  manner 
with  the  traffic  of  its  line,  and,  as  we  held  in  the  former  case 
between  these  parties  with  regard  to  engines,  that  if,  according 
t<>  the  conditions  of  the  line,  traffic  could  not  be  collected  except 
by  the  engine  running  into  these  short  branches  and  picking  up 
what  might  be  ready  for  removal,  that  was  a  proper  way  of  work- 
ing the  engines,  so  as  to  waggons,  the  company's  Special  Act 
imposing  on  the  company  the  duty  of  providing  a  sufficient  supply 
of  them,  and  the  waggons  being  useless  for  carrying  traffic  unless 
are  taken  off  the  company's  lines,  it  is  necessary,  and  the 
order  cannot  be  otherwise  complied  with  that  the  company  shall 
place  them  where  they  will  be  available  for  use.  The  traders, 
indeed,  as  the  judges  intimated  who  heard  the  appeal,  are  not 
entitled  to  have  waggons  brought  anywhere  over  their  private 
sidings  by  the  company,  nor  was  it  contemplated  that  the  com- 
pany should  leave  them  any  nearer  to  the  works  than  they 
ordinarily  leave  the  traders  own  empties  or  the  L.  &  N.\V. 
trucks.  The  handling  of  the  waggons  after  they  are  so  1<  it 
must  be  done  by  the  traders  for  themselves,  and  if  their  sidings 
were  deemed  part  <>(  the  railway  as  far  as  regards  charging  for 
the  use  of  waggons  when  provided  by  tho  company,  the  addition 
that  would  be  mode  to  the  mileage  would  not  be  unreasonable. 
As  to  the  other  condition  which  the  company  attach  to  their 
offer  to  find  Block,  that  also  is  one  we  cannot  approve.  It  would 
not  be  practicable  in  the  majority  of  cases  to  load  waggons 
u  all  in  twelve  hours  of  there  being  left  at  the  junction,  and  at 
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least  one  clear  working  day  should  be  allowed,  whether  for  load- 
ing or  unloading,  before  the  time  a  waggon  is  detained  is  reckoned 
for  the  purpose  of  charging  demurrage." 

"  The  demand  that  the  company  should  make  better  arrange- 
ments for  the  working  of  the  Buckley  line  is  another  branch  of 
the  application,  and  we  think  that  the  many  cases  that  were 
proved  at  the  hearing  where  the  delays  in  the  outward  and 
return  journeys  of  waggons  entailed  upon  the  applicants  loss  of 
orders,  stoppage  of  works,  pits  at  a  stand,  waste  of  labour  in  stack- 
ing bricks  in  their  yards  instead  of  loading  them  direct  into 
trucks,  and  other  similar  inconveniences,  call  lor  their  right  being 
enforced  to  have  an  extended  and  more  efficient  service  given  to 
them  for  the  working  of  their  traffic.  The  applicants  cannot  get 
their  traffic  away  if  empty  waggons  when  in  the  company's  posses- 
sion are  neglected  to  be  sent  back  ;  and  if  in  addition  the  company 
are  behindhand  in  removing  waggons  under  load  from  the  sidings, 
there  is  then,  particularly  with  single  sidings,  either  no  room  for 
empties  to  be  put  in,  or,  if  put  in,  a  block  in  the  way  of  traders 
getting  them  to  their  loading  wharves.  That  the  company  do 
not  remove  loaded  waggons  as  quickly  as  they  might  and  ought 
to  do  is  clearly  made  out  by  the  applicants,  and  as  it  is  known  in 
advance  what  waggons  are  ready  for  removal  at  each  siding,  it 
ought  to  be  so  arranged  by  the  company  as  that  one  or  more  of 
their  trains  daily  shall  pass  each  siding  with  a  sufficiently  light 
load  to  be  able  to  call  there  and  to  work  away  all  traffic  in  it 
waiting  to  be  removed.  Here  locomotive  power  seems  to  be  what 
is  most  required  for  this  line,  and  the  company,  it  was  stated  by 
the  manager  in  a  letter  to  one  of  the  applicants  in  January,  1880, 
had  then  been  considering  the  question  of  adding  to  the  number 
of  their  engines.  The  engines  on  the  Buckley  line  draw  a  large 
traffic  in  iron  ore  and  timber  from  Connah's  Quay  to  the  Wrex- 
ham  section,  and  if  in  consequence  the  time  these  engines  can  be 
employed  upon  the  traffic  of  the  Buckley  line  proper  is  less  than 
is  i'airly  required  for  that  traffic,  it  is  for  the  company  to  make  a 
better  provision  for  it  than  they  have  hitherto  made.  At  present 
the  applicants  are  not,  in  our  opinion,  given  reasonable  facilities 
for  the  forwarding  of  their  traffic  and  the  return  of  waggons,  and 
we  shall  enjoin  the  respondents  to  afford  them  all  reasonable 
facilities  in  those  respects." 
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.— Neston  Colliery  r.  L.  &  N.W.R.,  1883,  4  Ey.  &  Ca.  Tr.  Gas. 

258. 

Charges  above  maximum  sought  to  be  justified  by  signalling, 
marshalling,  invoicing,  and  station  terminal. 

Signalling  at  junction  of  a  branch  line  leading  to  Neston  and 
other  collieries  and  belonging  to  the  company  is  incidental  to 
conveyance. 

^larshalling  (at  p.  265).  "  It  appears  to  us  that  the  colliery 
company  ought  to  do  their  best  to  marshal  the  trucks  in  any 
order  in  which  the  railway  companies  wish  to  have  them  come 
into  their  sidings,  and  that  if  the  trucks  are  mixed  or  not  in  due 
order,  and  they  have  in  consequence  to  be  marshalled  afresh  by 
the  railway  company's  engine  before  the  train  can  start,  there 
would  be  an  excuse  for  delay  in  working  the  traffic.  But  we  do 
not  think  a  marshalling  by  the  company  in  their  railway  station 
and  on  their  own  siding  is  a  service  for  which  they  can  charge  a 
terminal ;  it  seems  to  us  to  be  incidental  to  conveyance,  and  to  be 
paid  for  in  the  mileage  rate." 

Invoicing  (at  p.  266).  "This  is  an  expense  which  the 
companies  must  necessarily  incur  for  the  purpose  of  conducting 
their  own  business,  and  is  clearly,  we  think,  an  expense  incidental 
to  conveyance." 

230.— Woodruff  r.  Brecon  &  Merthyr  Tydfil  R.,  1884, 
28  Ch.  D.  197. 

The  question  arising  in  this  case  is :  Is  it  the  siding  owner  or 
the  railway  company  who  are  to  bear  the  cost  of  interlocking 
signals,  etc.,  when  these  are  required  to  be  put  in  under  regulations 
of  the  Board  of  Trade. 

Bacon,  V.C. :  Tin  Statute  requires  the  siding  owner  to  repair 
the  "  offset  plates  and  switches ; "  there  is  no  suggestion  that 
these  are  out  of  order.  The  Act  does  not  cast  on  the  siding 
owner  the  responsibility  of  making  such  alterations  or  improve- 
ments as  may  becom.  incumbent  on  the  railway  through 
subsequent  legislation. 

In  the  Court  of  Appeal  it  was  held  that  the  point  was 
governed  by  the  provisions  of  an  earlier  Act  The  Lords  Justices, 
however,  express  some  opinion  on  the  question  generally. 

i).  LI.     "Then  it  is  urged  that  the  company  is  under 
n  to  give  the  pltflT.  the  use  of  any  new  *pp*ratm 
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which  the  company  puts  up.  The  company  has,  by  alterations  in 
its  line,  brought  down  upon  it  the  Board  of  Trade,  which  requires 
an  interlocking  apparatus  to  be  erected  at  this  junction.  It  is, 
therefore,  the  act  of  the  company  which  has  caused  the  necessity 
for  the  alterations,  and  it  does  not  lie  in  the  mouth  of  the 
company  to  say  that  the  pltff.  shall  pay  for  them.  I  do  not  say 
that  the  company  are  bound  to  provide  an  interlocking  apparatus 
for  the  pltff.'s  use,  but  if  they  set  up  such  an  apparatus  upon  the 
junction,  which  is  the  pltff.'s  only  way  of  communication  with 
their  line,  they  must  allow  him  to  use  that  apparatus." 

Fry,  L.  J. :  The  company  have  altered  their  line  in  such  a  way 
that  they  are  not  allowed  to  use  it  unless  they  construct  a  certain 
apparatus.  If  they  wish  to  use  the  line  they  must  construct  that 
apparatus  at  their  own  expense. 

231.— Berry  v.  L.C.  &  D.R.,  1884,  4  Ry.  &  Ca.  Tr.  Cap.  310. 

Terminal  charges  on  hops  from  Selling  to  Blackfriars  (55^ 
miles),  referred  to  the  determination  of  the  Railway  Com- 
mission. 

The  defts.  claimed  to  be  entitled  to  include  the  cost  of 
station  accommodation  as  forming  an  essential  part  of  the  cost  of 
loading  and  unloading. 

Having  fixed  a  rate  of  33s.  per  ton,  they  claimed  to  be 
justified  in  charging  : — 

S.  d.  x.  d. 

For  conveyance          18     11  18     11 

Cartage  ...         ...      from      5       6         to  76 

Loading  and  unloading      from      6       7         to  87 


31       0  35       0 

The  Commissioners  allowed : — 

8.  d. 

Conveyance    ...         ...         ...         ...  18  11 

Cartage          3  8 

Loading         ...         ...         ...         ...  0  5 

Unloading      0  10 


23     10 

[Acting  in  this  case  upon  their  view  that  station  accommoda- 
tion was  included  in  the  conveyance  rate,  but  treating  the  cost  of 
the  lifts  at  Blackfriars  as  an  element  in  the  cost  of  unloading. 
Under  the  Provisional  Order  Acts,  1891-2,  the  determination  of 
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charge  for  cartage  would  still  be  referred  to  the  Railway 
:nmission  (if  they  were  appointed  arbitrators),  and  the  charge 
now  authorized  may  be  taken  to  be  : — 

s.       d. 

Stations ...       3       0 

Loading  and  unloading  2       0 

Covering  and  uncovering          ...         ...         ...       0      4 

Conveyance        ...         ...         ...         ...         ...     12       9 

Cartage 3       8 

21       9] 

232.— Kempson  r.  G.W.R.,  LStf:>,  4  Ky.  \-  Ca.  Tr.  Cas.  427. 

An  application  to  determine  the  amount  of  terminal  allow- 
ances. 

The  questions  involving  the  right  to  charge  a  station 
terminal  have  been  disposed  of  by  subsequent  legislation.  As 
regards  the  right  to  include  2s.  in  a  C.  &  D.  rate,  and  allow  a 
rebate  of  less  amount,  the  opinion  of  the  Court  was  as  follows  :— 

"  The  addition,  therefore,  which  the  company  make  to  their 
rate  for  delivery  in  Birmingham  does  not  seem  to  us  to  be  of  an 
unreasonable  amount.  It  is  objected,  however,  that  the  company 
allow  a  rebate  of  only  Is.  or  Is.  §d.  per  ton  to  customers  who 
cart  for  themselves,  and  that  if  their  terminal  for  cartage  is  fixed 
at  2*.  they  will,  as  to  such  customers,  receive  Is.  or  Qd.  on  the 
score  of  a  service  which  they  do  not  perform.  But  not  only  is 
the  proper  amount  of  rebate  not  a  question  before  us  in  this  case, 
but  we  also  doubt  whether,  as  regards  the  applicant's  traffic,  at 
least,  the  terminal  for  a  delivery  by  the  company  may  not 
properly  be  of  higher  amount  than  their  rebate,  for  as  to  that 
traffic  the  company  quote  both  a  non-carted  and  a  carted  rate, 
and  if  a  customer  purposes  to  employ  his  own  carts  to  deliver,  it 
is  open  to  him  to  have  the  goods  invoiced  to  him  at  the  non- 
carted  rate,  and  if,  notwithstanding,  he  has  the  goods  sent  at  the 
carted  rate,  as  the  company  must  in  that  case  make  preparation 
to  deliver  by  their  carts,  there  would  be  something  fairly  due  to 
them  on  that  account,  \\hi.-h  would  so  tar  decrease  the  amount 
that  could  be  claimed  from  them  as  rebate." 

233.— Sowerby  &  Co.  /.  G.N.R.,  is:/].  7  By,  A  Ca.  Tr.  Cas.  I 

7  Times  L.K,  200,  :; 

The  question  raised  in  this  case  was  a  rep*  :  that  of 

Hall,  215,  namely,  the  right  of  the  company  to  make  certain 
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extra  charges  under  the  head  of  "  services  incidental  to  the  duty 
of  a  carrier."  The  main  question  then  at  issue  is  no  longer  of 
interest,  but  the  observations  of  the  Court  upon  the  service  of 
"  shunting  "  are  applicable  at  the  present  day. 

Fry,  L.J.,  proposes  to  test  the  question  as  to  whether  the 
service  of  "  shunting  "  was  covered  by  the  conveyance  charge  in 
the  manner  following  :— 

"  It  appears  to  me  to  be  plain  that  the  Legislature  intended  to 
divide  the  entire  gross  business  carried  on  by  the  railway  company 
under  the  powers  of  this  Act  into  business  of  two  kinds — the  one, 
that  which  would  have  been  done  by  a  carrier,  if  a  carrier  had 
been  doing  the  business  as  well  as  the  railway  company  ;  and  the 
second,  that  which  would  have  been  performed  by  the  railway 
company,  if  there  had  been  a  carrier  as  well  as  the  company.  It 
seems  to  me  that  there  was  a  sort  of  hypothetical  carrier,  to 
whom  you  are  to  attribute  a  portion  of  the  services  rendered. 
Therefore,  the  first  inquiry  is  this :  Would  these  services  have 
been  rendered  by  that  carrier  if  he  had  been  there  ?  If  Pickford, 
or  Chaplin  and  Home,  had  been  carrying  on  the  business  at  this 
station  of  transmitting  the  goods  for  the  traders,  would  they  have 
done  this  work,  or  would  the  railway  company  have  done  it  ?  If 
they  would  have  done  it,  it  can  be  charged  for  even  by  the 
railway  company.  If  they  would  not  have  done  it,  or  would 
have  paid  the  railway  company  for  transmitting  it  along  their 
actual  line  of  railway,  then  it  is  not  a  service  rendered  by  the 
carrier.  That  seems  to  me  to  be  the  intention  of  the  Act." 

234. — Rhymney  Railway  Co.  v.  Rhymney  Iron  Co.,  1894, 
Times,  April  27th. 

This  was  an  application  to  the  Kailway  Commissioners  for  a 
declaration  that  certain  sums  of  money  were  due  to  the  pltffs.  in 
respect  of  the  construction  and  maintenance  of  interlocking 
signals  put  up  upon  the  requisition  of  the  Board  of  Trade  at 
the  junction  of  the  defts.'  siding  with  the  main  line. 

In  1875  the  Rhymney  Iron  Co.'s  works  were  connectetl 
with  the  Ehymney  railway  by  sidings  having  one  point  of 
junction  only  with  the  line ;  in  1883  a  second  junction  was 
constructed,  the  cost  of  both  being  defrayed  by  the  iron  company. 
By  the  Regulation  of  Railways  Act,  1889,  the  Board  of  Trade 
are  authorized  to  order  a  railway  company,  open  for  the  public 
conveyance  of  passengers,  to  provide  for  the  interlocking  of 
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points  and  signals  on  the  railway,  and  in  pursuance  of  this 
authority  an  order  was  made  by  the  Board  of  Trade  in  the  year 
following  requiring  the  R.R  to  execute  this  work,  and  in  other 
respects  to  bring  the  line  of  railway  up  to  the  standard  of  their 
regulations.  The  RR,  in  complying  with  the  order,  doubled 
their  line  throughout,  and  new  sets  of  points,  with  interlocking 
apparatus  and  elevated  signal  cabins,  were  constructed  so  as  to 
work  the  iron  company's  junction  conjointly  with  the  junction 
of  the  Powell  Duffryn  Co.  and  their  own  station.  Four  levers, 
out  of  a  total  of  nineteen,  were  exclusively  appropriated  to  the 
manipulation  of  the  iron  company's  traffic  at  the  north  end 
of  the  station,  and  four  out  of  twelve  at  the  south  end.  The 
railway  company  in  consequence  demanded  from  the  iron  com- 
pany four-nineteenths  and  four-twelfths  respectively  of  the  capital 
cost  of  construction,  and  the  same  proportion  of  the  yearly  cost 
of  maintenance.  The  proportion  of  capital  cost  was  estimated  at 

"3,  and  the  proportion  of  working  was  estimated  £126  per 
annum. 

The  arguments  of  counsel  turned  in  part  upon  the  precise 
expressions  of  a  lengthy  correspondence  extending  over  many 
years,  and  in  part  to  the  provisions  of  section  76  of  the  Railways 
Clauses  Act,  1845.  It  was  contended  that,  according  to  the 
proper  reading,  the  "  offset  plates  and  switches "  must  be  held 
to  represent  whatever  appliances,  such  as  interlocking  appa- 
ratus, might  in  modern  times  be  substituted  for  the  original 
hand- worked  switch,  and  that  their  renewal  from  time  to  time 
involved  their  replacement  by  more  effective  methods.  The 
portion  of  the  work  attributed  to  the  iron  company  had  been 
specifically  ordered  by  the  Board  of  Trade,  and  had  been 
necessitated  solely  by  the  fact  of  the  existence  of  the  iron 
company's  siding.  Apart  from  the  provisions  of  any  Statute,  it 
was  but  reasonable  that  the  iron  company  should  pay  the  cost 
rks  constructed  entirely  for  their  benefit 

Counsel  for  the  defts.  ur^r.l  tin-  view  that  it  was  the  original 
construction  alone  which  was  required  to  be  after  the  "most 
approved  manner,"  and  that  the  duty  of  subsequent  renewal,  so 
far  us  it  was  imposed  by  Statute,  was  confined  to  the  maintenance 
of  the  works  as  first  construct. -.1.  Int< -rlo« 'kiii.ir  cabins  were 
n-.jnip-.l  n »t  IT  the  purpose  of  working  the  iron  company's 

lie,  but  solely  for  the  purpose  of  insuring  tl.  -iiun  amount 

of  safety  to  the  company's  passenger  traiii  The  cost  was  due 
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to  be  debited  against  the  passenger  traffic  of  the  railway,  and 
did  not  constitute  a  fair  charge  against  the  defts.  Keference 
was  also  made  to  section  5  of  the  Provisional  Order  Act, 
1892,  by  which  services  rendered  by  the  company  at  sidings 
were  not  to  be  deemed  to  be  rendered  for  the  trader's  convenience 
if  he  had  given  notice  in  writing  that  he  did  not  require  them. 
The  defts.  had  not  asked  for  these  signals,  but,  on  the  contrary, 
had  protested  against  them. 

Collins,  J.,  in  delivering  judgment,  carefully  reviewed  the 
correspondence  between  the  two  managers,  and  pointed  out 
that  on  behalf  of  the  railway  company  it  had  always  been 
maintained  that  strict  compliance  with  the  regulations  of  the 
Board  of  Trade  necessitated  a  double  junction  and  signalling 
apparatus  at  each  end,  and  although,  pending  a  visit  of  inspection 
and  peremptory  orders  from  the  Board  of  Trade,  their  full 
requirements  had  not  been  insisted  on,  the  railway  company  had 
never  failed  to  make  it  clear  that  they  had  acquiesced  in  existing 
arrangements,  on  the  understanding  that  the  iron  company  would  • 
pay  their  share  of  such  alterations  as  might  eventually  be 
ordered.  In  requiring  the  work  at  the  junction  to  be  executed, 
the  iron  company  had  impliedly  accepted  the  terms  mentioned 
in  the  correspondence,  and  must  be  held  to  have  requested  that 
the  work  mentioned  should  be  done.  It  was  not  necessary  in  the 
present  case  to  decide  to  what  extent  a  siding  owner  would  be 
bound  to  continue  to  comply  with  increased  stringency  in  the 
regulations  of  the  Board  of  Trade.  Section  76  must,  at  least, 
be  construed  to  mean  that  the  junction  must  be  constructed  in 
the  first  instance  according  to  the  most  approved  plan,  and 
certainly  in  accordance  with  the  regulations  of  the  Board  of 
Trade  in  operation  at  the  time.  In  this  case  the  regulations  had 
not  been  adhered  to,  and  out  of  consideration  to  the  iron  company 
the  railway  company  had  incurred  considerable  "risk  to  them- 
selves, and  had  made  themselves  liable  to  serious  penalties. 
The  works  recently  executed  did  not  amount  to  more  than  the 
inspector  of  the  Board  of  Trade  would  probably  have  insisted 
upon  in  the  first  instance,  and,  since  the  fairness  of  the  propor- 
tion allotted  to  the  iron  company  had  not  been  called  in  question, 
an  order  would  be  made  for  the  payment  of  £400  as  claimed. 
In  view  of  the  fact  that  from  1875  onwards  no  claim  had  ever 
been  preferred  on  account  of  annual  working  or  repairs,  that  part 
of  the  application  would  be  disallowed.  The  applicants  had 
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succeeded  in  their  main  contention,  and  were  entitled  to  the  costs 
of  the  application. 

235.— John  Greenwood  &  Sons  v.  L.  &  Y.E.,  1895,  Times, 
Dec.  16th. 

Application   to   determine   the   amount  of  rebate  due  from 

.fl tiding  a  charge   for   station  terminals  in  respect  that 

-her  the  company's  docks  at  Fleetwood,  nor  a  siding  belonging 

t«»  the  railway  eo:npany  at  Blackburn,  but  of  which  the  exclusive 

use  was  claimed  by  the  applicants,  constituted  a  station  within 

the  meaning  of  the  Statute,  and  for  damages. 

Counsel  for  applicants :  The  managing  director  of  the  firm 
was  unaware  of  the  terms  of  the  Provisional  Order  Acts,  1891-'J, 
until  within  twelve  months  of  the  date  of  the  application. 

Counsel  for  defts. :  Discovery  of  the  meaning  of  an  Act  of 

.lament  is  not  "  discovery  of  the  matter  complained  of."     The 

>i<lini:  at    IHackburn  does   not  come  within  the  definition  "n»t 

belonging  to  the  company."     The  plan  showing   ten   miles  of 

•  •etwood  shows  them  to  be  adjacent  to,  but  not  upon, 

the   docks.      They   are,    in   i'act,   the   Fleetwood   station.     The 

company  have  conformed   to  the    spirit  of  the  Statute,  which 

simply  means  that  when  traffic  is  loaded  on  docks  two  charges 

may  not  be  made  for  one  and  the  same  service.     In  treating  the 

dock  sidings  as  a  station  the  defts.  have  limited  their  charge  to 

the  authorized  station  terminal ;  if  the  premises  are  held  to  be 

will    be   entitled    to   make    charges   at    their  own 

pleasure. 

The  Court  found  that,  as  a  fact,  the  applicants  knew  upon  the 

passing  of  the  1891-2  Acts  that  the  railway  companies  were  not 

entitled  to  charge  for  station  terminal  when  a  station  was  not 

\  i<h-<l.    The-  filing  at  Blackburn  formed  a  part  of  that  station. 

iings  at  Fleetwood  were  a  portion  of  the  docks,  and  a 

station  terminal  was  not  due  at   that  end   of  the 

t    the   Court   would  not  trouble  to   determine   the 

•ant  of  the  rebate,  feeling  assured  that  what* -v« T  mi-lit  be 

amount  which  they  should  ascertain  to  be  due  to  be  struck 

he  rates  as  terminal  would  !•<•  immediately  an<l  properly 

added  on  again  as  dock  charge. 
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236,— Pidcock  &  Co.  v.  M.S.  &  L.R.,  1895,  9  Ey.  &  Ca.  Tr.  Gas.  46. 

Claim  for  rebate  from  the  amount  of  the  rates  charged  at 
Ketford  station  "  in  respect  that  the  railway  company  does  not 
provide  station  accommodation,  or  perform  terminal  services." 

The  applicants  were  maltsters,  whose  premises  adjoined  the 
Ketford  station,  and  they  had  constructed  and  maintained  a 
siding,  forming,  as  it  were,  a  part  of  the  station,  and  over  which 
the  defts.  had  a  certain  right  of  use. 

Counsel  for  defts. :  The  siding  is  not  the  exclusive  property 
of  the  applicants,  and  does  not  come  within  the  expression,  "  not 
belonging  to  the  company."  Station  accommodation  is  provided 
in  respect  of  the  applicants'  traffic.  Some  service  terminal  is 
performed  (covering  is  admitted),  and  that  being  so,  the  case  is 
not  within  the  section. 

Collins,  J. :  The  terms  of  the  agreement  do  not  support  defts.' 
contention  that  the  siding  forms  a  part  of  the  station,  which  the 
applicants  are  entitled  to  use  in  manner  agreed  upon.  The  siding 
belongs  to  the  applicants,  and  it  is  the  railway  company  who  are 
entitled  to  a  limited  right  of  use.  The  operation  of  the  Statute 
is  not  excluded,  because  a  scintilla  of  service  may  be  performed 
by  the  company.  "  In  respect  that,"  means  "  in  proportion  that." 
By  the  terms  of  the  Provisional  Order  Acts  a  railway  company 
is  only  entitled  to  charge  a  station  terminal  where  traffic  is 
loaded  or  unloaded  on  the  premises  of  the  company  ;  this  con- 
stitutes no  hardship  to  the  company,  even  where,  as  in  this 
instance,  they  do  provide  a  good  deal  of  accommodation,  because 
they  are  entitled  to  make  a  charge  for  services  at  or  in  con- 
nection with  sidings,  and  also  for  use  of  accommodation  beyond 
a  reasonable  period. 

Sir  F.  Peel:  In  cases  where  the  full  maximum  rate  is  not 
charged,  a  pro  ratd  reduction  of  each  constituent  item  is  a  fair 
method  of  arriving  at  the  amount  of  station  and  service  terminal 
which  may  be  assumed  to  be  included  in  the  rate.  It  does  not 
assume  too  much  for  the  item  of  station  terminal,  for  this,  as 
Sir  Henry  Oakley  said,  is  the  least  elastic  of  the  items,  and  less 
susceptible  of  alteration  than  other  charges.  The  applicants 
give  assistance  to  the  company  in  loading  and  unloading  traffic, 
but  the  company  perform  the  service,  and  are  entitled  to  the 
proportion  included  in  the  rate. 
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236 A.— M.S.  &  L.R.  v.  Pidcock  &  Co.,  1896, 10  Ry.  &  Ca.  Tr.  Gas.  150. 

Arbitration  under  section  5,  Provisional  Order  Acts,  1891-2, 
to  determine  the  value  of  services  rendered  at  or  in  connection 
with  sidings. 

The  services  in  question  consisted  mainly  of  the  conveyance 
<>t  the  defts.'  traffic  from  the  sidings  on  which  it  was  left  by  the 
train-engine  to  the  defts/  private  sidings. 

The  railway  company  alleged  that  the  private  sidings  were  not 
large  enough  to  accommodate  the  whole  of  the  defts.'  traffic,  and 
that,  pending  the  discharge  of  a  part  of  the  waggons,  they  had 
to  find  accommodation  for  the  remainder. 

Counsel  for  defts.:  The  services  of  section  5  are  those  of  a 
natim-  with  which  the  trader  can  dispense.  Shunting  is  an 
incident  of  conveyance.  The  charge  for  conveyance  includes  the 
service  of  delivering  to  the  consignee. 

By  the  Court :    The  question  depends  on  the  meaning  of  the 

:•<!  "  conveyance  "  in  the  Provisional  Order  Acts.  It  is  defined 
to  be,  conveyance  by  merchandise  train,  and  would  include  work 

which  it  is  reasonable  to  use  the  train-engine,  e.g.  picking  up 

hrowing  off  trucks  at  the  junction  of  a  siding  with  the  main 
line.  Using  the  word  in  the  sense  in  which  it  has  been  decided 
Hall's  case,  216)  that  it  ought  to  be  used,  it  would  not  include 
the  rendering  of  services  necessary  for  the  conveyance  of  traffic 
after  its  arrival  at  the  terminal  station  to  the  point  of  its 
ultimate  destination.  The  trader,  under  section  5,  may  give  the 
company  notice  that  he  does  not  require  this  service  to  be 
rendered.  In  that  case  the  company  would  be  absolved  from 
the  duty  of  delivering  the  traffic.  The  railway  company  are 
relieved  from  the  expense  of  finding  standing  room  for  the  defts.1 
traffic,  but  they  have  to  perform  such  other  services  of  shunting 
and  the  like  as  are  usually  performed  at  a  terminal  station.  We 
think  that  the  value  of  these  services  is  three-quarters  of  the 
sum  included  in  tin:  station  to  station  rate,  as  ascertained  in  the 
manner  adopted  in  the  previous  case. 

237.— Birmingham  Corporation  v.  M.E.,  1896,  7  l.'y.  A.  Ca.  Tr. 

Gas.  165. 

Claim  for  rebate  of  the  amount  of  a  station  terminal  on  coal 
ivered  at  the  private  sidings  of  the  corporation  at  Saltley 

VOJ  .  in.  i 
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the  ground  that  the  same  3s.  rate  was  charged  upon  the 
Saltley  traffic  as  upon  the  coal  delivered  from  the  Lawley 
Street  station. 

By  their  answer  the  defts.  state  that  the  corporation  are  not 
prepared  to  accept  delivery  of  coal  consigned  to  Saltley  as  and  when 
it  arrives,  and  in  consequence  the  defts.  provide  storage  sidings 
near  the  applicants'  gasworks  for  the  exclusive  use  of  their  traffic. 
At  their  request,  traffic  in  less  than  train  loads  is  several  times 
in  the  day  delivered  to  them,  not  in  the  order  in  which  it  arrives, 
but  in  the  manner  as  requisitioned  by  their  engineer.  The 
provision  of  the  sidings,  and  the  extra  work  performed  there, 
is  of  greater  cost  than  the  services  at  Lawley  Street  covered  by 
the  2d.  terminal.  There  is  an  extra  mile  of  conveyance  in  the 
Saltley  rate. 

In  the  course  of  the  hearing,  the  Court  expressed  the  opinion 
that  the  services  of  delivering  the  traffic  at  the  sidings  ought 
not  to  be  taken  into  account. 

Sir  F.  Peel :  I  do  not  think  the  shunting  operations  should 
be  taken  into  account  by  us  as  services  at  the  siding  at  all ;  you 
are  bound  to  deliver  it  at  the  siding.  Anything  that  takes  place 
(as  a  railway  company  may  shunt  fifty  times  along  the  route) 
seems  to  me  to  be  incidental  to  conveyance. 

Collins,  J. :  The  delivery  at  this  siding,  at  whatever  trouble 
and  cost  to  you  it  may  be,  is  simply  in  discharge  of  your  contract 
to  convey  and  deliver.  We  are  of  opinion  that  the  applicants 
break  down  in  limine,  not  having  satisfied  us  that  there  is  any 
charge  for  terminal  in  the  Saltley  rate.  We  are  satisfied,  on 
the  other  hand,  that  services  of  greater  value  than  2d.  per  ton 
are  rendered  to  the  Saltley  traffic,  which  the  company  would  be 
entitled  to  claim  as  a  set-off,  even  if  we  found  that  the  terminal 
was  in  fact  charged. 

238.— Watson  Todd  &  Co.  v.  M.R.,  1896, 

9  Ky.  &  Ca.  Tr.  Cas.  90. 

The  applicants  were  owners  of  a  private  siding  situated  on 
the  lines  of  the  L.  &  N.W.E.,  about  a  mile  from  the  junction 
of  the  N.W.  &  M.  railways  outside  Birmingham. 

The  traffic  was  conveyed  from  this  junction  to  the  sidings 
by  the  L.  &  N.W.  Co.  at  a  charge  of  Is.  per  ton,  in  respect  of 
which  no  complaint  was  made.  The  M.  Co.  charged  upon  it, 
in  addition,  the  full  Birmingham  rate,  including  a  sum  for 
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station  and  service  terminals,  warehousing  for  twenty-eight  days, 
and  cartage  in  Birmingham. 

The  applicants,  in  their  correspondence,  claimed  that  the 
delivery  to  their  sidings  constituted  no  more  than  the  equivalent 
of  the  cartage  to  which  they  were  entitled,  and  they  claimed 

he  allowed  to  deduct  that  amount  from  the  Birmingham  rate. 
To  this  the  deft?,  would  not  consent. 

On  the  28th  of  January,  1805,  the  applicants  wrote  as  follows 
to  the  defts. :  "  We  shall  be  glad  if  you  will  make  arrangements 

the  carriage  of  about  5COO  sacks  wheat  from  Sharpness  Docks, 
ex  ss.  Waterloo,  to  our  siding  near  Monument  Lane  station, 
Birmingham,  and  you  will  please  take  notice  that  we  do  not 
require  you  to  perform  any  of  the  services  specified  in  section  5 
of  the  Midland  Railway  Co.  (Rates  and  Charges)  Order  Con- 
firmation Act,  1891.  We  shall,  of  course,  claim  rebate  in  respect 
of  these  matters  from  the  Birmingham  rate  of  6s.  IQd" 

On  receipt  of  a  reply  to  the  effect  that  no  rebate  would  be 
allowed,  the  applicants  filed  an  application  in  the  Court  of  the 
Kail  way  and  Canal  Commission,  asking  that  the  dispute  as  to 
t<  rminal  charges  should  be  determined  under  section  15  of  the 
Act  of  1873,  and  alternatively  that  the  amount  of  rebate  due 
to  them  should  be  determined  under  section  4  of  the  Act  of 
1894. 

The  application  was  filed  on  the  1st  of  March,  1895.  The 
ship  arrived  at  Sharpness,  and  the  cargo  was  despatched  thence 
about  a  fortnight  later. 

The  defts.,  in  their  answer,  pleaded  that,  for  "  the  convenience 
of  the  applicant?,  the  M.K.  Co.  therefore  made  an  arrangement 
with  the  L.N.W.  Co.  for  the  delivery  of  the  grain,  and  informed 
the  applicants  that  a  rate  of  Qs.  lOd.  per  ton  for  four-ton  1 
without  rebate,  would  !•«•  charged.     The  M.li.  (  V  submit  that  the 
applicants,  having  sent  th<-ir  trallic  with  notice  that  the  M.R.  Co/s 
rate  tor  d» -livery  at  the  said  siding  was  Gs.  10<L  per  ton,  without 
rebate,  are  not  entitled  to  ask  this  Court  to  allow  any  ivhate." 
ifl   contention   was   put  to  applicants'    \\it:<ss    in    ci 
examination,  when  Collins,  J.,  desired  to  hear  counsel  upon  the 
point,  and,  after  doing  so,  dismissed  the  application. 

Collin?,  J.,  after  reading  applicants'  letter:  "Now,  in  asking 
the  railway  company  to  arrange  for  the  carriage  ofl'  th<  ii   . >\\u 
line,  they  were  asking  the  railway  company   to  do  someth; 
that  the  railway  company  were  under  no  obligation  to  pcrfoim. 
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The  M.  Co.  may  have  been  bound  to  carry  it  to  the  limit  of  its 
line,  and  the  other  company,  the  L.  &  N.W.,  might  have  been 
bound  to  carry  it  forward ;  but  the  M.  were  not  bound  to  carry 
up  to  the  siding  of  the  applicants,  and  they  were  certainly  not 
bound  to  name  a  rate  up  to  that  point,  which  happened  to  be  the 
same  rate  as  they  were  charging  to  the  Birmingham  traffic. 
There  is  no  suggestion  in  this  case  of  undue  preference ;  neither 
is  there  any  question  of  through  rate.  The  case  begins  with  a 
request  to  the  M.E-.  to  make  arrangements  for  the  transit  over 
its  own  line  and  the  other  company's  line  to  the  applicants' 
siding.  That  being  so,  and  the  M.  Co.  having  a  perfectly  free 
•hand  in  the  matter,  they  make  a  voluntary  rate.  They  say  in 
their  answer  to  the  letter  I  have  just  read  on  the  31st  of  January  : 
"  In  reply  to  your  letter  of  the  28th  instant,  addressed  to  the 
Secretary  of  the  M.R.,  I  have  to  inform  you  that  our  rate  for 
the  traffic  in  question  from  Sharpness  Docks,  delivered  to  your 
siding  at  Monument  Lane,  is  6s.  Wd.  per  ton  on  four-ton  lots, 
without  rebate."  Now,  were  they  or  were  they  not  at  large  to 
name  that  rate  ?  Was  there  anything  to  cut  down  their  right 
to  name  6s.  10cZ.,  without  rebate,  or  10s.,  or  any  other  sum  they 
<jhose  to  name  within  the  sum  of  the  two  maxima  on  the  two 
railways?  It  seems  to  me,  in  the  absence  of  any  application 
for  a  through  rate,  the  railway  company  were  at  liberty  to  name 
their  own  terms.  The  terms  they  named  were  6s.  IQd.,  without 
rebate.  Those  are  the  only  terms  on  which  they  would  do  it, 
and  they  were  not  bound  to  do  it  at  all,  unless  proper  steps  had 
been  taken  against  them  and  the  other  railway  company,  the 
L.  &  N.W.,  to  have  a  through  route  and  through  rate  named. 
They  take  up  this  standpoint  in  this  letter,  and  say  those  are 
the  terms  we  will  carry  on,  and  no  others.  It  is  true  that  the 
traders,  in  a  series  of  other  letters,  protest  against  these  terms, 
but  they  send  their  goods  forward,  and  they  send  them  forward 
after  receiving  more  than  one  reiterated  expression  of  the  rail- 
way company's  determination  not  to  allow  the  rebate.  It  seems 
to  me,  under  these  circumstances,  they  are  not  entitled  to  the 
benefit  of  the  section  upon  which  they  base  this  application, 
namely,  the  4th  section  of  the  Act  of  1894.  What  they  have 
got  is  a  rate  over  the  line  of  the  two  companies,  which  is  a 
voluntary  rate,  a  rate  therefore  which,  if  they  accept  at  all,  they 
must  accept  on  the  conditions  upon  which  it  has  been  offered 
them  by  the  defts.  No  application  is  made  for  a  through  rate, 
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and  no  suggestion  exists  in  the  case  of  any  undue  preference  if 
such  could  be  maintained  otherwise.  Therefore  it  seems  to  me 
that  }[r.  Balfour  Browne's  point,  that  the  rate  named  is  what 
is  called  the  Birmingham  rate,  is  entirely  outside  the  question. 
It  does  happen  that  that  is  the  rate  which  the  M.R.  are  charging 
at  Birmingham,  but  they  might  perfectly  well  have  named 
another  rate.  They  might  have  named  any  rate,  as  I  have  said, 
within  their  powers;  and  if  the  traders  did  not  like  to  accept 
that  rate,  they  had  their  remedy — the  remedy  which  they  have 
not  taken — of  coming  to  this  Court  and  asking  to  have  a  through 
route  and  a  through  rate  fixed.  For  these  reasons  I  think  the 
application  must  be  dismissed." 

On  appeal  to  the  Court  of  Appeal,  it  was  held  that  the  for- 
warding of  the  traffic  after  the  M.R.  had  refused  to  charge  any 
other  than  their  quoted  rate  of  6s.  lOd.  constituted  a  contract 
which  bound  the  applicants  to  pay  the  rate  of  6s.  10<Z.,  and  pre- 
vented them  from  obtaining  the  benefit  of  the  provisions  of  the 
Traffic  Acts  relating  to  terminal  charges  or  rebate. 

Esher,  M.R. :  "  This  traffic  was  delivered  by  the  applicants  to 
the  M.  Co.  after  the  interchange  of  certain  letters,  and  those 
1'tters  are,  on  the  one  side,  said  to  make  a  contract.  On  the 
other  side,  the  first  point  is,  that  they  make  no  contract ;  and 
the  second  is,  that  if  they  do  make  a  contract,  nevertheless  it 
was  a  contract  which  could  be  brought  within  the  jurisdiction 
of  the  Railway  Commissioners,  and  which  was  brought  within 
their  jurisdiction,  so  that  they  ought  to  have  acted  in  the  way 
which  is  now  applied  for.  Now,  the  learned  judge  first  had  to 
deal  with  these  letters,  which  were  written  before  this  traffic  was 
•  Irlivered  by  the  applicants  to  the  M.  Co.,  and  he  held  that  these 
letters  did  make  a  contract;  and  he  held,  further,  that  they 
made  this  contract,  namely,  that  the  M.  Co.  contracted  with  the 
applicant  that  they,  the  M.  Co.,  would  carry  his  goods  from 
Sharpness,  and  deliver  them  to  him  at  his  place  in  or  near 
Birmingham.  Then  he  h.  hi,  that  that  was  a  contract  which  the 
railway  company  were  not  bound  to  enter  into.  He,  therefore, 
said  it  is  a  contract  for  the  carriage  of  these  particular  goods, 
and  that  being  the  contract  they  are  not  carried  merely  under 
the  obligations  of  the  Act  of  1' ar  I  lament,  but  under  a  contract 
which  is  out  of  the  Act  of  Parliament,  an<l  therefore,  he  said,  the 
applicants  are  bound  by  that  contract  Now,  what  is  the  mean 

hat  first  letter?     It  seems  to  me  that,  in  the  first  letter, 
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construing  it  with  regard  to  the  circumstances,  it  is  clearly 
asking  the  M.  Co.  whether  they  would  carry  the  goods  from 
Sharpness,  and  whether  they  would  deliver  them  to  the  applicants' 
place  at  Birmingham.  The  answer  to  that  letter  makes  it  per- 
fectly clear  that  it  was  so  understood,  and  I  should  have  thought, 
whether  the  applicants  meant  it  or  not,  it  was  open  to  that 
construction ;  but  I  have  no  doubt  that  they  did  mean  it.  The 
answer  is,  '  We  tell  you  the  terms  upon  which  we  will  carry  from 
Sharpness  and  we  will  deliver  to  you  ;  the  only  way  in  which 
it  can  be  done  is  by  putting  the  goods  on  to  the  L.  &  N.W.R. ; 
we  will  undertake  with  you  that  they  shall  do  it  as  our 
agents ;  that  is,  we  will  do  it  by  ourselves  or  by  our  agents, 
and  upon  these  terms,  that  you  are  to  pay  us  6s.  lOd.  per  ton, 
without  rebate/  The  applicants  clearly  understood  the  meaning 
of  that,  because  they  protested  and  said,  'We  do  not  like  to 
send  our  goods  upon  these  terms ;  we  understand  that  you  will 
not  take  them  on  any  other  terms;  we  shall  therefore  deliver 
our  goods  to  you  under  protest,  and  then  we  shall  do  what  seems 
fit  to  us  afterwards.'  Thereupon  they  send  their  goods,  and 
their  goods  were  carried.  Now,  if  it  was  a  contract  which  the 
railway  company  had  the  power  to  make  with  them,  and  they 
sent  their  goods  upon  that  contract,  their  sending  them  under 
protest  is  merely  idle.  We  frequently  hear  of  these  things  being 
done  under  protest.  Nine  times  out  of  ten  the  protest  is  really 
futile.  You  must  look  at  the  facts.  I  am  of  opinion  that  the 
learned  judge  is  right  when  he  says  that  these  two  letters  do 
form  a  contract,  and  that  that  contract,  according  to  the  true 
interpretation  of  these  letters,  is  a  contract  by  the  M.  Co.  with 
the  applicants  that  they,  the  M.  Co.,  will  carry  these  goods  and 
all  goods  sent  by  them  as  regards  that  traffic  until  the  traffic 
was  put  an  end  to.  I  think  that  that  was  a  contract  that  they, 
the  M.  Co.,  would  carry  the  goods  as  between  them  and  the 
applicants  from  Sharpness,  and  deliver  them  to  their  place  of 
business  in  Birmingham.  The  next  point  is,  was  that  a  contract 
that  they  were  bound  by  Act  of  Parliament  to  enter  into?  I 
can  see  no  Act  of  Parliament  which  obliges  them  to  carry  these 
goods.  I  think  it  is  obvious  that  the  parties  intended  and  meant 
that  they  should  be  carried  by  the  M.  Co.,  and  delivered  to  the 
L.  &  N.W.  Co.,  and  that  the  L.  &  N.W.  Co.  were  the  actual 
people  who  were  to  deliver  them  to  the  applicants.  That  was 
the  only  way  in  which  it  could  be  done  as  asked.  They  were 
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not  bound  by  any  Act  of  Parliament  to  enter  into  that  contract, 
taking  upon  themselves  that  obligation,  for  any  particular  rate, 
and  therefore  the  learned  judge  was  right  in  saying  that  it  was 
in  that  sense  a  voluntary  contract — that  is  to  say,  one  which  the 
railway  company  were  not  by  the  Act  of  Parliament  bound  to 
enter  into.  They  were  not  forbidden  to  enter  into  that  contract, 
and  in  that  sense  it  was  a  voluntary  contract  with  the  applicants. 
It  that  is  so  the  case  cannot  be  brought  within  this  section  at  all. 
This  case  cannot  be  brought  within  section  4  of  the  Act  of  1894. 
The  only  relief  asked  for  was  relief  under  that  section ;  that 
section  was  not  applicable,  and,  therefore,  what  the  learned  judge 
held,  that  the  case  could  not  go  on  any  further  before  the  Kail- 
way  Commissioners,  was  quite  right,  and  this  appeal  must  be 
•lismissed." 


238.\.— Evans  r.  M.R.     (Not  reported.) 

The  applicant's  traffic,  in  this  case,  on  the  arrival  of  the  train 
at  the  Soar  Lane  station,  was  put  into  a  siding  belonging  to  the 
company,  and  afterwards  conveyed  to  the  applicant's  siding  at 
some  distance  away,  and  not  upon  the  main  line. 

The  claim  made  was  for  a  rebate  on  19,309  tons  of  traffic 
conveyed  between  January,  1893,  and  May,  1896,  amounting 
to  £547  12«.  5rf.  Alternatively  as  damages  for  overcharges. 

Counsel  for  pltff.  relied  upon  the  observations  as  to  shunting 
in  the  previous  case. 

Counsel  for  defts.  contended  that  they  were  not  bound  to 
deliver  off  the  main  line.  The  conveyance  from  the  storage 

ngs  to  the  pltff.'s  siding  wa*  on  the  whole  a  fair  equivalent 
to  a  station  terminal. 

<  <>llin~,  .]..  delivered  the  judgment  «•!'  the  Court  to  the  effect 
in  the  past,  when  applicant  ordered  up  more  traffic  than 
he  could  accommodate,  the  services  rendered  were  a  fair  equiva- 
lent for  a  station  terminal.  In  future  the  only  service 
required  would  be  the  shunting  direct  into  the  applicant's 

ing*,  and  the  Court  valued  thai  •  JMT  cent  of  the  station 

terminal.  We  have  great  difficulty  in  saying  that  there  is  any 
power  to  recover  back  overcharges,  except  as  damages  under 
section  12  of  the  Act  of  1888.  In  this  case  the  trader  has 
retained  the  moni<  s  in  his  own  possession,  and  we  are  relieved 
for  the  present  from  determining  the  point. 
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239.— N.B.R.  v.  Cowan  &  Sons,  1898, 10  Ky.  &  Ca.  Tr.  Gas.  169. 

Claim  for  services  rendered  at  or  in  connection  with  sidings : 
(1)  haulage  and  services  on  dock ;  (2)  marshalling  at  station ; 
(3)  stopping  of  train ;  (4)  shunting  at  siding. 

The  rate  charged  to  the  paper-makers  in  the  neighbourhood 
of  Penicuik  for  the  conveyance  of  esparto-grass  from  the 
Granton  or  Leith  docks  had  been  reduced,  by  terminable  agree- 
ment, from  5s.  4d  to  5s.  The  maximum  conveyance  rate 
amounted  to  3s.  Id,  leaving  Is.  lid.  to  be  accounted  for  under 
the  above  four  heads. 

(1)  This  includes  the  service  of  sheeting  and  the  provision 
of  straw  for  preventing  the  traffic  from  becoming  soiled. 

The  railway  company  contend  that  the  haulage  of  trucks  to 
and  from  the  dock  premises  is  a  voluntary  service,  which  they 
cannot  be  compelled  to  render,  and  for  which,  if  it  is  rendered, 
they  are  entitled  to  make  such  charge  as  they  think  fit.  Watson 
Todd,  238,  is  the  authority  for  the  matter  not  being  within  the 
jurisdiction  of  the  Kail  way  Commission. 

By  the  Court :  The  service  of  cartage  is  within  the  scope 
of  section  5,  and  this  service  is  of  the  tsame  character.  It  is 
certainly  a  service  at  or  in  connection  with  sidings  not  belonging 
to  the  company.  The  fact  that  the  company  may  decline  to 
perform  the  service,  should  they  consider  the  sum  fixed  by  the 
arbitrator  unremunerative,  does  not  affect  the  right  of  the  trader 
to  have  the  value  of  the  service  determined  by  arbitration.  The 
total  charge  is  Qd.  per  ton,  which  seems  reasonable. 

(2)  The  contention  of  the  railway  company  that  "  marshal- 
ling "  at  a  station  formed  part  of  the  station  terminal  charge  was 
accepted  by  the  Court,  who  allowed  half  the  maximum  station 
terminal  for  this  service. 

"After  the  trucks  have  been  brought  into  the  Granton  or  Leith 
station  they  have,  before  being  sent  away,  to  be  made  up  into  a 
train  with  other  trucks,  and  the  marshalling  of  them  for  this 
purpose  constitutes  the  entire  service  rendered  within  the  station 
in  connection  with  the  harbour  lines.  For  this  work  the  company 
claim  to  charge  I3}2d.  a  ton,  or  three-fourths  of  their  maximum 
station  terminal.  Marshalling  after  loading  and  before  con- 
veyance may  be  regarded  as  one  of  the  duties  for  which  provision 
is  made  in  the  station  terminal,  and  some  proportion  of  that 
terminal  would  be  the  payment  for  it.  But  the  terminal  is 
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given  mainly  by  way  of  remuneration  for  the  accommodation  a 
station  affords  in  receiving  and  loading  goods;  and  the  load 
once  on  the  trucks,  what  remains  to  be  done  with  it  before 
departure  is  not  the  larger  part  of  station  business.  Here  the 
trucks  are  loaded  off  the  company's  system,  but,  like  trucks  that 
are  loaded  in  the  station,  they  are  then  made  up  into  trains,  and 
for  this  such  a  sum  as  might  be  set  apart  for  similar  work  out 
of  a  station  terminal  would,  in  the  state  of  things  under  which 
this  traffic  has  to  be  worked,  make  a  reasonable  charge.  This 
sum  would  not,  in  our  opinion,  exceed  9d.  a  ton.  Pidcock's 
case  was  referred  to  in  support  of  the  claim  to  charge  as  much 
as  13\<t.  a  ton  ;  but  the  circumstances  of  that  case  were  different 
and  peculiar,  the  private  siding  there  being  laid  on  land  which 
was  part  of  the  company's  goods  yard,  and  the  company  incurring 
the  same  expense  in  depositing  trucks  in  that  siding  as  in  their 
B  sidings  which  were  alongside  of  it.  Messrs.  Pidcock  were 
it  led  to  some  allowance  for  relieving  the  company  from 
finding  standing  room  for  their  trucks  while  unloading;  but, 
subject  to  this,  a  charge  of  the  amount  of  the  terminal  was  not, 
under  the  circumstances,  unreasonable.  There  cannot  be  any 
fixed  proportion,  and  in  another  recent  case  in  England  one- 
fourth  only  of  the  stational  terminal  was  granted. 

(3)  and  (4)  The  time  occupied  in  shunting  at  the  respondent's 
siding  was  stated  to  average  four  minutes  only,  but  the 
railway  company  claimed  that  in  the  whole  process  of  slacken- 
ing speed,  stopping,  shunting,  and  starting  again,  they  lost  a 
quarter  of  an  hour,  the  money  value  of  which  they  claimed 
to  be  allowed  to  include  in  the  rate. 

The  Court  considered  that  the  simple  process  of  stopping 
formed  part  of  the  service  of  delivery,  and  was  provided  for  in  the 
conveyance  rate,  and  the  same  must  be  said  of  so  much  of  the 
actual  time  the  train  is  at  a  standstill  as  it  takes  to  uncouple  and 
put  trucks  past  the  points.  Four  minutes,  it  appears,  suffice  for 
that,  and  it  is  only  when  the  engine  is  detained  on  the  siding 
x  for  a  longer  time  that  there  is  ground  for  an  extra  charge. 
\Vhon  that  is  so,  the  extra  time  may  be  calculated  and  charged 
at  the  rate  of  Is.  per  hour. 

240.— Cowan  and  Sons  r.  N.B.R.,  Tim<'»9  July  14th,  1900. 

In  tit.   pr.  \ious  case  the  <  <>mt  had  determined  the  principles 
which  should  govern  the  calculation  of  rebate  due  to  be  allowed 
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to  the  applicants  on  traffic  dealt  with  at  their  own  private  sidings, 
and  the  parties  had  been  able  to  adjust  rates  and  rebates  in 
respect  of  all  traffic  in  dispute,  excepting  coal,  in  accordance 
with  the  views  expressed  in  the  decision  of  the  Court.  The  coal 
used  by  the  applicants  in  their  business  of  paper  manufacturers 
was  required  to  be  delivered  to  them  at  sidings  situated  about 
a  quarter  of  a  mile  from  the  Penicuik  station.  The  applicants 
now  complained  that  the  same  rates  were  charged  upon  it  as 
were  charged  upon  coal  delivered  at  the  Penicuik  station,  and 
they  claimed  the  sum  of  £2500  as  overcharges  from  the  31st 
of  December,  1892.  The  railway  company,  in  justification  of 
the  charge  made,  which  was  in  excess  of  the  maximum  rate  for 
conveyance,  claimed  to  be  entitled  to  be  paid  for  the  use  of 
their  waggons  on  the  private  sidings  both  of  the  colliery  owners 
and  of  the  applicants,  and  they  alleged  that  they  "  made  a  special 
stop  of  their  trains  at  the  Low  Mill  siding  with  the  applicants' 
coal,  which  they  were  not  bound  to  do,  and  for  which,  if  it  were 
done,  they  were  entitled  to  be  paid  a  reasonable  sum."  They 
answered  also  that  the  rates  charged  were  paid  by  the  colliery 
owners,  and  that  the  applicants  had  no  interest  in  the  matter. 
Messrs.  Cowan  and  Sons  filed  an  application  with  the  view  of 
obtaining  a  decision  of  the  Court  upon  the  points  at  issue,  and 
the  case  was  set  down  for  hearing  at  Edinburgh,  whereupon 
the  N.B.  Co.  gave  notice  that  they  would  not  accept  or  carry 
coal  for  delivery  at  the  Low  Mill  siding  at  all,  and  from  the 
date  named  in  the  notice  the  coal  in  question  has  been  carried 
past  the  sidings  into  the  Penicuik  station,  and  the  full  Penicuik 
rates  have  been  charged  upon  it.  In  cases  where  a  mixed  train 
has  conveyed  esparto  or  other  materials  along  with  the  coal, 
the  train  has  stopped  to  deliver  the  paper-making  materials, 
but  the  coal  has  none  the  less  been  carried  on.  For  the  purpose 
of  delivery  to  the  sidings  the  N.B.  Co.  require  the  applicants  to 
send  their  locomotive  to  fetch  it,  when  they  propose  to  charge  a 
toll  of  2d.  per  ton  for  the  use  of  their  quarter  of  a  mile  of 
railway,  or  alternatively  to  charge  3d.  per  ton  for  hauling  it 
themselves  to  the  applicants'  siding.  On  the  question  of  fact 
the  Court  now  held  that  the  rates  for  coal  had  been  quoted  as 
for  the  Low  Mill  siding,  to  which  97  per  cent,  of  the  traffic  was 
actually  sent. 

Lord  Stormonth-Darling,  after  expressing  concurrence  with 
his  colleagues  in  their  opinion  on  matters  of  fact,  said :  "  I  agree 
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with  my  colleagues  in  their  conclusion  on  the  question  of  rebate, 
because  I  do  not  think  that  the  applicants  have  shown  any  just 
cause   for  granting   one;    and  I  say  that   mainly  because   the 
insignificant  quantity  of  coal  delivered  at  Penicuik  station  seems 
to  me  to  deprive  the  rate  to  that  station  of  all  the  importance 
which,  in   ordinary  circumstances,  would  attach  to  it  as  a  Com- 
parable rate.'     I  shall  only  add  a  few  words  on  the  questions  of 
law    which    were   raised   in   the   argument.     And,  first,   in   the 
application  for  reasonable  facilities  under  the  Bail  way  and  Canal 
Traffic  Act,  1854,  it  is  said  by  the  railway  company  that  we  have 
no  jurisdiction  to  compel  them  to  stop  their  goods  trains  at  Low 
Mill   siding  for  the  purpose  of  delivering  the  applicants'  coal. 
This  argument  is  founded  mainly  on  the  Hastings  case  (L.R.  6 
Q.B.D.  586)  and  the  Darlaston  case  (1894,  2  Q.B.D.  694).     Now, 
I  take  it  that  this  Commission  sitting  in  Scotland  is  as  much 
bound  by  a  decision  of  the  English  Court  of  Appeal  as  if  it  were 
-it ting  in  England  when  the  decision  turns  entirely  upon  the 
construction  of  a  British  Statute.    Accordingly,  I  accept  implicitly 
the  judgments  in  these  two  cases.     The  Hastings  case  lays  down 
the  proposition  that  we  have  no  jurisdiction  to  order  a  railway 
ipany  to  make  a  new  railway  station,  and  the  Darlaston  case 
that  we  have  DO  jurisdiction  to  make  an  order  involving  the 
re-erection  ex  intervallo  of  a  station  which  has  been  closed.     Both 
proceed   upon   the  ground   that  there  is  no  obligation  upon  a 
railway  company  to  establish  a  station  at  any  particular  place,  or, 
indeed,  to  work  or  maintain  its  line  at  all.     But  in  the  Hastings 
case  Lord  Sel borne  was  careful  to  guard  himself  against  any 
uii'luc  limitation  of  the  powers  of  this  Commission.    After  stating 
the  proposition  that  a  company  is  not  bound  to  establish  a  station 
at  any  particular  place,  unless  it  thinks  fit  to  do  so,  his  Lordship 
added, '  But  when  the  company  has  in  fact  opened  a  station  at 
a  particular  place  and  actually  uses  it  for  the  purposes  of  public 
traffic,  and  invites  the  public  to  resort  to  it  for  the  purpose  of 
being   received   or  delivered   as   passengers  to  or  from   train  > 
announced   as  starting  from  or  stopping  at  that  station,  or  of 
having  their  goods  received  there  for  carriage  or  delivered  there 
.  it  is,  in  my  opinion,  bound  by  the  Act  to  afford  at 
station  (to  the  extent  of  its  powers)  all  reasonable  facilities 
for  receiving,  forwarding,  and   delivering  such  passengers  and 
goods.'    Accord  i  Lord  Selborne  had  been  dealing  with  a 

c  ise  in  which  a  company  refused  to  deliver  a  particular  description 
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of  goods  addressed  to  a  particular  trader  at  a  public  station 
which  was  in  full  use  for  goods  traffic,  I  conceive  that  his  Lord- 
ship would  have  had  no  hesitation  in  sustaining  the  jurisdiction 
of  this  Commission  to  pronounce  upon  such  a  proposal  as  un- 
reasonable, unless  the  company  were  able  to  adduce  some  good 
reason  in  support  of  it.  Now,  of  course,  I  am  aware  that  a  public 
station  is  not  the  same  thing  as  a  private  siding.  A  public 
station  is  part  of  the  railway,  and  a  private  siding  is  not.  But 
this  siding  was  formed  and  connected  with  the  branch  line  under 
the  provisions  of  section  69  of  the  Kailways  Clauses  Consolidation 
(Scotland)  Act,  1845.  It  was  formed  by  the  applicants  at  a  cost 
(not  including  land)  of  over  £6000,  and  their  actual  outlay  in 
maintaining  it  is  about  £500  a  year.  It  is  at  this  moment  in 
full  operation,  and  there  is  no  proposal  on  the  part  of  the  railway 
company  to  discontinue  its  use  except  as  regards  coal.  They 
are  still  willing  to  stop  their  trains  there  for  the  purpose  of 
taking  up  and  setting  down  the  large  general  traffic  of  the 
applicants.  The  practical  result  of  their  proposal  would  often  be 
(as  shown  by  the  figures  given  in  Mr.  Garden's  evidence)  that, 
having  a  mixed  goods  trains  composed  of  some  trucks  containing 
coal  for  the  applicants  and  other  trucks  containing  general 
merchandise,  they  would  stop  the  train,  uncouple  the  one  set 
of  trucks,  and  then  carry  on  the  others  a  quarter  of  a  mile 
beyond  their  true  destination.  There  is,  therefore,  no  question 
of  putting  the  respondents  to  loss  or  inconvenience  or  of  inter- 
fering with  their  legitimate  discretion  in  the  conduct  of  their 
business.  A  great  deal  must  always  be  left  to  the  discretion  of  a 
railway  company,  and  in  judging  what  is  a  '  reasonable  facility,' 
we  are  bound  to  consider  what  is  reasonable  in  the  interests  of 
the  company  itself,  as  well  as  what  is  reasonable  in  the  interests 
of  the  public  or  of  a  private  trader.  But  here,  if  we  do  what  the 
applicants  ask,  we  shall  not  be  dictating  to  the  company  how  to 
marshal  their  goods  trains,  or  what  particular  trains  they  are  to 
stop.  We  shall  only  be  requiring  that  they  shall  continue 
to  deliver  the  applicants'  coal  in  the  same  way  as  they  have  been 
doing  for  more  than  twenty  years,  and  as  they  still  propose  to  do 
in  the  case  of  all  the  applicants'  other  traffic.  Accordingly,  it 
seems  to  me  that,  although  this  is  a  private  siding,  it  falls  within 
the  principle  laid  down  by  Lord  Selborne  in  the  passage  which 
I  have  quoted.  That  principle  is  that  when  a  railway  company 
has  in  fact  instituted  a  practice,  which  it  proposes  to  continue, 
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of  receiving  and  delivering  traffic  at  a  particular  place  on  its 
•m,  it  ceases  to  be  absolute  master  of  the  mode  in  which  the 
traffic  at  that  place  is  to  be  conducted,  but  is  bound  to  afford  all 
reasonable  facilities  for  receiving,  forwarding,  and  delivering  it. 
Th«-  owner  of  the  siding  has  just  as  much  interest  to  complain  of 
any  capricious  alteration  in  the  status  quo  as  the  public  would 
have  in  the  case  of  a  public  station.  And  the  words  of  the 
Statute  are  not  limited  to  delivery  at  a  public  station,  but  extend 
to  delivery  from  any  part  of  the  railway  system.  It  is  a  different 
question  whether  we  could  compel  a  railway  company  to  deliver 
goods  at  a  newly-constructed  siding,  and  I  express  no  opinion 
with  regard  to  that  I  am,  therefore,  of  opinion  that  our  jurisdic- 
tion to  entertain  this  application  is  clear.  If  so,  there  can  be  no 
doubt  that  we  ought  to  exercise  it,  because  the  railway  company 
has  not  advanced  a  single  reason  in  support  of  it.  I  propose 
that  we  should  make  an  order  requiring  the  respondents  to  afford 
the  applicants  all  reasonable  facilities  for  delivering  their  coal 
traffic  at  Low  Mill  siding,  and  declaring  the  arrangements  and 
facilities  lor  the  delivery  of  such  traffic  which  existed  before  the 
22nd  of  March,  1000,  to  have  been  reasonable,  and  such  as  ought 
in  future  to  be  afforded.  In  the  other  case,  as  we  are  not  grant- 
ing a  rebate,  it  is  perhaps  hardly  necessary  that  I  should  notice 
two  legal  arguments  which  were  advanced  by  the  Dean  of  Faculty. 
But  I  should  not  like  it  to  be  thought  that  I  had  any  doubt  of 
the  title  of  the  applicants  to  apply  for  a  rebate.  It  is  true  that 
the  rate  is  charged  by  the  company  against  the  colliery  owners 
in  the  first  instance,  but  it  is  specifically  included  in  their 
accounts  against  the  applicants,  out  of  whose  pocket  it  comes. 
The  colliery  owners  are  thus  the  agents  of  the  applicants  in 
making  the  payments,  and  the  latter  are  the  only  persons  having 
any  interest  to  complain  uf  an  overcharge,  or  to  ask  for  a  rebate, 
ithercan  In  a  moment  to  the  plea  that  this  is  not 

a  siding  falling  within  tin*  purview  of  section  4  of  the  Act  of 
I.  That  plea  is,  I  think,  founded  on  a  mUcmic.-ption  of  what 
was  decided  in  the  case  of  Watson,  To.  1.1  A  <  >.  :•  K'\  an<l  Ca. 
Caw.  .'"  I  can  find  nothing  in  the  Statute  which  gives  the 
least  countenance  to  the  i<lca  that  it  only  app.i.-s  to  a  siding  the 
site  of  which  is  within  a  terminal  st  iti. u 

The  Court  accordingly  »ln-\v  np  the  following  order: — 
1.  That  the  railway  CMmpany.  in  refusing  to  deliver  coal   at 
•lion  of  tii*  ir  railway  with  the  Low  Mill  siding,  have  not 
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afforded  to  the  applicants  all  due  and  reasonable  facilities  for  the 
delivery  of  their  coal  traffic  at  the  Low  Mill  siding. 

2.  That  the  railway  company,  in  delivering  coal  at  the 
private  sidings  of  other  traders  near  Penicuik,  competitors  in  trade 
with  the  applicants,  and  refusing  to  deliver  coal  at  the  applicants' 
Low  Mill  siding,  have  given  to  such  traders  an  undue  and  un- 
reasonable preference  and  advantage  over  the  applicants,  and 
subjected  them  to  an  undue  and  unreasonable  prejudice. 

And  this  Court  doth  declare,  etc. 

Upon  the  first  part  of  the  order  the  deft,  railway  company 
appealed  to  the  Court  of  Session,  who  held  that  no  statutory  duty 
lay  upon  the  company  to  stop  their  trains  at  a  private  siding,  and 
that  such  stopping  was  not  a  "  reasonable  facility  for  delivering 
traffic,"  within  the  meaning  of  the  Statute. 

The  Lord  President  (Lord  Justice  Clerk,  Lord  Adams,  Lord 
Kinnear,  and  Lord  Trayner  concurring)  said :  It  is  convenient 
to  consider  the  questions :  (1)  whether  the  Commissioners  would 
have  had  jurisdiction  to  make  such  a  finding  if  traffic  had  not 
previously  been  delivered  at  the  siding ;  (2)  if  not,  whether  the 
fact  of  such  delivery  creates  the  jurisdiction ;  (3)  whether  the 
jurisdiction  is  affected  by  the  fact  that  other  traffic  is  delivered 
and  coal  alone  is  refused. 

(1)  No  right  arises  under  section  76  of  the  Kail  ways  Clauses 
Act,  1845,  since  this  deals  exclusively  with  the  right  of  a  trader 
to  bring  his  traffic  upon  the  railway  and  use  it  as  a  road  on 
payment  of  the  proper  tolls.  Nor  does  any  right  arise  under  the 
Act  of  1854. 

"  I  am  of  opinion  that  the  Commissioners  have  not  jurisdiction 
to  order  a  railway  company  to  receive  or  deliver  traffic  at  a 
private  siding  at  which  no  traffic  is  being,  or  has  previously  been, 
received  or  delivered  by  the  company.  While  section  1  of  the 
Act  of  1854  declares  that  the  word  '  railway '  shall  include  every 
station  of  or  belonging  to  it,  used  for  the  purposes  of  public 
traffic,  it  makes  no  mention  of  private  sidings,  and  its  language, 
in  my  judgment,  plainly  excludes  the  idea  that  such  sidings 
form  any  part  of  its  undertaking.  They  are  the  private  property 
of  persons  who,  by  the  use  of  them,  obtain  access  to  the  railway, 
and  in  the  absence  of  any  statutory  provision  that  the  railway 
company  shall  stop  its  trains  at,  or  serve,  such  private  sidings, 
I  consider  that  no  duty  to  do  so  can  reasonably  be  implied.  The 
persons  owning  the  sidings  are  not  bound,  apart  from  agreement, 
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to  send  their  traffic,  or  any  part  of  it,  over  the  railway  company's 
line,  and  even  if  they  did  so  for  a  time,  or  as  regards  some  kind 
of  traffic,  they  would  not  be  bound  to  continue  to  do  so  as  regards 
any  kind  of  traffic.  Again,  the  Railway  Commissioners  have  no 
power  to  enjoin  things  merely  because  they  may  think  that  they 
would  be  reasonable  facilities ;  they  are  only  entitled  to  administer 
the  existing  Railway  Acts,  and  to  enforce  facilities  thereby 
provided,  where  such  facilities  are  refused." 

(2)  The  view  that  a  railway  company  may  not  discontinue  a 
facility  once  accorded  is  at  variance  with  the  decision  of  the 
Court  of  Appeal  in  the  Darlaston  case. 

"  It  appears  to  me  that  it  would  not  be  reasonable  to  hold 

that  the  mere  circumstance  of  parties,  ex  liypothesi  of  this  part  of 

the  argument,  not  under  statutory  obligation  to  do  so,  having 

found  it  to  suit  their  mutual  convenience,  on  terms  mutually 

satisfactory,  to  receive  and  deliver  traffic  at  a  private   siding, 

reared  up  u  permanent  obligation  against  one  of  them  (the  railway 

company)  to  continue  to  do  so  when  the  terms  offered  were  no 

_rer  satisfactory  to  the  company.     In  this  case  the  applicants 

altered  the  status  quo  by  claiming  a  rebate  on   coal  traffic  in 

respect  that  it  did  not  receive  station  accommodation  or  terminal 

services  at  Penicuik,  and  it  appears  to  me  that  the  respondents 

were  just  as  well  entitled  to  say  that  they  would  no  longer  receive 

and  deliver  traffic  at  the  siding  as  the  applicants  were  to  say  that 

they  declined  to  pay  a  rate  which  they  considered  excessive.     In 

other  words,  the  effect  of  the  applicants  terminating,  as  tlu-y 

were  quite  entitled  to  do,  the  tacit  agreement  under  which  the 

siding  had  been  served,  was,  in  my  judgment,  to  remit  the  parties 

respectively  to  their  original  positions,  so  that  the  question  must 

now  be  determined  in  the  same  way  as  if  the  respondents  had 

never   rendered   any  services  at  the  siding.     If  I  be  right   in 

thinking,  tor  the  reasons  already  given,  that    in  their  inception 

the  services  rendered    by  the  respondents  at  th<»   siding   were 

voluntary,  I  can  see  no  reason  why  th.-y  shouM  not  be  at  least 

as  well  entitled  to  cease  altogether  to  serve   the  siding  as  a 

company  is  to  pull  down  or  close  one  of  its  public  stations.     I 

>se  that  the  fact  of  an  owner  of  adjoining  land  having 

made  a  siding,  and  used  it  for  receiving  and  delivering  traffic 

from  and  to  the  railway  as  long  as  it  suited  him.  to  do  so,  \v<>uM 

1'iii'l   him  to  send   hi-  n  it!i<    over  the  company's  lino  by  ; 

siding  in  all  time  coming,  an<l   if  the  one  party  to  the  voluntary 
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dealing  is  not  bound  to  continue  it  in  perpetuity,  neither  should 
the  other,  in  the  absence  of  any  statutory  obligation,  be  held 
bound  to  do  so." 

(3)  "  It  is  a  different  question  whether,  so  long  as  a  company 
continues  to  serve  a  siding  as  to  some  kinds  of  traffic,  it  is 
thereby  bound  to  serve  it  as  regards  all  kinds  of  traffic.  In  this 
part  of  the  argument,  I  assume,  for  the  reasons  already  given, 
that  the  service  by  the  respondents  at  the  siding  was  in  its 
inception  voluntary,  and  I  can  see  no  reason  why  they  should  not 
have  been  entitled  at  the  beginning  of  the  dealing  to  express 
their  willingness  to  receive  and  deliver  some  kinds  of  traffic, 
while  refusing  to  receive  and  deliver  other  kinds.  If  this  be  so, 
I  have  equal  difficulty  in  seeing  any  good  reason  why,  if  it  no 
longer  suits  their  interests  or  convenience  to  receive  and  deliver 
some  kind  or  kinds  of  traffic  at  a  siding,  they  should  not  be 
entitled  to  cease  to  do  so.  The  Commissioners  assimilate  the 
case  to  that  of  a  public  railway  station,  but  the  two  cases  appear 
to  me  to  be  essentially  different.  The  public  station  is  part  of 
the  company's  undertaking,  which  the  private  siding  is  not,  and 
the  statutory  obligations  applicable  to  the  one  are  not  applicable 
to  the  other.  It  might  well  be  held  that  by  opening  a  station 
for  public  traffic,  a  company  professes,  or  holds  itself  out  as 
being  ready,  to  accept  all  kinds  of  traffic  (or,  at  least,  all  kinds 
which  it  can  accommodate),  and  that  therefore  it  could  not 
arbitrarily  refuse  some  particular  description  of  traffic ;  but  these 
considerations  have  no  application  to  the  case  of  a  private  siding, 
as  to  which  the  company  makes  no  profession,  and  does  not  hold 
itself  out  as  willing  to  do  anything." 

"For  these  reasons  I  am  of  opinion  that  the  fact  of  the 
respondents  having  for  a  time  voluntarily  served  the  siding  on 
terms  satisfactory  to  themselves,  does  not  give  the  Commissioners 
jurisdiction  to  compel  them  to  continue  to  serve  it  upon  terms 
which  they  do  not  regard  as  satisfactory,  and  that  the  fact  of  their 
receiving  and  delivering  some  other  kinds  of  traffic  at  the  siding 
does  not  empower  the  Commissioners  to  order  them  to  deliver 
coal  there." 

Lord  Young  and  Lord  Moncrieff  delivered  judgments  to  the 
opposite  effect,  and  pointed  out,  amongst  other  things,  that  the 
Act  of  1894,  so  far  as  it  dealt  with  a  rebate  at  private  sidings, 
would  be  reduced  to  a  nullity  if  a  company  might  refuse  to 
deliver  traffic  when  a  trader  made  claim  to  the  rebate. 
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241.— N.S.R.  v.  Salt  Union,  1898,  10  Ry.  &  Ca.  Tr.  Ca.  161. 

Claim  for  services  rendered  at  or  in  connection  with  sidings, 
and  for  accommodation  provided  :  (1)  shunting ;  (2)  clerkage  ; 
(3)  working  signals  ;  (4)  provision  of  signals. 

(1)  Upon  the  formation  of  the  Salt  Union  various  works  were 
amalgamated,  with  the  result,  as  regards  shunting,  that  traffic 
formerly  distributed  at  various  sidings  on  the  Sandbach  branch 
of  the  N.S.R.  was  handed  to  the  defts.  at  a  given  point,  and  dis- 
tributed over  the  private  sidings  by  the  company's  engine  as 
directed.  The  defts.  contended  that  such  distribution  was  merely 
the  equivalent  of  the  former  method  of  delivery,  and  resulted  in 
saving  of  time  and  expense  to  the  company. 

By  the  Court :  It  is  difficult  to  say  whether,  as  a  fact,  no  more 
time  is  occupied  in  the  process  of  collection  and  delivery  from 
and  to  the  sidings  than  would  seem  to  form  a  reasonable  con- 
stituent of  the  conveyance  charge.  We  think  that  a  certain 
time  should  be  fixed  to  represent  this,  six  minutes  in  one  case 
and  twelve  minutes  in  another,  and  that  any  excess  should  be 
paid  for  at  the  rate  of  7s.  per  hour. 

Wright,  J. :  It  is  not  implied  in  our  judgment  that  the 
railway  company  can  charge  beyond  the  conveyance  rate  for  any- 
thing done  on  their  own  lines  which  is  properly  incidental  to 
delivery  or  collection  of  traffic  to  or  from  sidings,  no  matter  how 
much  the  cost  and  trouble  may  be  increased  by  the  inconvenience 
of  the  sidings  or  the  nature  of  the  traffic,  unless  the  defects  or 
inconveniences  are  such  as  to  relieve  the  railway  company  from 
their  duty  to  deliver  and  collect.  The  very  existence  of  the 
Biding  implies,  in  practice,  that  the  railway  company  must,  in 
r  to  c"llect  and  deliver  from  or  to  the  siding,  do  on  their  own 
liiM-8  something  beyond  the  mere  work  of  transit.  But  they 
may  be  entitled  to  make  a  carrier's  or  service  charge  if  they 
are  required,  for  the  convenience  of  the  siding  owner,  to  do 
work  on  his  siding;  and  where  they  are  so  required,  tin  n. 
if  by  reason  of  the  insufficiency  of  the  siding  <>r  <>tli< -n\ 
work  involves  extra  work  on  their  <»\\n  line,  that  extra  work 
may  be  a  ground  for  an  extra  <  h  u-ge.  For  instance,  a  siding 
may,  from  its  limited  size  or  its  situation,  be  such  as  not  of 
itself  to  afford  sufficient  accommodation  for  the  delivery  or 
ction  of  its  traffic.  In  such  a  case,  if  for  the  convenience  of 
a  trader  the  company  work  in  and  out  of  the  siding,  and  it  m 

III.  M 
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order  to  do  so  they  are  obliged  to  make  an  extraordinary  use  of 
their  own  lines,  it  may  be  that  their  lines  would  be  regarded  for 
this  purpose  as  a  prolongation  of  the  sidings,  and  the  company 
may,  according  to  the  circumstances,  be  entitled  to  that  extent 
to  be  paid  for  the  extraordinary  work  done  on  their  own  lines  as 
if  their  lines  were  a  part  of  the  siding  themselves. 

(2)  A  small  staff,  costing  £100  per  annum,  was  provided  to 
superintend  the  working  of  the  traffic  in  and  out  of  the  defts.' 
and  other  sidings.     The  proportion  attributable  to  the  defts.  was 
£50.     The  Court  were  of  opinion  that  the  service  was  such  as  is 
usually  performed  at  stations,  and  in  that  case  would  be  covered 
by,  and  would  form   an  ingredient   in,  the  charge   for  station 
terminal.     It  would  be  due  to  be  paid  at  sidings  in  addition  to 
the  conveyance  rate. 

(3)  and  (4)  The  claim  to  be  paid  the  cost  of  providing  inter- 
locking apparatus  arises  under  section  7  of  the  Provisional  Order 
Act,  which  allows  an   additional  charge  to   cover   the  cost   of 
sidings   or   other    structural    accommodation    provided    for    the 
private  use  of  the  trader,  and  not  required  by  the  company  for 
dealing  with  the  traffic  for   the  purpose   of    conveyance.     The 
Sandbach   branch   was   originally   constructed    as   a   goods   and 
mineral   line   only,   and   the   siding   owners    conformed    to   the 
requirements  then  in  force  for  connecting  their  sidings  with  the 
main  line  of  railway.     This  was  in  1852,  and  it  was  not  until  1893 
that  the  company  resolved  upon  converting  the  branch  into  a 
passenger  line.     The  Court  was  of  opinion  that  the  outlay  necessary 
to  satisfy  the  Board  of  Trade  as  regards  the  safety  of  passengers 
ought   to   fall   upon   the   railway  company.     It   did   not   come 
within  the  terms  of  section  7.     The  same  principle  would  apply 
to  the  cost  of  working.     The  Salt  Union  should  continue  to  pay 
such  cost,  if  any,  as  they  have  paid  between  1852  and  1893,  but 
are  not  liable  for  that  induced  by  the  adaptation  of  the  line  to 
passenger  traffic. 

242.— Salt  Union  v.  N.S.R.,  1898,  10  Ky.  &  Ca.  Tr.  Ca.  179. 

Claim  for  allowance  of  rebate  on  rates  for  salt  forwarded  from 
private  sidings. 

For  defts.  it  was  alleged  that  the  rates  impugned  contained 
no  charge  for  station  terminal  or  service  at  the  siding  end. 

For  applicants  it  was  contended  that  such  terminal  must  be 
assumed  to  be  included,  otherwise  some  of  the  rates  would  be 
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above  the  maximum,  and  all  of  them  would  be  inconsistent  with 
other  rates  in  Class  B  for  station  to  station  traffic. 

Wright,  J. :  We  can  give  relief  to  the  extent  of  reducing  the 
rates  charged  to  the  authorized  maximum ;  we  cannot  allow 
a  rebate  in  respect  of  station  terminal  without  legal  evidence  to 
satisfy  us  that  such  a  charge  is  included  in  the  rate.  When  the 
rate  charged  is  less  than  the  amount  which  the  company  are 

tlly  authorized  to  demand,  it  is  impossible,  without  legal 
evidence,  to  impute  to  them  the  inclusion  of  an  illegal  charge,  as 
a  component  of  a  charge  which  is  otherwise  perfectly  legal.  In 
order  to  do  this  a  comparison  must  be  instituted  with  some 
comparable  station  rate.  It  is  not  sufficient  for  this  purpose  to 
point  to  the  rates  for  other  articles  in  Class  B  with  which  salt 
does  not  enter  into  competition. 

In  the  Court  of  Appeal :  For  the  Salt  Union :  Section  4,  Act 
1894,  brings  a  case  within  the  jurisdiction  of  the  Court  whenever 
the  company  do  not  provide  station  accommodation.  This  is  not 
the  same  as  "when  the  company  have  charged  for  station 
accommodation."  A  comparable  rate  would  afford  a  means  of 
proving  that  a  station  terminal  is  included,  but  there  are  other 
means  of  showing  that  the  rate  is  too  high. 

A.  L.  Smith,  L.J. :  The  applicants  must  make  out  a  j 

'  case.  It  is  a  strange  proposition  that  a  railway  company 
should  be  called  upon  to  prove  a  negative  when  no  affirmative 
ease  has  been  made  out  against  them.  The  expression  "  rebate  " 
or  "  allowance  "  implies  that  something  is  included  in  the  rate  in 
respect  of  which  a  rebate  or  allowance  is  claimed.  Some  pre- 
sumptive evidence  must  be  given  before  the  company  can  be 
called  upon  to  make  an  answer.  The  position  is  similar  to 

t  of  the  Birmingham  Corporation,  237,  and  I  agree  with  the 
view  there  taken  by  Collins,  .1. 

by,  L. J. :  The  section  must  not  be  read  as  though  the 
words  "  do  not  provide  "  were  altered  into  "  make  a  charge  for." 
I  see  no  reason  why  an  applicant  should  not  prove  his  claim  to 
an  allowance  without  proof  that  a  station  terminal  had  been 
charged;  bat  he  must  make  out  a^  -.«<«•  in  su 

his  application,  and  that  has  not  been  done  here. 

Vaughan- Williams,  L.J.  :   Notwithstanding  tin-  •  \  pn'ssfons  of 

"I'iiiinn  ,,|  (     llins  and  Wright,  JJ.,  and  the  judgment  of  A.  L. 

I  .•!.,  I  hold  a  strong  opinion  t<>  tin*  r«nt  rary.     The  scope  of 

section  seems  to  be  that,  whenever  a  Uftdtt  iius  his  own  siding 
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or  branch  railway,  and  the  railway  company  and  the  trader  cannot 
agsee  as  to  what  the  rate  shall  be,  the  Kailway  Commissioners 
shall  fix  the  rate.  I  see  nothing  in  the  Act  which  throws  upon 
the  applicant  the  duty  of  doing  more  than  to  show  that  the 
amount  charged  seems  to  be  an  unreasonable  amount  to  charge 
for  the  service  rendered  by  the  railway  company.  In  this  instance 
it  does  not  seem  to  me  that  any  such  case  has  been  made  out. 

243.— Salt  Union  v.  N.S.R.,  1898,  10  Ey.  &  Ca.  Tr.  Gas.  224. 

Under  the  provisions  of  the  Kailway  Rates  Confirmation  Order 
Acts,  1891-2,  the  companies  are  not  bound  to  provide  trucks  for 
salt.  Where  they  do  not,  an  allowance,  to  be  fixed  by  arbitration, 
has  to  be  made  to  the  trader. 

The  contention  before  the  Court  was  whether  the  allowance 
was  to  be  calculated  upon  the  ordinary  cost  of  waggons  to  the 
company,  or  the  special  cost  to  the  trader  of  the  particular 
waggons  employed. 

For  the  railway  :  The  company  have  the  means  of  providing, 
maintaining,  and  working  waggons  at  a  less  cost  than  a  private 
owner.  The  ironwork  of  waggons  is  injured  by  salt.  If  the 
company  is  to  allow  the  full  cost  there  is  no  object  in  specially 
exempting  them  from  the  obligation  to  provide  them. 

For  the  applicants :  Cowdenbeath  (8  Ky.  &  Ca.  Tr.  Cas.  251) 
decided  that  the  cost  should  be  that  to  the  trader. 

By  the  Court :  The  cost  should  be  that  to  the  company.  In 
Cowdenbeath  there  was  no  suggestion  that  it  was  not  the  same ; 
but  even  if  it  had  not  been  so,  in  that  case  the  company  were 
under  obligation  to  provide  waggons,  and,  not  having  the  means 
to  do  so,  the  coal  owners  had  undertaken  the  obligation.  The 
peculiar  circumstances  of  that  district  render  the  details  of  the 
case  of  no  general  application. 

244.— Tennant,  etc,  v.  Cal.  R.,  1899,  10  Ky.  &  Ca.  Tr.  Cas.  194. 

Claim  for  rebate  on  the  rates  for  traffic  dealt  with  at  applicants' 
private  sidings,  situated  between,  and  but  a  short  distance  from, 
the  Panmure,  Barry,  and  Carnoustie  stations,  where  the  same 
rates  were  charged,  £4708. 

The  applicants  had  invoked  the  mediation  of  the  Board  of 
Trade,  under  the  conciliation  clause,  section  31,  of  the  Traffic  Act, 
1888,  complaining  of  the  increase  of  rates  in  1893,  of  undue 
preference,  and  of  the  refusal  of  rebate.  The  rates  were  adjusted 


SPECIAL  SERVICES.  165 

igreement,  and  the  Board  of  Trade  reported  :  "After  corre- 
spondence, complainants  informed  the  Board  of  Trade  that  they 
had  coine  to  a  settlement  with  the  railway  companies." 

The  applicants  alleged  that  their  letter  to  the  Board  of  Trade 
had  reference  to  the  question  of  increased  rates  only. 

The  defts.  maintained  that,  even  so,  the  settlement  of  the  one 
question  necessarily  drew  with  it  the  settlement  of  the  other.  The 
adjustment  of  the  rates  manifestly  proceeded  upon  the  assumption 
that  they  were  rates  to  the  applicants'  sidings,  and  included  only 

-onable  charges  for  services  rendered  in  connection  therewith. 
The  quantity  of  traffic,  such  as  the  applicants  dealt  in,  when  for- 
warded from  the  stations  mentioned,  was  so  insignificant  that  the 
same  rates  were  quoted  merely  because  it  was  not  worth  while  to 
reconsider  the  whole  matter  in  detail. 

Lord  Trayner  said  that  the  Court  were  unanimously  of 
opinion  that  the  applicants'  claim  of  £4708  for  damages  could 
not  be  sustained.  His  Lordship  considered  in  detail  the  terms 
of  the  original  complaints  as  addressed  to  the  Board  of  Trade, 
and  especially  the  minute  of  agreement  signed  by  both  parties, 
not  written  out  and  subscribed  at  the  meeting,  but  only  after 
full  time  had  been  allowed  for  considering  the  terms  in  which 
it  had  been  expressed.  The  minute  stated  that  certain  rates 
had  been  accepted  as  a  final  settlement  of  the  rates  question,  and 
that  it  was  agreed  to  advise  the  Board  of  Trade  that  an  amicable 
settlement  had  been  arrived  at,  and  that  the  applicants  desired  to 
withdraw  their  complaints.  The  fair  reading  and  import  of  such 
an  agreement  was  that  the  applicants  withdrew  all  their  complaints, 
including  the  one  that  no  rebate  was  allowed  to  them  off  the  rates 
quoted.  No  term  had  been  fixed  for  the  duration  of  the  agreement, 
and  it  was  open  to  the  applicants  to  withdraw  from  it.  They  had 
not  done  so  in  their  correspondence,  but  it  must  be  taken  that  the 
service  of  the  application  was  a  judicial  intimation  that  they  no 

_rer  intended  to  abide  by  it  As  regards  the  facts  in  dispute, 
his  Lordship  concurred  in  the  opinion  of  his  colleagues. 

Frederick  Peel  delivered  the  judgment  of  himself  and 
Lord  Cobham,  and  said  that,  looking  at  the  siding  rates  by  them- 
selves, there  was  nothing  to  show  \\in-tinT  th<  y  included  a  charge 

terminals  or  not,  and  it  was  improbable  that  terminals  would 
be  charged  where  there  was  no  power  to  charge  them.  Hut. 
where  railway  companies  actually  provided  station  accommoda- 

i  and  pprformed  terminal  services,  it  would  only  be  reasonable 
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to  suppose  that  station  and  service  terminals  were,  equally  with 
the  charge  for  conveyance,  a  component  part  of  the  rates.  The 
Carnoustie  and  Barry  rates  might,  therefore,  be  deemed  to  in- 
clude charges  of  that  sort,  and  there  being  no  difference  between 
them  and  the  siding  rates,  it  would  seem  to  result  that  these 
also  would  be  made  up  in  part  of  terminals.  The  answer  of  the 
defts.  was  that  the  charges  made  in  addition  to  the  charge  for 
conveyance  were  the  equivalent  for  such  services  as  marshalling, 
labelling,  clerkage,  providing  sheets,  and  the  like.  But  these 
services  were  rendered  at  Carnoustie,  and  there  the  companies 
provided  a  station  and  labour  to  load  and  cover.  The  applicants 
would,  therefore,  be  entitled  to  lower  rates  than  those  charged 
at  the  stations,  and  the  extent  to  which  they  should  be  lower 
would  be  the  amount  presumably  charged  for  terminals,  ascer- 
tained on  the  principle  adopted  in  Pidcock's  case  (7  Ky.  &  Ca. 
Tr.  Gas.  54),  less  the  reasonable  sum  found  due  for  special  ser- 
vices actually  rendered  at  the  sidings. 

245.— Portway  v.  Colne  Valley  &  Halstead  R.,  1899, 
10  Ky.  &  Ca.  Tr.  Cas.  211. 

Claim  for  rebate  on  traffic  dealt  with  at  applicant's  siding. 

Answer  of  company  :  Siding  at  station  ;  every  station  service 
afforded,  and,  in  addition,  (1)  extra  shunting,  occasioned  by  the 
fact  that  the  siding  is  near  a  level  crossing,  preventing  direct 
delivery  into  the  siding ;  (2)  interlocking  signals  required  in  con- 
sequence of  siding.  In  consideration  of  these  circumstances  the 
applicants  agreed  to  pay  the  station  rates,  even  though  they 
included  cartage. 

Sir  F.  Peel :  "  The  applicants  say  that  the  shunting  is  an 
incident  of  conveyance,  and  is  covered  by  the  conveyance  rate, 
as  the  traffic  is  consigned  and  the  trucks  labelled  for  Portway's 
siding;  and  the  siding  being  the  place  where  the  trucks  are 
received  or  delivered  by  the  company,  the  shunting  is  in  no  case 
either  before  or  after  conveyance,  but  always  while  conveyance  is 
in  progress.  Now,  if  the  mode  in  which  a  junction  has  been 
effected  is  such  that  the  company  need  incur  no  greater  expense 
in  connection  with  it  than  is  involved  in  stopping  a  goods  train 
specially  at  the  siding  junction,  and  either  uncoupling  trucks 
there  and  depositing  them  in  the  siding  clear  of  the  points,  or 
drawing  out  trucks  ready  marshalled  and  attaching  them  to  the 
train  doing  no  work  within  the  siding,  and  being  paid  for  any 
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oial  use  of  levers  by  signalmen  in  their  signal-box,  there  is 
then  a  mere  delivery,  for  which  no  extra  payment  is  due.  Here, 
however,  it  appears  that,  partly  from  the  siding  having  only  one 
line  for  both  outgoing  and  incoming  trucks,  and  partly  from  its 
joining  the  main  line  at  a  very  short  distance  from  where  that 
line  crosses  a  street  in  Halstead  on  the  level,  so  bringing  the  case 
under  the  rules  as  to  the  shunting  of  trains  over  a  level  crossing, 
and  engines  standing  across  the  same,  it  is  not  possible  for  a  goods 
train  to  stop  at  the  siding  junction,  and  for  its  engine  to  uncouple 
a  truck  and  deposit  it  in  the  siding,  or  to  draw  a  truck  out  and 
unite  it  to  the  train."  In  order  to  ascertain  the  amount  of  rebate 
due,  the  proportional  sums  included  in  the  station  rates  for  station 
and  service  terminals  and  for  cartage  must  be  deducted,  and  to 
the  remainder  must  be  added,  for  clerkage,  30  per  cent,  of  the 
station  terminal  as  charged ;  for  extra  shunting,  an  amount  equal 
to  the  station  terminal  charged  ;  and  for  signalling,  a  portion  of 
the  cost  proportionate  to  the  user  on  account  of  the  siding  traffic 
respectively. 

Viscount  Cobham  :  "  I  only  wish  to  add  a  few  words  upon  the 
rluim  of  the  railway  company  to  be  reimbursed  the  cost  of  work- 
ing Messrs.  Portway's  siding  signals,  this  being,  I  think,  the  first 
occasion  upon  which  this  point  has  been  formally  raised ;  two  out 
of  the  five  signal  levers  used  are  made  necessary  by  the  special 
•  •ircumstances  of  Messrs.  Portway's  sidings,  and  for  the  working  of 
these  there  can  be  no  doubt  the  firm  should  pay.  The  other 
three  would  be  required,  however  well-designed  the  sidings  might 
be,  and  the  applicants  say  that  as  these  signals  exist  only  for  the 
protection  of  the  passenger  traffic,  they  should  not  be  charged 
with  the  cost  of  them.  But  even  allowing  the  fact  to  be  as  stated, 
the  working  of  the  siding  signals  in  this  case  seems  to  be  a 
service  '  at  or  in  connection  with  a  siding  not  belonging  to  the 
company,'  for  which  the  railway  company  may  demand  payment 
umler  section  5  of  their  Charging  Act,  and  I  do  not  think  we 
are  entitled  to  refuse  their  claim — at  all  events  on  the  ground 
urged  by  the  applicants.  It  may  be  true  that  if  there  were  no 
passenger  traffic  these  signals  would  not  be  required,  but  of  course 
it  is  at  least  equally  certain  that  they  would  not  be  required  if  it 
were  not  for  Messrs.  Portway's  siding  traffic.  The  applicants' 
argument  might  be  relevant  if,  as  in  the  case  of  the  N.S.tt.  v.  Salt 
Union  Co.,  the  railway  had  been  a  mere  mineral  line  at  the  time 
tli-  siding  was  constructed  and  connected  with  it.  This,  however, 
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was  not  the  case.  It  was  a  passenger  line,  and  the  siding  owners 
knew  that  if  their  traffic  was  to  be  carried  at  all,  it  had  to  be 
carried,  to  use  Collins's,  L.J.,  words  in  meeting  a  similar  argu- 
ment in  the  case  of  the  South  Yorkshire  Coal  Owners  v.  M.B., 
*  under  the  conditions  and  at  the  cost  upon  which  alone  slow 
traffic  can  be  conducted  with  a  due  regard  for  public  safety  on  a 
line  open  to  traffic  of  all  kinds/  In  contending,  then,  as  they 
practically  do,  that  their  traffic  should  be  worked  on  the  com- 
pany's line,  at  a  cost  which  could  only  be  considered  reasonable 
under  circumstances  which  do  not,  in  fact,  exist,  they  are  making, 
in  my  opinion,  an  inadmissible  claim." 

245A.— Huntington  v.  L.  &.  Y.R.,  1900,  Times,  May  25th. 

Application  for  repayment  of  overcharges,  by  way  of  damages, 
to  the  amount  of  £10,344,  on  the  grounds  that  the  rates  paid  by 
them  illegally  included  charges  in  respect  of  station  and  service 
terminals  when  they  were  not,  in  fact,  provided  or  rendered,  and 
in  the  alternative  that  such  charges  were  at  variance  with  the 
covenants  of  an  agreement  specially  referred  to  and  preserved  by 
an  Act  of  Parliament. 

The  applicants  alleged  that  they  had  only  recently  dis- 
covered that  the  rates  charged  included  the  items  in  dispute, 
and  that  payments  had  been  made  by  them  under  a  mistake 
as  to  this  fact.  The  question  of  the  legality  of  the  rates 
charged  depends  upon  the  question  of  the  ownership  of  the 
siding  at  which  the  traffic  was  delivered.  Koughly  stated, 
the  facts  relating  to  it  were  that  the  land  on  which  the  siding 
was  constructed  was  leased  to  the  railway  company  by  the 
applicants  for  a  term  of  999  years,  at  a  rent  of  Id.  per  annum, 
and  the  company  undertook  to  construct  and  maintain  a  siding 
and  warehouse,  to  bring  the  applicants'  traffic  there  from 
Darwen  station  without  extra  charge,  and  to  reserve  the  accommo- 
dation exclusively  for  their  use  so  long  as  the  exigencies  of  their 
traffic  required  it.  Business  had  increased  greatly  since  the  date 
of  the  agreement,  and  further  sidings  had  been  required  to  be 
provided.  Under  these  circumstances,  the  view  submitted  by  the 
applicants  was  that  there  would  have  been  no  doubt  as  to  the 
ownership  of  the  siding  had  they  paid  for  the  construction  of  it 
in  hard  cash,  and  that  it  made  no  difference  that  the  considera- 
tion was  a  lease  of  land  at  a  nominal  rent. 

The  Court  held,  as  a  point  of  law,  that  the  siding  in  question 
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belonged  to  the  railway  company,  and,  consequently,  that,  apart 
from  any  question  of  agreement,  the  rates  charged  were  justifiable. 
On  appeal  (Times,  3rd  of  May,  1901),  the  Court  confirmed 
the  decision  of  the  Railway  Commission.  They  held  that, 
although  under  the  provisions  of  the  lease  the  applicants  were 
entitled  to  a  very  large  user  of  the  siding,  still  the  siding 
belonged  to  the  railway  company,  subject  only  to  an  easement  in 
favour  of  the  applicants  using  it  as  and  when  required  for  the 
purposes  of  their  trade.  Under  such  circumstances  it  was  not 
a  siding  "  not  belonging  to  the  company,"  within  the  meaning  of 
the  Statute. 

246.— Crompton  &  Co.  r.  L.  &.  Y.R.,  1900,  Times,  Nov.  9th. 

Application  under  the  Railway  and  Canal  Traffic  Act,  1894, 
to  determine  the  -amount  of  rebate  due  to  the  applicants  in 
respect  that  their  traffic  was  dealt  with  at  their  own  siding, 
and  that  at  their  end  of  the  transit  neither  station  services  nor 
accommodation  were  provided  by  the  railway  company. 

In  answer  to  this  claim,  the  company  relied  upon  the  agree- 
ment under  which  the  sidings  in  question  were  constructed,  and 
whi.-'h  implied,  though  it  did  not  in  words  stipulate,  that  the  rates 
<»f  the  nearest  station  should  apply  to  traffic  to  the  siding,  subject 
to  certain  specified  deductions  in  the  case  of  loading  and  the 
like  services. 

For  the  applicants  it  was  urged  that  the  Provisional  Order 
Acts  of  1891-2,  passed  since  the  date  of  the  agreement,  had  made 
the  rates  then  in  operation  illegal,  and  that  those  now  in  operation 
and  now  sought  to  be  charged  were  in  excess  of  the  company's 
maximum  powers  if  applied  to  traflic  not  requiring  station 
accommodation. 

1  ;\  the  Court :  The  agreement  with  the  company  upon  the 
first  consideration  appeared  to  provide  that  upon  the  construction 
of  the  Biding  the  Shaw  station  rates  were  still  to  continue  to 
be  paid.  But  there  was  no  express  covenant  to  that  effect,  and 
the  Court  would  not  be  justified  in  reading  an  implication  of  such 
a  nature  into  it.  Still  less  was  there  any  term  in  the  agreement 
by  which  the  provisions  <.i  future  Acts  of  Parliament  could  be 

1  to  be  excluded.     It  might  be  a  provident  thing  for  railway 

companies  to  introduce  such  a  term  when  it  was  sought  to  divert 

i  station  fully  .Mj..il.lo  of  accommodating  it     In  such 

a  case  the  Railway  Commission  would  have  no  power  to  revise  the 
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agreement,  though   it  might   very  well  be  desirable  that  they 
should. 

247,— Simonds  &  Son  v.  G.W.R.,  22nd  of  November,  1900. 
(Not  reported.) 

In  this  case  the  rates  charged  to  applicants'  siding  were  the 
same  as  those  to  the  nearest  station. 

Applicants  alleged  that  they  were  charged  station  and  service 
terminals  on  their  siding  traffic ;  and  application  was  made  under 
section  4  of  the  Kail  way  and  Canal  Traffic  Act,  1894,  for  a  rebate. 

The  defts.  maintained  that  the  sums  charged  were  for 
"services  rendered  at  the  applicants'  siding,"  which  were  of 
the  same  value  as  the  amounts  charged  as  terminals  in  the 
station  rate. 

The  case  was  complicated  by  an  agreement  as  to  rent  of  land, 
joint  use  of  sidings,  and  the  like,  and  on  its  merits  affords  no 
instruction. 

The  Court  held  that  a  rebate  of  3d.  per  ton  was  due  to  be 
made  off  the  station  rates. 

Upon  the  claim  for  "damages,"  questions  were  raised  whether 
applicants  could  claim  them  as  to  the  date  of  the  application, 
from  the  date  of  the  Act,  viz.  25th  of  August,  1894 ;  for  a  period 
of  six  years;  or  from  the  date  at  which  the  rates  were  first 
charged. 

For  the  pltffs.  it  was  contended  that  section  10  of  the  Kail- 
way  and  Canal  Traffic  Act,  1888,  made  the  decision  of  the 
Kailway  Commission  binding  as  to  the  legality  of  any  terminal 
charge.  Thetcharge  having  been  declared  illegal,  could  be  re- 
covered in  a  court  of  law,  and  hence  could  be  awarded  as 
damages  under  section  12.  The  charge  was  illegal  when  it  was 
first  made,  but  it  was  not  until  the  passing  of  the  Act  of  1894 
that  a  freighter  was  in  a  position  to  prove  that  it  was  actually 
made. 

For  the  defts.  :  Section  12  limits  the  period  in  which  a  claim, 
for  damages  can  be  made  to  12  months  from  the  date  on  which 
the  pltff.  knew  of  his  cause  of  action ;  this  was  certainly  in  1896. 
The  question  of  the  "  legality "  of  the  charge  had  never  been, 
raised  or  called  in  issue. 

Wright,  J. :  The  case  was  neither  pleaded  nor  contested 
under  section  10.  The  case  was  heard  and  judgment  was  given 
under  section  4,  as  a  question  of  "  rebate."  It  is  not  now  open 
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lur  rehearing  because  a  special  point  of  law  was  reserved  for 
consideration.  As  to  "rebate,"  the  Act  gives  jurisdiction  as 
from  the  date  of  the  "dispute."  As  to  charges  for  terminals, 
when  no  services  are  provided  the  Court  would  be  slow  to  decide 
that  they  may  not  be  recovered  retrospectively  if  the  applicant 
can  succeed  in  bringing  his  case  within  the  provisoes  of  the 
Traffic  Acts. 

247A.— Vickers,  Sons  &  Maxim  v.  Mid.  R.,  1901,  Times,  May  24th. 

The  applicants  were  owners  of  private  sidings  near  the 
Sheffield  station,  and  claimed  a  rebate  upon  the  rates  charged 

hem,  upon  the  ground  that  they  were  the  same  as  those  in 
force  at  the  Sheffield  station,  which  included  a  charge  on  account 
of  station  and  service  terminals. 

The  defts.  alleged  that  the  rates  charged  did  not  include 
anything  on  account  of  the  items  sought  to  be  excluded.  The 
great  bulk  of  the  traffic  was  from  the  sidings,  and  the  rate  fixed 
for  siding  traffic  was  made  applicable  to  the  station  traffic,  since 
the  extra  services  rendered  at  the  sidings  were  but  an  equivalent 
t«>  those  rendered  at  the  station. 

The  Court  concurred,  on  slightly  different  grounds,  in  holding 
that,  having  regard  to  the  particular  circumstances  of  the  case, 
the  rebate  due  was  the  whole  of  the  service  terminal  and  one- 
quarter  of  the  station  terminal  actually  included  in  the  rate,  and 
ascertained  according  to  the  rule  in  Pidcock's  case. 

Sir  F.  Peel :  The  defts.  maintain  that  inasmuch  as  the  rates 
charged  at  the  sidings  do  not  exceed  the  maximum  when  one 
station  and  service  terminal  only  is  included,  the  case  does  not 
come  within  the  scope  of  the  Act  of  1894.  "That  the  section 
is  not  limited  to  cases  where  a  rate  takes  in,  as  one  element, 
a  charge  for  expenses  at  a  terminal  station,  but  may  entitle  a 
person  to  a  rebate  where,  for  the  same  rate  that  other  people 
pay,  whether  the  rate  is  one  entire  sum,  or  a  sum  in  which  there 
are  particular  portions  for  particular  expenses,  he  does  not 
receive  the  same  station  accommodation  that  they  do,  is  a  view 

h  this  Court  has  from  the  first  kept  itself  free  to  take. 
It  was  so  said  in  New  Union  Mills,  491,  and  in  Salt  Union,  242, 
it  i.s  a  view  also  which  L'iJ.y.  I. ..I.,  and  Vaughan  Williams, 
I  ...I.,  expressed  themselves  strongly  in  favour  of  in  the  same 
Salt  Union  case.  ConsM.  ting,  then,  that  at  the  Sheffield  goods 
station  traffic  similar  to  the  applicants'  traffic  is  dealt  with  under 
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circumstances  which  would  justify  the  imposition  of  terminal 
charges,  and  that  the  station  and  siding  rates  are  the  same, 
although  in  one  case  terminal  expenses  are  incurred  and  in  the 
other  are  not,  it  is  not,  I  think,  an  answer  that  there  is  no 
Sheffield  terminal  in  them."  It  is  one  factor  in  the  special 
circumstances  of  the  case-  that  it  would  be  impossible  for  the 
defts.  to  deal  with  the  great  volume  of  the  siding  traffic,  amount- 
ing to  over  one  million  tons  yearly,  at  their  Sheffield  station; 
but  it  is  also  a  factor,  that  special  sidings  have  to  be  provided 
on  the  company's  property  for  the  manipulation  of  the  siding 
traffic.  When  the  traffic  is  detached  from  the  train,  it  is  not 
forwarded  indiscriminately  to  the  applicants'  works,  but  accord- 
ing to  instructions  received  from  the  works  as  to  class  of  traffic, 
particular  coal,  and  number  of  waggons  required.  The  applicants 
contend  that  the  whole  service  of  delivery  is  covered  by  the 
conveyance  rate.  "  The  matter  seems  to  turn  upon  whether  the 
train  by  which  the  sidings  traffic  arrives  conveys  it  as  near  to 
its  destination  as  such  a  train  on  this  particular  portion  of  line 
can  be  reasonably  expected  to  come,  and  deposits  it  for  delivery 
at  the  point  best  fitted  for  that  purpose."  "  In  this  case  it  seems 
to  me  to  belong  rather  to  the  process  of  delivery  than  to  that 
of  conveyance  ;  and  as  delivery  in  this  case,  owing  to  the  crowded 
state  of  the  lines  which  have  to  be  crossed  in  the  transfer  of 
goods,  cannot  be  done  at  the  cost  ordinarily  incidental  to  it, 
I  think  it  is  in  some  sort  among  the  services  for  which  some 
addition  to  the  tonnage  rate  may  be  allowed."  The  defts.  claim 
to  make  a  charge  for  the  use  of  their  trucks  on  the  applicants' 
premises.  "  Though  it  is  true  a  company  is  not  bound  to  travel 
off  its  own  line,  still,  where,  as  in  this  case,  want  of  space  pre- 
vents the  loading  and  covering  of  traffic  on  the  company's  land, 
a  charge  for  allowing  trucks  to  stand  where  that  work  can  be 
carried  on  would  not  be  reasonable." 

Mr.  Justice  Wright  added  opinions  to  the  effect  that  the 
jurisdiction  of  the  Court  as  to  the  rebate  to  be  allowed  was 
complete  under  section  4  of  the  Act  of  1894 ;  but  it  must  not 
be  taken  to  be  so  decided,  since  in  the  series  of  cases  then  before 
the  Court,  of  which  the  present  formed  one,  the  procedure  had 
been  adopted  of  filing  cross-applications,  in  one  of  which  the 
applicants  claimed  full  rebate,  and  in  the  other  the  defts.,  in 
their  turn  applicants,  claimed  an  allowance  for  services  at  sidings. 
Further,  his  lordship  thought  that  the  rule  in  Pidcock's  case 
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could  not  be  treated  as  of  absolutely  universal  application.  It 
might  be  that  in  some  cases  conveyance,  and  in  others  terminal 
expenses,  might  be  of  more  than  usually  expensive  character, 
and  abatement  from  the  maximum  would  then  be  due  to  be 
from  the  less  expensive  item.  This  would  probably  be  generally 
the  case  as  regards  traffic  in  the  higher  classes. 
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248.— M.R.  r.  McKay,  Jan.,  1897.     (Not  reported.) 

In  an  action  in  the  County  Court  for  sums  claimed  as 
siding  rent,  the  judge  found  that  for  a  certain  period  the  deft, 
had  paid  the  sums  demanded,  but  that  later  on  he  had  refused 
to  do  so,  alleging  no  reason  other  than  a  general  objection  to 
such  charges. 

The  Divisional  Court  (Wright  and  Bruce,  JJ.)  held  that 
a  mere  neglect  to  pay  a  sum  demanded  does  not  in  itself 
constitute  a  difference  within  the  meaning  of  the  section.  It 
is  not  open  to  a  trader  to  continue  to  accept  the  service  for 
which  charges  are  claimed,  to  make  no  effectual  protest,  and, 
when  a  writ  is  issued,  to  allege  that  a  difference  has  arisen.  The 
difference  contemplated  by  the  section  is  one  arising  before  ami 
not  after  action  brought.  If  no  difference  has  arisen  before  the 

rt  is  seised  of  the  case,  its  ordinary  jurisdiction  is  not  ousted. 
Moreover,  in  cases  where  the  company  are  under  no  compulsion 
to  perform  the  service,  although  an  arbitrator  may  determine 
that  a  given  amount  is  reasonable,  yet,  if  the  company  do  not 
choose  to  perform  the  service  for  that  amount,  the  trader  must 
either  pay  the  sum  demanded  or  abstain  from  receiving  the 
benefit  he  is  not  willing  to  pay  for. 

249.— Mid.  R.  r.  Haigh,  1897,  13  Times  L.R.  135. 

Appeal  from  decision  of  judge  of  County  Court  allowing  a 
claim  for  siding  rent.  The  charges  in  dispute  are  those  set  out 
in  the  case  of  the  Sheffield  Traders,  254. 

The  Divisional  Court  (Willl  and  Wright,  JJ.)  held  that  tl.. 
subject -matter  of  the  claim  <ii<l  not  come  within  the  operation  of 
section  5  at  all.     The  province  of  the  arbitrator  is  to  decide 


174  THE   LAW   OF   RAILWAY  AND   CANAL   TRAFFIC. 

what  is  the  charge  to  be  made  per  diem,  and  possibly  to  decide 
what  may  be  a  reasonable  time  to  allow  in  each  instance.  The 
applicants  do  not  desire  to  raise  any  dispute  about  any  such 
question,  but  they  claim  to  be  allowed  to  adopt  an  average 
system  under  which  the  saving  effected  in  one  instance  is  to 
be  set  off  against  the  extra  detention  in  another.  The  Board 
of  Trade  have  no  jurisdiction  given  them  to  determine  any  such 
question. 

[N.B. — The  decision  of  the  Court  was  given  upon  the 
supposition  that  the  charges  in  dispute  were  of  the  nature  of 
demurrage  for  the  detention  of  trucks,  in  which  case  it  would 
be  difficult  to  find  any  reply  to  the  views  expressed  by  the 
learned  judge.  The  contention  of  the  appellants  was,  that  if 
the  railway  company  chose  to  forego  their  more  direct  claim  to 
demurrage  on  trucks,  and  to  enforce  a  more  indirect  claim  for 
occupation  of  sidings,  the  measure  of  their  claim  should  be  based 
upon  the  occupation  of  the  siding,  and  not  upon  the  detention 
of  a  given  truck.  The  Court  overlooked  the  distinction  between 
"demurrage"  and  "rent,"  which  distinction,  however,  the  coal 
merchants  do  not  themselves  appear  to  have  realized,  or,  at  least, 
to  have  made  apparent  throughout  the  course  of  this  lengthy 
litigation,  and  it  was  certainly  not  made  clear  to  the  Court  in  this 
particular  instance.] 

250.— L.  &  N.W.E-.  v.  Donellan ;  L.  &  N.W.R.  v.  Billington, 
(1898)  2  Q.B.  7,  14  Times  L.K.  361 ;  15  Times  L.E.  97. 

These  were  cases  of  siding  rent. 

In  the  first  case  the  note  of  the  County  Court  judge  was  that 
the  deft,  had  refused  payment  on  the  ground  that  the  claim  was 
"  exorbitant  and  unjust ;  "  in  the  second  case  the  finding  was  that 
the  deft,  did  not  dispute  the  reasonableness  of  the  charge,  but 
denied  that  any  charge  was  due  at  all. 

The  Divisional  Court  (Wright  and  Darling,  JJ.)  held,  in 
accordance  with  previous  decisions,  that  no  difference  as  to  the 
amount  due  to  be  paid  had  arisen,  and  that  in  default  of 
difference  the  jurisdiction  of  the  Court  to  order  payment  was 
not  ousted. 

The  Court  of  Appeal  (A.  L.  Smith  and  Chitty,  L.JJ.)  reversed 
the  decisions  of  the  Divisional  Court,  and  expressed  disapproval 
of  the  previous  ones. 

Prior  to  1888  the  railway  companies  had  tables  of  charges 
which  they  were  entitled  to  make.  By  sub-section  10  of  section 
24  of  that  Act  the  rates  and  charges  which  the  L.  &  N.W.R. 
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are  now  entitled  to  make  are  those  contained  in  their  Order 
Confirmation  Act,  1891.  Section  5  of  this  Act  governs  the 
charges  in  respect  of  which  the  present  controversy  arises,  and 
it  enacts  that  when  a  difference  arises  under  this  section  it  is  to 
be  determined  by  an  arbitrator.  The  learned  judges  have  con- 
strued the  section  as  though  the  words  "  any  difference  arising 
under  the  section  "  were  to  be  read  as  "  any  difference  arising  as 
to  the  reasonableness  of  the  sum  charged."  There  are  no  such 
words  in  the  section,  and  it  is  not  so  limited. 

The  true  reading  as  regards  the  whole  of  section  5  and  the 
budget  of  sections  with  which  it  is  coupled,  is  that  the  arbitrator, 
when  he  is  called  in  in  a  case  of  dispute,  is  to  adjudicate  upon 
the  whole  matter  once  for  all.  There  is  not  the  slightest  doubt 
that  the  Legislature  so  intended,  and  that  it  was  not  their  view 
that  one  part  of  the  question  should  be  dealt  with  by  the  superior 
courts  of  law  to  determine  what  was  the  subject-matter  of  the 
charge,  and  that  then  it  should  be  referred  to  an  arbitrator  to 
determine  at  what  rate  the  payment  was  due  to  be  made. 

The  railway  company  appealed  to  the  House  of  Lords  in  the 
case  of  Billington,  where  it  appeared  by  the  notes  of  the  County 
Court  judge  that  the  defts.  had  never  disputed  the  reasonableness 
of  the  charge,  but  had  simply  refused  to  make  any  payment  at  all. 
The  Lord  Chancellor  declined  to  open  an  inquiry  into  facts  not 
set  out  in  the  documents  presented  to  the  House,  and  reversed  the 
decision  of  the  Court  of  Appeal  on  the  ground  that  the  case  came 
before  the  House  as  a  mere  refusal  to  pay  charges  the  reasonable- 
ness of  which  had  never  been  in  dispute  until  the  company  took 
steps  to  recover  payment  in  the  County  Court.  The  point  of  law 
which  the  defts.  desired  to  contest  did  not  arise  upon  the  plead- 
ings, and  their  inadvertence  in  coming  to  the  House  of  Lords 
upon  a  statement  of  facts  which  showed  them  to  be  technically 
wrong  afforded  no  reason  for  absolving  them  from  the  payment 
of  costs  thus  needlessly  incurred. — L.  &  N.W.R.  v.  Billington, 
(1899)  A.C.  79. 

251. — Manchester  and  Northern  Counties  Federation  of  Coal  Traders 
Associations  v.  Mid.  R.,  189(1,  in  Ky.  &  Ca.  Tr.  Cas.  121. 

For  the  facts  of  this  case  see  that  of  the  Sheffield  Traders,  254. 
The  case  was  brought  before  the  Court  as  a  complaint  of  an 
;rect  increase  in  rate  under  the  Railway  and  Canal  Traffic 
Act,  1894 
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The  defts.  gave  evidence  to  the  effect  that  the  reduction  in- 
the  charge  afforded  a  full  equivalent  for  the  reduction  in  the  free 
time  allowed,  and  the  applicants  were  unprepared  with  any  evi- 
dence in  rebuttal  of  the  statements  made  by  the  defts.'  witnesses.. 

Mr.  Justice  Collins  delivered  the  judgment  of  the  Court,  and 
found  as  a  fact  that  the  accommodation  provided  before  1895 
had  not  been  reduced.  Prior  to  the  passing  of  the  Provisional 
Order  Acts  of  1891-92,  it  would  seem  that  no  obligation  lay 
upon  the  traders  to  pay  a  siding  rent,  but  the  company  had 
obtained  agreements  from  traders  acquiescing  in  the  charge,  and 
thereby  admitting  its  reasonableness.  By  the  agreements,  and 
at  the  present  moment,  the  time  allowance  is  the  same.  For 
the  applicants  it  had  been  contended  that  less  time  had  been 
allowed  for  the  period  of  necessary  user,  but  the  Court  concurred 
in  holding  that  the  change  made  had  been  in  the  method  of 
computing  the  payment  for  after-accommodation,  a  matter  which 
was  not  and  had  not  been  intended  to  be  submitted  to  the  Court  in 
the  application  of  the  Federation.  The  alteration  might  or  might 
not  result  in  an  increase  of  charge,  and  his  colleagues  agreed 
with  him  that  the  application  should  be  dismissed. 

252.— Wildman  v.  Mid.  R.,  1896.     (Not  reported.) 

Applicant  in  person  prayed  a  declaration  that  certain  charges 
claimed  as  for  siding  rent,  and  amounting  to  8s.  6d,  were  illegal. 

Counsel  for  the  defts.  interposed  the  objection  that  in  case  of 
difference  the  charges  in  question  were  due  to  be  determined  by 
an  arbitrator  to  be  appointed  by  the  Board  of  Trade. 

The  applicant  being  unprepared  with  a  reply,  the  Court  acceded 
to  the  view  that  the  jurisdiction  of  the  arbitrator  in  this  case  was- 
exclusive,  and  not  concurrent  with  their  own. 

253.— Mid.  R.  v.  Sills,  1896, 
9  Ky.  &  Ca.  Tr.  Cas.  161,  12  Times  L.B.  455. 

The  applicants  claimed  10s.  Qd.  for  siding-rent  charge  from  the 
deft.  Upon  their  application  to  the  Board  of  Trade,  the  Eailway 
Commissioners  were  appointed  to  act  as  arbitrators  under  section 
5  of  the  Order  Confirmation  Act,  1891.  The  applicants  accord- 
ingly filed  their  application,  but  the  deft,  put  in  no  answer,  and 
did  not  appear  at  the  hearing. 

The  evidence  adduced  by  the  railway  company  being  un- 
contradicted,  the  Court  had  no  hesitation  in  finding  that  a  charge 
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of  G  :ay  per  truck  after  an  interval  of  four  days  was  a 

reasonable  one. 

254.— Mid.  R.  v.  Sheffield  Traders,  Times,  Nov.  20th,  1899. 

An  application  to  the  Court,  sitting  as  arbitrators,  to  deter- 
mine a  difference  which  had  arisen  as  to  the  sum  due  to  be 
paid  for  the  occupation  of  railway  sidings  by  coal  trucks  beyond 
such  period  as  should  be  reasonably  necessary  for  enabling  the 
consignees  to  take  delivery.  The  real  point  at  issue  had 
reference  to  the  change  in  the  method  of  charging  so-called 

ling  rent,"  made  in  the  year  1895  by  the  railway  companies 
generally.  Formerly  it  was  the  practice  to  allow  four  clear 
<luys  for  the  unloading  of  coal  waggons,  and  thereafter  to  charge 
Is.  per  waggon  per  day.  This  charge  was,  however,  modified 
by  a  system  of  monthly  averaging,  under  which  time  saved  by 

:npt  discharge  was  set  off  against  detentions  beyond  the  days 
allowed.  The  railway  officials  asserted  that  this  system  gave 
rise  to  much  abuse  in  working,  and  that  railway  sidings  and 
waggons  were,  in  practice,  converted  into  private  yards  and 

ehouses  for  the  benefit  of  retail  traders.     Jn  1895  the  daily 

rge  of  Is.  was  reduced  to  6d.,  but  it  was  made  enforceable 
on  each  separate  consignment.  The  dispute  as  to  these  charges 
has  resulted  in  a  vast  amount  of  litigation ;  it  has  been  before 
this  Court  on  two  previous  occasions,  it  has  been  twice  to  the 
House  of  Lords,  several  times  before  various  Divisional  Courts, 
innumerable  County  Court  decisions  have  been  given  in  special 
cases,  and  many  particular  instances  have  been  submitted  to 
formal  arbitration. 

case  for  the  company  rested  mainly  upon  the  necessity 
••d  for  regulating  the  occupation  of  railway  sidings 

prevent  their  being   blocked   with   half-unloaded  waggons. 

i  manager  instanced  a  case  where,  under  the  former 

system,  300  railway  waggons  were  unloaded  and  available  for 

her  traffic  in  a  given  time,  whilst,  with  a  similar  volume 
of  traffic,  61,824  waggons  were  released  during  the  same  period 
when  the  average  system  was  abolished. 

The    various   defts.    in  the   witness-box    all   expressed   the 
opinion  that  four  days  were  insufficient  as  a  maximum 

unloading  house  coal,  ;m  1  suggested  that  if  the  average 
system  were  not  reinstated  the  free  time  should  be  extended  to 
six  days,  and  the  charge  made  for  days  in  excess  should  be 

N 


178  THE   LAW  OF  KAILWAY   AND   CANAL   TKAFFia 

reduced  to  3d.  Statements  were  made  as  to  the  actual  detention 
of  waggons.  Mr.  Longbottom,  the  first  witness  called,  stated 
that  the  amount  of  his  traffic  was  between  150,000  and  200,000 
tons  per  annum.  He  stated  that  out  of  1410  waggons  received, 
356  were  unloaded  on  the  day  of  arrival,  and  the  numbers  on 
the  days  following  were :  312,  348,  223,  94,  45,  14,  11,  and  7, 
resulting  in  the  whole  in  a  siding  rent-charge  of  £3  7s. 

Mr.  Justice  "Wright,  in  giving  the  judgment  of  the  Court, 
said  that  in  dealing  with  the  case  of  Sheffield  they  were  pre- 
pared to  decide  the  questions  of  general  principle  which  had 
arisen  in  the  course  of  the  hearing.  It  had  been  shown  that 
charges  were  sought  to  be  enforced  upon  a  small  percentage 
only  of  the  waggons  in  use,  since  the  great  bulk  were  unloaded 
within  the  time  allowed,  but  the  comparatively  small  residue 
involved  a  question  of  importance.  So  far  as  the  difficulty  in 
unloading  might  depend  upon  the  traders'  defective  arrange- 
ments or  necessities,  the  railway  company  were  not  bound  to 
find  the  accommodation  required  without  reasonable  payment. 
The  Court  would  not  consider  the  question  as  to  whether  or  not 
they  had  power  to  enforce  a  system  of  average,  such  as  had  been 
in  operation  formerly,  since  they  were  all  of  opinion  that  the 
four  days  proposed  to  be  allowed  and  the  charge  of  6d.  per  day 
thereafter  were  both  reasonable.  In  allowing  that  sum,  the 
Court  took  principally  into  consideration  the  fact  that  when 
sidings  were  unduly  blocked  with  traffic  the  company  were 
deprived  of  the  opportunity  of  dealing  with  further  traffic,  and 
they  were  supported  by  the  consideration  that  on  an  eight-ton 
truck  the  terminal  charge  of  3d.  per  ton  gave  6d.  per  day  for  a 
four-days'  user.  Moreover,  the  Court  did  not  accept  the  prin- 
ciple of  a  set-off.  The  time  to  be  allowed  was  that  which  was 
reasonable;  if  traffic  could  be  unloaded  in  two  days,  then  twa 
days  represented  the  reasonable  time  for  that  traffic,  and  the 
fixing  of  four  days  as  a  maximum  which  should  not  be  exceeded 
must  not  be  taken  to  mean  that  four  days  constituted  a  reason- 
able time  in  every  instance. 

255.— Mid,  R.  v.  Derby  Traders,  Times,  July  27th,  1900. 

The  Court  in  this  case  sat  as  arbitrators  to  determine  the 
difference  which  had  arisen  in  respect  of  siding-rent  charges 
which  had  been  claimed  against  the  coal  merchants  of  Derby. 
The  defts.  alleged  that  certain  differences  existed  in  the  facts 
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relating  to  Derby  as  compared  with  those  of  Sheffield  (254), 
which  would  justify  a  modification  of  the  sums  due  to  be 
paid. 

AVriirht,  J.,  delivered  the  judgment  of  the  Railway  Com- 
missioners. In  these  cases  many  circumstances  required  to  be 
considered,  but  while  they  could  not  lay  down  any  general  rule 
which  would  preclude  further  litigation,  some  regard  would  be 
had  to  the  decisions  in  previous  cases.  When  the  Coiirt  arrived 
at  a  conclusion  as  to  what  was  a  reasonable  charge  for  the  use 
of  the  accommodation  at  the  Sheffield  stations  they  did  not  fix 
the  extreme  value  which  the  railway  company  had  proved,  and 
it',  in  Derby,  the  cost  should  turn  out  to  be  somewhat  lower  than 
the  charge  made,  it  would  not  follow  that  the  Court  would  not 
allow  it.  The  determination  of  what  was  reasonable  involved 
the  consideration  of  value  to  the  trader  as  well  as  that  of  cost  to 
the  company.  It  was  irrelevant  to  the  issue  to  go  into  every 
detail  of  every  item  of  cost  to  the  company.  The  Parliamentary 
allowance  for  terminals  on  coal  traffic,  when  calculated  out,  gave 
the  company  Qd.  per  day  per  waggon  for  four  days,  and  this 
consideration  in  itself  furnished  evidence  as  to  what  a  fair  charge 
might  be.  The  Court  thought  that  on  the  whole  it  would  be  of 
convenience  to  the  trader  to  adhere  to  some  average,  and  they 
were  of  opinion  that  at  a  first-class  station  a  charge  of  Qd.  per 
waggon  per  day  after  four  days'  free  user,  as  claimed  by  the 
Midland  Co.  and  allowed  at  Sheffield,  would  generally  be 

256.— Mid.  R.  v.  Loseby  &  Carnley,  1899,  15  Times  L.R.,  207 ; 
[1899J,  A.C.  133. 

ing-rent  charges.    Major-General  Hutchinson,  having  been 

appointed  arbitrator  by  the  Board  of  Trade  to  determine  the 

rences  which  had  arisen  in  respect  of  this  matter,  found  that 

the  time  allowed  by  the  company  was  a  reasonable  time  for  the 

unloading  of  waggons,  and  that  the  sums  due  to  be  payable 

•  •after  should  be  Gd.  per  day  for  the  first  day,  4AJ.  for  the 

second,  and  3d.  thenceforward 

The  appellants  contended  that  the  question  of  time  was  not 

within    the   province  of  the  arbitrator.     The   House  of  Lords 

rued  the  opinion  of  the  Court  of  Appeal  that  it  was.     Lords 

naghten,   Morris,   Slmnd,   Davey,  James,  and   Ludlow   C<»M- 

red  in  the  views  expressed  by  the  Court  of  Appeal  in  the 
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case  of  Donellan,  250.  It  was  unnecessary  to  consider  the 
effect  of  the  various  sections,  as  they  had  been  fully  and  ably 
dealt  with  in  the  judgment  of  Lord  Justice  A.  L.  Smith  and  of 
the  members  of  the  Court  of  Appeal. 
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260.— CMlton  v.  London  &  Croydon  R.,  1847,  16  M.  &  W.  212. 

A  local  Act  contained  provisions  similar  to  those  of  section 
154  of  the  Bailways'  Clauses  Act,  1845,  authorizing  the  arrest 
of  transient  offenders  "  for  any  offence  against  the  Act."  By  the 
company's  bye-laws  a  passenger  not  producing  or  delivering  up 
his  ticket  was  required  to  pay  the  fare  from  the  place  whence 
the  train  originally  started. 

Parke,  B. :  Any  passenger  who  does  not  produce  a  ticket  at 
the  end  of  his  journey  may  have  broken  his  contract  with  the 
railway  company,  and  be  liable  to  pay  the  full  fare  from  the 
most  remote  terminus.  But  how  is  the  company  to  get  that 
fare  ?  It  certainly  is  not  a  "  penalty  "  or  "  forfeiture."  It  is 
no  offence  against  the  Act.  No  section  gives  any  power  of 
apprehending  a  party  for  breach  of  any  bye-law.  That  power 
is  confined  by  the  Legislature  to  cases  where  an  offence  is  com- 
mitted against  the  Act  of  Parliament,  or  where  that  Act  has 
itself  imposed  a  penalty. 

Alderson,  Kolfe,  Platt,  B.B.,  concurred. 

261.— Harrison  v.  G.N.R.,  1854,  23  L.J.Ex.  308. 

Pltff.,  travelling  with  a  pass,  was  injured  in  an  accident.  The 
pass  was  one  issued  to  a  reporter  of  Bell's  Life,  not  the  pltff., 
upon  which  it  was  given  in  evidence  that  the  name  of  the 
particular  reporter  inserted  in  the  pass  was  not  treated  as  being 
of  moment.  Upon  the  defence  being  raised  that  the  pltff.  was 
not  lawfully  in  the  carriages  of  the  company,  Coleridge,  J.,  held 
that  the  whole  question  was  matter  for  the  jury. 

262.— Reg.  v.  Frere,  1855,  24  LJ.M.C.  68. 

Case  stated  by  magistrates,  who  had  convicted  the  deft,  of 
infringing  a  bye-law  requiring  that  a  passenger  should  pay  his 
fare  previously  to  entering  a  carriage  of  the  company. 

The  deft,  desired  to  travel  from  Colchester  to  Diss,  the  fare 
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being  7s. ;  but  inasmuch  as  the  fare  to  Norwich  was  os.,  owing 
to  competition,  the  passenger  took  a  Norwich  ticket,  got  out 
at  Diss,  and  refused  to  pay  the  difference. 

The  contention  on  the  part  of  the  company  was  to  the  effect 
that  the  asking  for  a  ticket  to  Norwich  implied  the  statement 
that  the  passenger  intended  to  travel  to  Norwich,  that  the  im- 
plied representation,  being  false,  vitiated  the  contract,  the  pay- 
ment made  under  it  was  null  and  void,  and  the  passenger  had 
travelled  to  Diss  without  making  payment. 

Campbell,  C.J. :  I  cautiously  abstain  from  expressing  any 
opinion  as  to  the  power  of  the  company  to  make  special  regula- 
tions or  bye-laws  so  as  to  enforce  larger  fares  for  shorter  distances. 
The  only  question  at  issue  is  whether  the  deft,  had  paid  his  fare 
before  entering  the  carriage.  He  had  paid  his  fare  to  Norwich. 
On  a  criminal  prosecution  the  Court  cannot  enter  upon  a  con- 
sideration of  the  intention  in  the  passenger's  mind  when  he  paid 
his  fare. 

263.— Hearne  v.  Garton  &  Stone,  1859,  28  L.J.M.C.  216. 

Case  stated  by  magistrates  on  a  prosecution  under  a  section 
similar  to  section  105,  Railways'  Clauses  Act,  1845,  for  sending 
oil  of  vitriol  declared  as  "  gun-stocks." 

The  defts.  are  carriers,  and  received  the  goods  so  described 
from  the  consignor.  On  complaint,  they  so  informed  the  railway 
con 1 1 -any,  and  the  facts  were  admitted  by  the  sender.  The 
magistrates  declined  to  convict,  being  of  opinion  that  guilty 
knowledge  was  essential  to  conviction. 

Campbell,  J...I.:  "They  were  perfectly  justified  in  their  find- 
ing for  actus  nonfacit  reum,  nisi  mem  sit  rea.  This  is  an  offence 
created  by  Act  ot  Parliament,  an«l  it  is  treated  as  an  offence  for 
which  the  person  who  commits  it  is  liable  to  be  fined  and 
i  in  prisoned."  "  I  am  inclined  to  think  they  are  the  senders, 
and  civilly  liable  to  the  company,  for  they  clearly  sent  the 
goods;  but  I  am  also  clearly  of  opinion  that  they  are  not 
criminally  liable,  and  that  it  was  an  improper  thing  to  initiate 
these  criminal  proceedings  against  them." 

\\  ightman,  Erie,  Crompton,  .1.1. ,  concurred. 

264.— Motteram  (appellant)  /-.  E.C.R.,  L859,  29  LJJL<     57. 
On  a  prosecution  for  the  infraction  of  a  bye-law,  a  case  was 
stated  upon  the  question  whether  the  bye- laws  were  properly 
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proved  by  producing  a  copy  certified  by  the  secretary,  and  it 
was  held  that  they  were.  Also,  on  the  point  whether  the  bye- 
laws  had  been  proved  to  have  been  duly  published  under 
section  110,  Kailways'  Clauses  Act,  1845. 

The  company  proved  publication  at  the  stations  of  departure 
and  arrival  of  the  passenger. 

It  was  contended  on  his  behalf  that  it  was  necessary  to  prove 
publication  at  every  station  on  the  railway. 

Held,  by  Erie,  C.J.,  Crowder  and  Willes,  JJ.,  sufficient  proof. 

Williams,  J. :  The  argument  ab  inconvenienti  goes  for  very 
little.  One  servant  of  the  company  could  prove  the  posting  of 
the  notices,  and  on  the  principle  omnia  presumuntur  rite  esse 
acta  the  Court  would  assume  they  were  still  there.  By  section 
111  the  deft,  is  assumed  to  know  the  bye-laws  without  proof 
that  he  did  know  or  ought  to  have  known  them,  and  if  this  is 
to  be  assumed  in  a  criminal  prosecution,  the  prosecution  must 
show  that  they  have  strictly  performed  those  acts  which  entitle 
them  to  the  benefit  of  the  assumption. 

265.—  Bhymney  R.  v.  T.V.R.,  1860,  7  Jur.  (KS.)  202. 

Under  the  terms  of  their  Special  Act  the  defts.  issued  regula- 
tions in  respect  of  the  rolling  stock  to  be  brought  upon  their 
railway.  As  regards  the  freighters  on  their  own  line,  they 
assented  to  the  conversion  of  the  stock  being  effected  at  the 
rate  of  25  per  cent,  per  annum,  and  it  would  seem  that  this 
arrangement  was  substantially  adhered  to.  The  pltffs.  paid  no 
attention  to  the  defts.'  various  notices  for  two  years,  when  the 
defts.  gave  notice  that  after  a  short  interval  all  stock  not  com- 
plying with  the  regulations  would  be  rejected. 

On  a  motion  for  an  injunction,  Komilly,  M.K.,  held  that 
regulations  authorized  must  be  reasonable,  whether  the  Statute 
is  so  worded  or  not.  It  is  for  the  party  who  complains  that 
the  regulations  are  unreasonable  to  satisfy  the  Court  as  to  the 
soundness  of  his  objections.  In  the  present  instance  it  is  not 
denied  that  the  regulations  are  useful,  promote  security,  and 
diminish  the  chances  of  collision.  The  burden  of  proof  being 
upon  the  pltffs.,  the  utmost  they  provide  is  that,  although  it 
may  be  better  to  have  the  regulations,  they  are  not  absolutely 
required.  The  pltffs.  further  say  that  the  rules  are  not  universal, 
and  do  not  apply  to  all  who  use  the  defts.'  line.  I  am  of  opinion 
that  the  pltffs.  are  entitled  to  say  that  they  shall  not  be  treated 
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in  a  different  manner  from  other  persons ;  but  this  does  not  affect 
the  reasonableness  of  the  rule  itself. 

266.— Woodard  v.  Eastern  Counties  E.,  1861,  30  L.J.M.C.  196. 

Appeal  from  a  conviction  by  magistrates  in  a  penalty  of  10s. 
for  refusal  to  produce  a  season  ticket. 

The  collector  who  demanded  the  production  of  the  ticket 
knew  that  the  appellant  was  a  season-ticket  holder ;  the  appellant, 
alleging  this,  refused  the  production  either  then  or  at  any  future 
time. 

The  bye-law  imposing  a  penalty  of  40s.  was :  "  No  passenger 
will  be  allowed  to  take  his  seat  .  .  .  without  first  having  booked 
his  place  and  paid  his  fare.  .  .  .  Each  passenger  not  producing 
or  delivering  up  his  ticket  when  required  is  hereby  subjected  to 
a  penalty  of  40s." 

It  was  contended  that  a  season  ticket  was  not  a  "  ticket " 
within  the  meaning  of  the  bye-law,  and  that,  if  it  were,  pro- 
ceedings should  have  been  taken  by  action. 

Wightman,  J.,  held  that  the  season  ticket  came  within  the 
bye-law,  and  that  the  holder  had  made  himself  liable  to  criminal 
prosecution  under  his  contract  with  the  company,  by  which  he 
undertook  to  be  subject  to  their  regulations. 

267.— Jennings  v.  G.N.R.,  1865,  L.R.  1  Q.B.  7. 

A  bye-law  of  the  defts.  was  as  follows :  "  No  passenger  will  be 
allowed  to  enter  any  carriage  without  having  first  paid  his  fare 
and  obtained  a  tick ••!.'' 

The  pltff.  took  tickets  for  himself,  his  servants,  and  horses  by 
a  particular  train.  The  train  was  afterwards  divided  into  two. 
The  pltff.  travelled  in  the  first  train,  taking  all  the  tickets  with 
him.  When  the  second  train  with  the  servants  and  horses  was 
about  to  start,  the  pltff.'s  servants  were  required  to  produce  their 

ets,  and  on  their  being  unable  to  do  so,  the  defts.  refused  to 
carry  them. 

On  an  action  for  damages,  the  jury  returned  a  verdict  for 
£512*. 

On  motion  to  enter  verdict  for  the  defte.,  lidd,  by  Cock- 
1'iirn,  C.J.  (Mellor,  Shee,  Lush,  JJ.,  concurring),  that  the  vmli.-t 
was  good.  It  is  unnecessary  to  determine  whether,  if  the  com- 
pany had  given  the  tickets  to  the  boys,  and  the  boys  had  not 

laced  their  ticket*,  it  would  have  been  competent  for  the 
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company  to  have  turned  them  out  of  the  carriage.  The  ground 
on  which  we  proceed  is  that  the  bye-law  is  established  for  th& 
protection  of  the  company,  and  to  avail  themselves  of  it  they 
must  keep  strictly  within  its  provisions.  Here  they  do  not  do 
so;  they  delivered  the  tickets  to  the  master,  and  are  not  in  a 
position  to  enforce  the  bye-law  by  requiring  the  boys  to  produce 
them.  The  company  entered  into  a  contract  not  with  the 
boys  but  with  their  master,  and  he  was  entitled  to  have  the  boys 
carried  as  passengers  to  their  destination.  The  company  have 
broken  that  contract,  and  they  must  take  the  consequences  of 
their  act. 

268.— Dearden  v.  Townsend,  1865,  L.K.  1  Q.B.  10. 

A  bye-law  of  the  L.  &  Y.E.  provided  that  any  passenger  not 
producing  or  delivering  up  his  ticket  was  to  be  required  to  pay 
his  fare  from  the  place  whence  the  train  started,  or  forfeit  a  sum 
not  exceeding  40s. 

The  deft,  having  taken  a  ticket  at  a  reduced  fare  from  Ewood 
to  Salford,  used  it  on  the  return  journey  to  the  next  station 
beyond,  and  tendered  the  difference  in  fare  between  the  two- 
stations.  The  station-master  demanded  the  fare  from  Salford, 
which  was  refused,  and  the  company  preferred  an  information  at 
the  Kawtenstall  Petty  Sessions,  which  was  dismissed. 

Cockburn,  C.J. :  If  the  bye-law  can  be  construed  to  apply  to 
such  a  case  it  would  be  extremely  unreasonable.  Section  103, 
Railways'  Clauses  Act,  1845,  provides  for  the  case  of  persons 
intending  to  evade  the  payment  of  their  fares,  and  makes  the 
fraudulent  intention  the  gist  and  essential  ingredient  of  the  offence. 
The  bye-laws  authorized  by  section  109  must  not  be  repugnant  to 
the  provisions  of  the  Statute.  A  proper  construction  of  the  bye- 
law  makes  it  applicable  only  to  the  case  of  a  person  who,  having  a 
ticket,  refuses  to  produce  it  or  deliver  it  up.  Either  the  bye-law 
does  not  apply,  or  it  is  illegal  and  void  as  constituting  an  offence 
different  from  that  created  by  the  Statute. 

Mellor  and  Lush,  JJ.,  concurred. 

269.— Poulton  v.  L.  &  S.W.R.,  1867,  L.B.  2  Q.B.  534. 

Pltff.  was  awarded  £10  damages  for  detention  in  the  custody 

of  two  policemen  at  a  railway  station  on  the  ground  that   he 

had  not  paid  for  the  conveyance  of  his  horse.     The  pltff.  held  a 

certificate  that  the  horse  had  been  exhibited  at  an  agricultural 
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show,  and  by  the  terms  of  the  company's  advertisements  he  was 
entitled  to  have  it  returned  free. 

Blackburn,  Mellor,  Shee,  JJ. :  "  In  the  present  case  an  act 
was  done  by  the  station-master  completely  out  of  the  scope  of 
his  authority,  which  there  can  be  no  possible  ground  for  sup- 
posing the  railway  company  authorized  him  to  do,  and  a  thing 
which  could  never  be  right  on  the  part  of  the  company  to  do. 
Having  no  power  themselves,  they  cannot  give  the  station-master 
any  power  to  do  the  act.  Therefore  the  wrongful  imprisonment 
is  an  act  for  which  the  pltff.,  if  he  has  a  remedy  at  all,  has  it 
against  the  station-master  personally,  but  not  against  the  rail- 
way company.  "So  if  a  magistrate  acts  within  the  scope  of  his 
authority,  however  erroneously  he  judges  of  the  facts,  he  is  pro- 
tected ;  but  the  moment  he  assumes  a  jurisdiction  over  a  matter 
which  does  not  belong  to  him,  then  an  action  lies." 

270.— Barry  v.  M.G.W.R.,  1867,  I.E.  1  C.L.  130. 

A  company's  bye-law  was  as  follows:  "Each  passenger  not 
producing  or  delivering  up  his  ticket  will  be  required  to  pay  his 
fare  from  the  place  from  which  the  train  originally  started ;  or, 
in  default  thereof,  shall  forfeit  or  pay  a  sum  not  exceeding  40s." 

On  appeal  to  the  Exchequer  Chamber,  the  only  question 
reserved  was  whether  section  154  of  the  Railways'  Clauses  Act 
of  1845,  authorized  the  arrest  of  a  "  transient  offender  "  for  breach, 
of  one  of  the  company's  bye-laws. 

The  Court  /,</>/  that  it'did  not. 

271.— McCarthy  v.  D.W.  &  W.R.,  1869, 
I  1 1.  3  C.L.  511;  I.B.  4  C.L.  244. 

A  company's  bye-law  ran :  "  No  passenger  will  be  allowed  to 
enter  any  carriage  used  on  any  of  the  railways  of  the  company,  or 

ravel  therein  upon  the  railways,  without  having  first  paid  his 
fare  and  obtained  a  ticket,  et« .  The  remainder  of  the  bye-law 
contained  provisions  held  illegal  and  void  in  other  cases,  but  no 
point  was  made  to  the  effect  that  the  portion  quoted  above  was 
not  good  or  not  severable  from  the  invalid  remainder. 

Pltff.  having  a  return   ticket  to  one  station,  got   in  at  the 

ion  beyond  without  payment  of  the  difference  in  fare,  Id. 
He  offered  to  pay  the  Id.,  but  the  station-master  and  porter 

-ted  on  removing  him.  Considerable  violence  was  used 
(apparently  on  both  sides),  first  in  ejecting  pltff.  from  the  carriage, 
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next  in  removing  him  from  the  station,  and  again  in  preventing 
him  taking  a  short  cut  on  the  line. 

The  jury  found  no  intention  to  defraud,  and  awarded  damages 
for  assaults,  £20. 

On  motion  for  a  new  trial,  Whiteside,  C.J.,  held  that  the 
company  had  acted  in  excess  of  their  powers,  the  passenger 
having  a  ticket,  though  an  insufficient  one. 

Fitzgerald,  J.,  contra,  held  that  he  had  no  ticket  authorizing 
him  to  enter  the  train  at  the  station  in  question.  As  he  had  not 
complied  with  the  condition  precedent  authorizing  him  to  travel 
he  was  a  trespasser,  and  the  company  were  justified  in  using  the 
force  necessary  to  remove  him. 

The  Exchequer  Chamber  ordered  a  new  trial,  partly  on  the 
ground  that  the  pleadings  did  not  properly  raise  the  issue  before 
the  Court,  and  partly  on  the  ground  of  misdirection. 

Fitzgerald,  B. :  The  Chief  Justice  directed  the  jury  in  effect 
that  the  pltff.  had  a  ticket  within  the  meaning  of  the  bye-law. 
This  was,  in  my  opinion,  a  mistake.  He  was  expressly  asked  to 
tell  the  jury  that  the  ticket  in  possession  of  the  pltff.  was  not 
a  compliance  with  the  bye-law,  which  he  refused  to  do.  There 
should  be  a  new  trial.  1  decline  to  express  any  opinion  whether, 
upon  the  facts  pleaded  or  proved,  the  pltff.  was  liable  to  punish- 
ment, or  to  be  turned  out  of  the  carriage. 

[The  report  does  not  make  it  clear  whether  the  six  other 
members  of  the  Court  concurred  with  the  above  view,  nor  upon 
what  precise  ground  the  new  trial  was  ordered.] 

272.— McCauley  v.  Furness  R.,  1872,  L.E.  8  Q.B.  57. 

Cattle  drover  travelling  with  pass  exempting  the  company 
from  liability  was  injured  in  a  collision  caused  by  the  negligence 
of  the  company's  servants. 

On  an  action  for  damages,  the  conditions  of  the  free  pass  were 
pleaded.  Keplication :  gross  and  wilful  negligence  not  covered  by 
the  condition. 

On  demurrer.  Cockburn,  C. J.,  Blackburn,  Mellor,  Quain,  JJ. : 
The  company  would  not  be  liable  at  all  for  injury  to  a  passenger 
unless  it  were  occasioned  by  negligence.  In  such  a  case  there  can 
be  no  legal  distinction  between  ordinary  and  gross  negligence. 
"  Wilful  negligence  "  is  an  incomprehensible  expression. 
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273.— Gallin  v.  L.  &  N.W.R.,  1875,  L.E.  10  Q.B.  212. 

Claim  for  damages  by  cattle  drover  travelling  in  guard's  van 
with  pass  exempting  company  from  all  liability. 

On  arrival  at  the  destination  of  the  cattle  train,  pltff.  was  in- 
vited to  alight,  and  while  walking  along  the  line  towards  the 
station  he  fell  over  the  low  unlighted  parapet  of  a  bridge  into  the 
river  Calder. 

In  support  of  verdict  for  £325  it  was  contended  that  the 
journey  was  at  an  end,  and  that  pltff.'s  injuries  arose  from  the 
dangerous  condition  of  the  premises  upon  which  he  had  been 
invited  by  the  defts. 

The  Court  (Blackburn,  Mellor,  Lush,  JJ.),  following  Carr,  88, 
and  Hodgman,  130,  held  that  the  provision  of  safe  accommodation 
and  means  of  access  at  the  company's  stations  was  an  obligation 
undertaken  under  the  contract  of  carriage,  and  that  for  the  purpose 
of  the  conditions  of  the  drover's  ticket  the  transit  was  not  concluded 
so  long  as  the  pltff.  was  on  the  company's  premises. 

274.— Hall  v.  N.E.R.,  1875,  L.R.  10  Q.B.  437. 

Cattle  drover,  with  drover's  pass  issued  by  the  N.B.R.,  injured 
in  a  collision  on  the  N.E.R. 

Blackburn,  Lush,  Quain,  JJ. :  Collins,  21,  decides  that  the 
terms  of  a  contract  made  with  one  company  and  professing  to  be 
in  respect  of  the  whole  journey  apply  throughout.  The  pit  IT. 
claimed  to  be  carried  free  over  the  lines  of  the  N.E.  Co.,  in 
pursuance  of  the  terms  of  the  pass  issued  at  the  forwarding  station. 
The  true  construction  of  such  a  contract  is,  that  the  issuing 
company  contract  directly  for  themselves,  and  undertake,  as  agents 
for  the  drover,  to  make  a  similar  contract  on  his  behalf  with  the 
other  companies  over  whose  lines  he  may  travel  to  the  destination 
named. 

275.— G.E.R.  V.  Brown,  1877,  2  Q.B.D.  406. 
The  deft,  having  travelled  for  some  distance  upon  the  railway, 
was  convicted  by  the  magistrates  in  the  sum  of  Is.  (>d.t  being  the 
fare  from  Colchester,  from  which  place  the  train  started. 

The  conviction  was  quashed  by  Mellor  and  Lush,  JJ.,  on  the 

ground  that  the  amount  of  the  penalty  was  not  demanded  before 

a  summons  was  taken  out.    Their  Lordships  expressed  an  opinion, 

1M  not  decide  the  point,  that  a  bye-law  similar  to  that  of  the 
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succeeding  case  was  not  bad,  either  because  it  did  not  stipulate- 
a  specific  sum,  or  because  the  penalty  might  possibly  exceed  the 
sum  of  £5  which  was  the  maximum  penalty  authorized  by  the 
Statute.  It  was  sufficient  for  the  case  before  the  Court  that  no 
fare  upon  the  applicants'  railway  exceeded  the  sum  of  £5. 

276.— L.  &  B.K,  v.  Watson,  1878,  3  C.P.D.  429 ;  4  C.P.D.  118. 

The  company's  bye-law  provided  for  payment  of  the  fare 
from  the  station  whence  the  train  originally  started  by  any 
passenger  "travelling  without  a  ticket,  or  failing  or  refusing  to 
show  or  deliver  up  his  ticket/' 

Deft.,  changing  at  Norwood  Junction  from  another  railway, 
had  not  time  to  take  a  ticket,  and  travelled  to  Croydon  without. 
He  there  tendered  payment  of  his  fare  which  the  company  refused 
to  receive,  and  claimed  payment  of  Id.  more,  being  the  fare  from 
New  Croydon,  whence  the  train  started.  An  action  was  brought 
in  the  County  Court  to  recover  the  amount. 

For  the  company :  The  bye-law  is  reasonable,  and  has  been, 
approved  by  the  Board  of  Trade. 

Coleridge,  C.J.,  and  Lopes,  J. :  By  proceedings  in  the  County 
Court  the  pltffs.  could  not  recover  a  penalty,  but  only  a  fare  to 
which  they  could  claim  to  be  entitled.  The  bye-law  under  which 
it  is  claimed  is  illegal  and  void  on  the  ground,  first,  that  in 
substance  it  is  an  attempt  to  inflict  a  penalty  for  doing  that 
without  fraud  which  by  the  Statute  8  Viet.  cap.  20  can  only  be 
punished  if  it  is  done  with  fraud,  and,  further,  that  the  demand 
under  the  bye-law  may  be  in  excess  of  the  maximum  fare  which 
Parliament  authorizes  the  company  to  charge  for  the  distance 
actually  travelled ;  and,  secondly,  the  bye- law  is  bad,  on  the 
ground  that  it  is  unreasonable.  It  is  unequal,  inasmuch  as  it 
imposes  the  same  penalty  on  a  person  who  may  have  travelled 
five  miles  as  on  one  who  may  have  travelled  fifty.  It  is  unjust, 
because  it  makes  no  distinction  between  a  man  who  has  really 
perpetrated  or  attempted  to  perpetrate  a  fraud  upon  the  company, 
and  one  who  has  by  mere  inadvertence  lost  his  ticket  after  having 
paid  his  full  fare.  It  is,  further,  unreasonable  on  the  ground  that 
it  is  irrespective  of  any  correlative  duty  on  the  part  of  the  company 
to  provide  reasonable  facilities  for  obtaining  the  ticket. 

On  appeal,  the  decision  of  the  Divisional  Court  was  upheld 
by  Bramwell,  Brett,  and  Cotton,  L.JJ.  :  The  company  may  insist 
upon  payment  of  the  fare  in  advance.  If  the  passenger  gets  into 
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the  carriage  without  payment,  he  may  be  a  trespasser,  and  liable 
to  damages ;  or  the  company  may  waive  the  tort,  and  recover  the 
fare  on  the  quantum  meruit  scale,  but  they  cannot  fix  and  insist 
on  a  fare  at  their  pleasure.  In  this  case  it  is  only  Id.,  but  if 
they  can  fix  it  at  their  pleasure  they  may  make  it  5s.  or  £5. 

Brett,  L.  J.,  was  of  opinion  that  the  bye-law  was  repugnant  to 
the  Statute,  which  recognized  only  fraudulent  conduct.  Upon  this 
point  Bramwell  and  Cotton,  L.JJ.,  desired  to  express  no  opinion 
t-it her  way. 

277.— Bentham  v.  Hoyle,  1878,  3  Q.B.D.  289. 

The  L.  &  Y.R  made  a  bye-law  to  the  effect  that :  Any  person 
travelling  in  ...  a  carriage  of  a  superior  class  to  that  for  which  his 
ticket  was  issued  is  hereby  subject  to  a  penalty  not  exceeding 
40s.,  and  shall,  in  addition,  be  liable  to  pay  his  fare  according  to 
tin.'  class  of  carriage  in  which  he  is  travelling  from  the  station 
where  the  train  originally  started,  unless  he  shows  that  he  had 
no  intention  to  defraud. 

Appellant  was  a  second-class  season-ticket  holder,  but  travelled 
on  one  occasion  with  his  daughter,  who  held  a  first-class  ticket, 
between  Stacksteads  and  Bacup.  The  difference  between  the 
first  and  second-class  fare  was  Id.,  which  the  appellant  neither 
paid  nor  tendered.  The  magistrates  convicted  him  in  a  penalty 
of  10s.,  and  on  a  case  stated  found  there  was  no  intention  to 
defraud. 

A  paragraph  of  the  case  states :  "  It  was  contended  on 
behalf  of  the  respondent  that  the  bye-laws  constituted  by 

rence  two  distinct  offences  and  two  penalties,  viz.  (first 
offence)  that  of  a  person  travelling  without  permission  in  a 
superior  class  of  carriage  to  that  for  which  his  ticket  was 
issued,  where  the  person  so  travelling  had  no  intention  to 
defraud ;  and  (second  offence)  that  of  a  person  doing  the  same 
tliiiiLr  \\ith  an  intention  to  defraud;  and  (first  penalty)  a  sum 
not  exceeding  40s.;  and  (second  penalty)  in  addition  to  a  penalty 
not  exceeding  40*.,  the  liability  to  pay  the  fare  from  whence  the 

a  started ;  and  whilst  it  was  admitted  that  the  appellant  could 
not  be  liable  to  pay  the  fare  from  whence  the  train  started,  unless 

re  was  intention  to  defraud,  yet  it  was  urged  he  was  subjected 
to  a  penalty  not  exceeding  400.,  though  he  had  no  intention  to 

i  and,  and  that  the  words  at  the  end  of  the  bye-law,  <  unless 
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he  shows  that  he  had  no  intention  to  defraud,'  were  applicable 
only  to  the  latter  part  of  the  bye-law." 

The  questions  for  the  opinion  of  the  Court  are :  (1)  Whether 
or  not  the  construction  put  upon  the  bye-law  on  behalf  of  the 
respondents  is  a  correct  one.  (2)  If  it  be  the  correct  construction, 
is  the  bye-law  bad  as  being  ultra  vires,  or  on  any  other  ground. 

Cockburn,  C.J. :  As  to  the  last  words  of  the  bye-law,  it  is 
questionable  whether  it  is  competent  for  the  company  to  cast 
such  a  burden  on  a  deft.  Apart  from  this  the  conviction  cannot 
stand,  because  if  the  words  do  apply  to  the  40s.  penalty,  the 
appellant  was  wrongly  convicted,  and  if  they  do  not,  the  bye- 
law  is  unreasonable,  and  therefore  invalid  and  void.  "When 
the  bye-law  deals  with  offences,  and  inflicts  a  penalty,  there 
must  be  in  point  of  reason  a  mens  rea  to  warrant  the  charging 
people  with  offences  and  convicting  them  on  such  charges.'' 
The  Legislature  has  dealt  with  this  matter  in  section  103.  This 
section  indicates  the  view  of  the  Legislature  upon  what  con- 
stitutes the  offence,  "and  it  is  not  competent  for  a  railway 
company  to  alter  the  nature  and  character  of  the  offence,  and  to 
say  that  this  is  a  reasonable  exercise  of  the  power  to  make  bye- 
laws  entrusted  to  them  by  the  Act." 

278,— Pocock,  ats.,  G.W.R.,  1879,  41  L.T.  415. 

The  fare  from  Westbourne  Park  and  from  Paddington  to 
West  Dray  ton  being  the  same,  deft.,  who  took  a  return  ticket  at 
Westbourne  Park,  refused  to  pay  3d.  extra  on  returning  to 
Paddington. 

On  an  action  to  recover  3d.,  the  County  Court  judge  held 
that  deft,  had  paid  his  fare,  but  granted  leave  to  appeal  if  the 
railway  company  would  pay  all  costs. 

Huddleston,  B.,  and  Hawkins,  J. :  The  ticket  issued  is 
evidence  of  a  contract  to  convey  to  and  from  Wrestbourne  Park. 
That  contract  being  complete,  the  holder  cannot  claim  any 
further  service. 

279.— Cooper  v.  L.B.  &  S.C.R.,  1879,  4  Ex.  Div.  88. 

Action  to  recover  10s.  deposit  paid  on  season  ticket. 
Among  the  conditions  precedent  to  the  issue  of  the  ticket, 
were : — 

"4.   ...   It  is  to  be   considered   as   the   property  of  the 
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company,  to  be  delivered  up  at  the   secretary's   office   on   the 
day  after  expiring." 

"  5.  The  ticket,  and  all  benefits  and  advantages  thereof,  in- 
cluding the  deposit,  shall  be  absolutely  forfeited  to  the  company, 
if  it  shall  be  lost,  or  in  case  of  any  breach  of  the  above  conditions." 

On  a  case  stated  for  the  opinion  of  the  Divisional  Court, 
Kelly,  C.B. :  "  We  cannot  release  the  pltff.  from  any  one  of 
these  stipulations,  or  hold  that  a  breach  of  any  one  of  them  is 
not  a  cause  of  forfeiture,  without  holding  that  the  whole  of 
them  are  void.  If  the  pltff.  can  set  up  an  equitable  claim  for 
relief,  on  the  ground  that  the  forfeiture  of  the  deposit  must  be 
considered  as  a  penalty  and  not  as  liquidated  damages — if  that 
is  so  as  to  a  breach  of  any  one  of  the  conditions,  it  must  be  so  as 
to  a  breach  of  every  one  of  them.  There  is  nothing  illegal  or 
inequitable  in  these  conditions.  .  .  .  No  one  can  tell  what  con- 
sequences may  ensue  to  the  company  from  the  breach  of  any  of 
the  conditions." 

Hawkins,  J.,  concurred. 

280.— Langden  v.  Howells,  1879,  4  Q.B.D.  337. 

The  holder  of  a  tourist  ticket  marked  "  not  transferable,"  and 
who  required  to  use  it  for  a  part  of  his  journey  only,  sold  the 
forward  half  to  the  respondent,  who  used  it  for  the  remainder  of 
the  journey. 

One  of  two  magistrates  considered  the  case  came  within 
section  103,  Railways'  Clauses  Act,  1845;  the  other  considered 
that  it  was  not  necessary  that  the  passenger  should  personally  pay 
his  own  fare,  and  that  it  had  been  proved,  first,  that  the  proper 
fare  had  been  paid  in  the  first  instance ;  second,  that  travellers 
holding  tourist  tickets  were  allowed  to  break  their  journey; 
third,  that  respondent  was  still  travelling  on  a  portion  of  the 
line  for  which  the  ticket  would  have  been  available  for  the 
original  holder.  The  magistrate  was  of  opinion  that  the  offence 
of  travelling  with  a  transferred  ticket  did  not  come  within  section 
103,  and  that  if  any  bye-law  made  the  Act  an  offence,  the 
company  should  have  taken  steps  to  enforce  it. 

Cocklmni,  C.J.,  and  Manisty,  J. :  Had  the  purchaser  trans- 
red  the  ticket  before  using  it  the  case  might  have  stood  on  a 
different  footing.     By  a  condition  agreed  to  in  consideration  of 
the  payment  of  a  lower  fare,  the  ticket  was  not  available  for  the 
respondent,  and  it  cannot  be  said  that  he  -  ]>  u  1  his  i 
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281.— S.E.R.  v.  Saunders,  1880,  5  Q.B.D.  456. 

The  holder  of  a  season  ticket  between  Cannon  Street  and 
Windsor  refused  to  show  it  when  passing  the  barrier  between 
the  two  stations  at  Waterloo.  The  company,  as  a  penalty, 
demanded  payment  of  the  fare  from  Blackheath,  under  a  bye-law 
in  the  form  of  that  of  the  two  previous  cases.  He  was  convicted 
to  pay  the  fare  as  demanded,  but  the  conviction  was  quashed  by 
the  Divisional  Court. 

Cockburn,  C.J.,  expressed  a  strong  opinion  that  the  company 
had  no  power  to  make  such  a  bye-law  at  all  under  section  108  of 
the  Kailways'  Clauses  Act,  1845.  The  expression  in  the  section 
"  using  the  railway,  etc.,"  has  reference  to  the  using  or  working 
of  the  line  by  persons  other  than  the  company.  And,  again,  such 
power  as  may  be  conferred  by  such  general  words  should  be 
limited  to  cases  ejusdem  generis  with  those  specified.  While  it 
may  be  reasonable  for  a  company  to  make  it  a  condition  pre- 
cedent to  the  conveyance  of  a  passenger  that  he  shall  obtain  a 
ticket,  and  show  it  when  required,  it  is  a  different  matter  when 
the  company  claim  the  right  to  impose  a  penalty  upon  a  person 
neglecting  or  refusing  to  do  so.  It  is  expressly  found  that 
the  deft,  did  not  defraud,  and  had  no  intention  of  defrauding 
the  S.E.R.  I  agree  with  Dearden,  268,  that  the  bye-law  has  no 
application  to  such  a  case.  If  it  is  contended  that  the  penalty 
is  aimed  at  the  refusal  to  show  the  ticket,  the  contention 
makes  a  person  who  travels  with  fraudulent  intention  liable 
to  a  double  penalty,  one  for  the  fraud,  not  exceeding  40s.,  and  a 
further  one  of  £5  for  not  showing  the  ticket.  It  is  essential  to 
the  validity  of  a  bye-law  that  it  should  be  reasonable,  and  in 
Comyn's  Digest  it  is  stated  that  a  "  bye-law  being  entire,  if  it 
be  unreasonable  in  any  particular  it  shall  be  void  for  the  whole 
...  as  if  the  penalty  be  unreasonable.  .  .  .  Here  the  penalty, 
that  of  paying  the  fare  from  the  station  from  which  the  train 
originally  started,  cannot,  under  certain  circumstances,  be  other- 
wise than  unreasonable.  For  where  crimes  are  the  same,  and 
the  criminality  equal,  equality  of  punishment  is  of  the  essence 
of  penal  legislation  and  justice.  Here  the  offence  being  the 
same,  and  the  criminality  equal,  whether  the  offence  occurs  at 
one  end  of  the  line  or  the  other,  the  degree  of  punishment  is 
made  to  depend  on  whether  the  offence  has  been  committed  at 
the  one  end  or  the  other,  its  severity  increasing  as  we  advance 
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towards  the  terminus  ad  quern"  The  injustice  so  arising  is  too 
manifest  to  admit  of  such  a  bye-law  being  held  to  be  reasonable. 
The  protection  required  by  the  company  affords  no  sufficient 
answer.  "  Facility  is  not  to  be  afforded  to  a  prosecutor,  or  his 

\enience  to  be  consulted  at  the  expense  of  injustice  com- 
mitted in  the  inequality  of  punishment."  The  bye-law,  again, 
is  not  applicable  to  the  deft.,  as  he  was  not  "travelling  on  the 
pltffs.'  railway  "  when  the  offence  was  committed. 

Lush,  J.,  concurred,  expressing  the  further  opinion  that  the 
bye-law  was  also  bad  upon  the  ground  that  it  required  a  ticket, 
season  or  otherwise,  to  be  given  up  when  demanded. 

282.— Dyson  v.  I.  &  N.W.R.,  1881,  7  Q.B.D.  32. 

Under  a  bye-law  similar  to  that  of  Bentham,  277,  the  appellant 
was  convicted  of  travelling  in  a  first-class  carriage  with  a  second- 
class  ticket  with  intent  to  defraud. 

For  the  respondents  it  was  contended  that  the  indivisibility 
of  the  bye-law  was  not  finally  determined  in  the  previous  case ; 
even  if  so,  the  conviction  could  be  supported  under  section  103, 
Hallways'  Clauses  Act,  1845. 

Lindley  and  Mathew,  JJ. :  The  bye-law  is  separable,  but  the 
separate  parts  are  equally  bad.  In  making  bye-laws  the  company 
should  be  held  to  a  strict  observance  of  the  law  in  this  respect, 
and  the  principle  that  bye-laws  may  be  upheld  because  they  are 
partly  good  is  a  dangerous  one.  They  are  regulations,  the 
administration  of  which  is  entrusted  to  the  officials  of  railway 
companies — officials  scattered  over  the  whole  country — and 
regulations  likely  to  be  enforced  without  much  consideration  for 
those  against  whom  they  are  directed,  whenever  it  is  supposed 
that  there  has  been  an  intention  to  defraud  the  company.  If  the 
conviction  obtained  under  the  bye-law  cannot  be  sustained,  it 
cannot  be  made  available  for  a  prosecution  under  section  in;;. 
Possibly  it  may  be  still  open  to  the  company  to  prosecute  under 
that  section. 

[Hi-  (V.urt  does  not  decide  that  it  is  so  open,  and  possibly 
overlooked  the  principle  mo  bis  vexari  debct  pro  eddem  causa.] 

283.— Reg.  v.  Paget,  1881,  8  Q.B.D.  151. 

In  proceedings  to  recover  penalties  under  section  103,  Rail- 
ways' Clauses  Act,  1845,  before  J.  Paget,  Esq.,  police  magistrate 
Hammersmith,   a   doubt    was    raised   whether,   under    the 

\"i  .  III.  O 
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Summary  Jurisdiction  Act,  the  procedure  came  under  the  designa- 
tion of  "  complaint "  or  "  information,"  and  whether,  consequently, 
the  proceedings  were  due  to  be  considered  as  civil  or  criminal. 
The  difficulty  arose  from  the  fact  that  the  Kailways'  Clauses  Act, 
1845,  uses  the  expression  "  complaint "  in  connection  with  the 
recovery  of  the  penalty,  and  the  magistrate,  in  consequence, 
declined  to  issue  a  warrant  for  the  deft.'s  apprehension,  nor,  in 
his  absence,  to  issue  a  distress  warrant  in  default  of  payment. 

The  Court  (Field  and  Cave,  JJ.),  following  the  case  of  Garton, 
263,  held  that  the  recovery  of  penalties  imposed  by  Statute  was 
of  the  nature  of  criminal  procedure,  and  that  the  provisions 
relating  to  "  information  "  in  the  Summary  Jurisdiction  Act  were 
due  to  apply,  and  granted  the  rule  for  mandamus  accordingly. 

284,— Gillingham  v.  Walker,  1881,  44  L.T.  715. 

The  respondent  was  charged,  under  section  103,  Bailways' 
Clauses  Act,  1845,  with  travelling  without  having  paid  his  fare, 
when  the  magistrate  found  that  he  had  ridden  in  a  second-class 
carriage  with  a  third-class  ticket,  intending  to  avoid  payment 
of  the  higher  fare. 

Huddleston,  B. :  Under  these  circumstances,  although  the 
respondent  has  paid  a  fare  he  has  not  paid  the  fare  proper  for 
the  class  by  which  he  travelled.  He  ought,  therefore,  to  have 
been  convicted. 

Hawkins  and  Bowen,  JJ.,  concurred. 

285.— Thorn  (appellant)  v.  Cal.  R.,  1886,  4  Sess.  Cap.  Jus.  Cas.  5. 

Bye-law  imposing  40s.  penalty  for  using  ticket  on  any  day 
for  which  it  is  not  available. 

Appellant  took  ticket  from  Aberdeen  to  Edinburgh  on  Sunday. 
On  getting  out  of  the  carriage  at  Perth  he  missed  the  train,  and, 
there  being  no  other  that  day,  he  used  the  ticket  for  the  uncom- 
pleted portion  of  his  journey  on  Monday.  On  demand  of  pay- 
ment of  fare,  the  appellant  refused  either  to  pay  or  to  give  his 
name  and  address,  whereupon  he  was  arrested  and  convicted  of 
an  offence  against  the  bye-law. 

Lord  Young :  "  I  am  surprised,  and  almost  distressed,  that  the 
officials  at  Larbut  should  have  acted  so,  and  still  more,  that  the 
superior  officers  of  the  company  should  have  given  countenance 
to  such  conduct.  He  gives  his  name  and  address  after  he  is 
handed  over  to  the  police,  and,  nevertheless,  for  a  matter  of  8d., 
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and  without  a  suspicion  of  roguery  in  the  matter,  he  is  detained 
for  fourteen  hours.  The  bye-law  may  be  proper  if  applied  to 
rogues,  but  cannot  warrant  a  conviction  under  the  present  cir- 
cumstances." 


288.— Butler  i<.  M.S.  &  L.R.,  1888,  21  Q.B.D.  207. 

Damages  £25  awarded  for  assault  in  removing  pltff.  from 
carriage  on  non-production  of  ticket  and  refusal  to  pay  fare. 

ritff.  had  taken  return  ticket,  Sheffield  to  Manchester,  but 
could  not  find  return  half  when  it  was  demanded  at  a  station 
outside  Manchester.  The  ticket  contained  the  endorsement 
that  it  was  issued  "subject  to  the  conditions  contained  in  the 
company's  time-tables  and  advertisements."  In  the  time-tables 
were  published  "  Bye-laws  and  regulations  made  by  the  company 
\vith  the  approval  of  the  Board  of  Trade,"  of  which  one  was  to 
the  effect  that  any  one  refusing  to  deliver  up  his  ticket  when 
required  so  to  do  should  be  required  to  pay  the  fare  from  the 
station  whence  the  train  originally  started.  Removal  from 
the  train  was  sanctioned  by  other  bye-laws,  e.g.  in  the  case  of 
intoxication. 

For  the  defts.  it  was  contended  that  the  contract  created  a 
license,  only,  to  be  upon  the  company's  premises,  upon  the  con- 
tract being  broken,  the  license  could  be  revoked. 

The  Court  of  Appeal  rejected  this  contention,  and  held  that 
the  defts.  were  merely  entitled  to  damages  for  breach  of  contract. 

Esher,  M.R.,  upon  the  question  of  the  validity  of  the 
condition:  "In  this  case  it  is  said  that  the  tickets  referred  to 

,dn  conditions,  and  thereby  incorporated  them  into  the 
contract.  The  only  conditions  which  can  be  alleged  to  be  so 

>rporate<l  into  iliis  contract  are  the  bye-laws  and  regulations 
which  the  company  made  in  pursuance  of  the  authority  given 
them  for  th:it  purpose  by  Statute."  Whether  such  a  condition 
as  the  one  relied  upon  is  valid  or  reasonable,  or  how  far  the  pltff. 
is  bound  by  it  if  reasonable,  may  be  questions  requiring  derision 
when  they  arise.  There  cm  1"  no  doubt  that  the  breach  of  them 
would  not  justify  the  forcible  removal  of  a  passenger  from 
th»-ir  premises. 

lley  and  Lopes,  L.JJ.,  concur  that  no  bye-law  gives  I 
an  authority,  and  express  doubts  \\li--i ii'-r  any  bye-law  to  su'-h  an 
effect  could  properly  be  framed. 
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287.— Young  v.  G.E.R.,  1888,  5  Times  L.K.  112. 

The  pltff.  in  this  case  had  a  ticket,  but  refused  to  produce  it, 
and  in  consequence  was  given  into  custody,  and,  refusing  her 
address,  was  detained  all  night  in  the  cells,  but  discharged  on 
the  morning  following.  She  contended  that  the  company  were 
not  authorized  in  making  an  arrest  under  a  mere  bye-law. 

The  jury,  having  heard  the  pltff.'s  evidence,  stopped  the  case, 
saying  they  were  all  agreed  to  find  a  verdict  for  the  defts.,  on  the 
ground  that  the  pltff.  ought  to  have  shown  her  ticket  or  given 
her  name  and  address. 

Huddleston,  B.,  accordingly  gave  judgment  for  the  defts., 
with  costs. 

QN.B. — The  pltff.  was  charged  at  the  police  court  with  re- 
fusing to  give  up  her  name  and  address,  but  in  the  action  for 
damages  the  company  rested  their  defence  on  sections  103  and 
154  of  the  Railways'  Clauses  Act,  1845,  under  which  it  would 
appear  that  their  action  would  be  justified.  See  Dyson,  282,  as 
to  prosecuting  under  one  bye-law  and  justifying  under  another.] 

288.— G.N.R.  v.  Winder,  1892,  2  Q.B.  595. 

Claim  in  the  Leeds  County  Court  to  recover  the  sum  of  9a., 
the  ordinary  fare  Leeds  to  Firsby  ;  or  in  the  alternative,  Is.,  being 
the  difference  in  fare,  Leeds  to  Spilsby,  as  charged  by  the  rail- 
way company  and  as  paid  by  the  deft.  The  ordinary  fare  to 
Spilsby  is  9s.  46?.,  but  the  deft,  paid  8s.  4d.  only,  by  taking  a 
tourist  ticket  to  Firsby,  and  rebooking  from  Firsby  to  Spilsby. 

The  County  Court  judge  held,  following  Watson,  276,  that 
the  company  were  endeavouring  to  recover  a  penalty. 

The  Divisional  Court  (Day  and  Charles,  JJ.)  held  that  the  sum 
was  demanded  as  being  due  under  a  contract,  and  ordered  a  new- 
trial  accordingly. 

289.— Knights  v.  L.C.  &  D.R.,  1893,  62  L.  J.Q.B.  378. 

Pltff,  on  arrival  at  Brixton,  said  she  had  lost  her  ticket, 
refused  to  pay  the  fare,  and,  on  being  asked  her  address,  wrote 
something  illegible  on  a  piece  of  paper,  which  she  afterwards 
obtained  possession  of  and  destroyed.  On  being  followed,  she 
went  voluntarily  to  a  police  station,  where  she  gave  her  address, 
but  was  detained  for  some  two  hours  pending  its  verification. 

On  this  ground  she  recovered  damages,  the  jury  having  found 
as  a  fact  that  she  properly  gave  her  address  in  the  first  instance. 
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290.— Brotherton  v.  Met.  R.,  1893,  9  Times  L.K.  645. 

Pltff.  having  taken  a  ticket,  was  unable  to  find  it,  and  for 
his  address  produced  a  card  which  was  not  his  own.  The  officials 
being  aware  of  this,  were  proceeding  to  take  him  into  custody, 
I  mt  before  they  did  so  he  found  and  produced  his  ticket.  This 
was  undated,  and  the  inspector  gave  him  in  charge  upon  that 
ground. 

On  an  action  for  damages,  Matliew,  J.,  held  that  the  offence 
was  complete  upon  the  giving  of  the  wrong  address,  and  directed 
verdict  and  judgment  for  the  defts. 

The  Court  of  Appeal  ordered  a  new  trial.  The  Master  of  the 
Rolls  said  that  the  learned  judge  had  struck  too  soon.  It  was 
a  question  for  the  jury  to  say  whether  there  had  been  under  the 
circu instances  of  this  case  a  failure  by  the  pltff.  to  produce  the 
ticket  before  giving  the  false  name  and  address.  It  was  im- 
possible to  say  that,  as  a  matter  of  law,  the  non-production  of  a 
ticket  at  the  very  moment  when  it  was  demanded  would  be  in 
every  case  a  failure  to  produce  the  ticket  within  the  meaniug 
of  the  section.  If  all  the  pltff.  meant  to  say  in  this  case  was 
that  he  had  his  ticket,  and  that  he  did  not  absolutely  refuse  to 
produce  it,  but  the  whole  time  intended  to  produce  it,  but  could 
not  find  it,  the  jury  might  say  that  there  was  no  failure  to  pro- 
duce the  ticket.  It  was  a  question  for  the  jury,  and  there  must 
be  a  new  trial. 

291.— Lowe  v.  G.N.R,  1893,  62  L.J.Q.B.  524 

re  is  a  practice  on  the  defts.'  railway  to  issue  special 
tickets  to  pitmen,  and  to  provide  special  carriages  for  their  use. 
The  pltff.  took  an  ordinary  third-class  ticket,  but  a  porter,  mis- 
taking him  for  a  pitman,  insisted  that  he  should  go  into  the 
pitmen's  carriage,  and  with  the  assistance  of  the  station-master 

My  turned  him  out  and  injured  him. 

On  an  action  for  damages,  the  County  Court  judge  entered  a 
non-suit,  on  the  ground  that,  there  being  no  regulation  that  the 
{•it men  should  travel  in  a  special  carriage,  the  porter  was  not 
acting  within  the  scope  of  his  authority. 

hew  and  Wriirht,  .J.I.  :  Tin-  railway  company  are  entitled 
to  regulate  their  traffic,  and  their  servants  have  implied  authority 
to  take  proper  steps  with  this  object.  The  defts.  are  liable  for 
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such  mistakes  as  may  be  made  in  the  exercise  of  the  powers 
implied  in  their  officials. 

292.— Huffham  v.  N.S.R.,  1894,  63  L.J.M.C.  225. 

The  company's  bye-laws  imposed  a  penalty  of  40s.  for  travel- 
ling with  a  ticket  other  than  on  the  day  of  issue. 

Pltff.  with  a  first  return  half,  used  it  when  it  was  out  of  date, 
according  to  the  company's  regulations. 

The  magistrates  imposed  a  fine  of  20s.,  but  stated  a  case. 

Mathew  and  Kennedy,  JJ. :  It  is  agreed  there  was  no  attempt 
to  defraud,  but  nevertheless  the  defts.  pressed  for  a  conviction 
under  their  bye-law.  This  is  clearly  bad  under  section  103.  No 
reasons  are  suggested  to  show  that  Dyson,  282,  was  wrongly 
decided.  The  Statute  of  1889,  which  is  now  substituted  for  that 
of  1845,  repeats  the  same  proviso,  that  the  act  impugned  must 
be  done  "  with  intend  to  avoid  payment." 

293.— G.N.R.  v.  Palmer,  (1895)  1  Q.B.  862. 

Claim  to  treat  excursion  ticket  as  forfeited,  on  the  ground 
that  the  holder  travelled  beyond  the  destination. 

On  the  outward  journey  deft,  tendered  the  difference  in  fare 
between  the  two  stations,  and  on  the  return  journey  she  paid  it. 

On  the  ticket  was  printed  "  See  back."  On  the  back  were 
the  words,  "If  used  for  any  other  train  or  station  than  that 
named,  this  ticket  will  be  forfeited,  and  the  full  fare  charged." 

Ordinary  return  fare,  Peterborough  to  Woodhall  Spa,  7s.  lid. 
Ordinary  return  fare,  Peterborough  to  Horncastle,  8s.  lid.  Single 
fare,  Woodhall  Spa  to  Horncastle,  5%d.  Excursion  ticket,  Peter- 
borough to  Woodhall  Spa,  4s.  lid. 

It  was  admitted  that  deft,  acted  under  the  bond  fide  belief 
that  she  was  entitled  to  do  as  she  had  done. 

In  the  Peterborough  County  Court  the  pltffs.  claimed  in  the 
alternative  7s.  lid.  or  4s.  On  non-suit  by  County  Court  judge 
they  claimed  4s.  only  in  the  Divisional  Court. 

WTills,  J. :  Assuming  the  ticket  contained  the  contract,  the 
pltffs.  are  entitled  to  claim  the  forfeiture,  since  the  deft,  used 
the  ticket  to  Horncastle.  The  point  as  to  bringing  home  notice 
of  the  condition  is  not  before  the  Court ;  if  it  were,  I  am  inclined 
to  think  that  it  would  be  a  question  whether  the  pltffs.  did  do 
what  was  reasonably  sufficient. 

Wright,  J. :  If  the  deft,  had  appeared  at  the  trial,  and  raised 
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the  question,  I  should  have  felt  very  serious  doubt  whether  the 
pltffs.  had  done  enough  to  fix  the  deft,  with  notice  of  the  con- 
dition. 

294.— Scott  v.  G.N.S.R.,  1895,  22  4th  Series  Co.  Sess.  Ca.  287. 

Pltff.,  lad  of  nineteen,  holder  of  "  composition  "  ticket.  Con- 
«lit;on  on  back,  "Subject  to  the  company's  bye-laws  and  regula- 
tions." 

There  was  a  regulation :  "  The  guards  will  regulate  the 
passengers  in  taking  their  seats." 

A  porter  desired  the  holders  of  "  composition  "  tickets  to  go 
into  a  compartment  together.  Pltff.,  unobserved,  entered  another. 
On  being  ordered  to  go  into  the  other  compartment,  he  came 
out  of  the  train,  walked  the  distance,  and  claimed  £100  damages. 

For  pltff. :  Breach  of  regulations  does  not  warrant  expulsion. 

t-vidence  that  pltff.  knew  of  regulations.  By  leaving  carriage 
doors  unfastened,  defts.  had  waived  right  to  insist  on  enforcing 
regulations. 

Adam,  M'Lareu,  Kinnear,  LL. :  No  waiver  of  regulations. 
Apart  from  contract  based  on  regulations,  it  would  be  the  duty 
of  companies  to  regulate  traffic,  and  to  assign  seats  to  passengers 
in  so  doing.  Their  right  and  duty  is  not  waived  by  leaving  the 
Carriage  doors  unlocked. 

295.— Sutton  v.  L.C.  &  D.R.,  1896,  12  Times  L.K.  425. 

A  season-ticket  holder  claimed  damages  on  account  of  con- 
stant irregularity.  He  alleged  that  the  train  by  which  he  usually 
I  between  the  Crystal  Palace  and  Holborn,  and  which  was 

"d  to  occupy  24  minutes  in  running,  was  late  on  44  occa- 
sions out  of  74  between  the  12th  of  August  and  the  7th  of 
November,  and  that  the  aggregate  time  lost  amounted  to  294 
minutes. 

By  the  conditions  of  his  contract  he  had  agreed  "to  abide 
by  all  the  rules,  regulations  of  the  company  now  in  force." 

One  of  the  regulations  of  the  published  time-bills  was  as 
follows:  "The  public  time-bills  of  the  company  are  intended  to 

the  departure  of  the  trains  from  each  station.  Every  exertion 
will  be  made  to  insure  punctuality;  but  the  company  will  not 
be  responsible  for  any  loss,  inconvenience,  or  injury  which  may 
arise  from  delay  or  detention  in  the  starting,  transit,  or  arrival 
of  the  trains." 
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In  the  Divisional  Court,  Lord  Kussell  of  Killowen,  C.J.,  and 
Wills,  J.,  held  that  the  pltff.  was  bound  by  his  contract,  which 
must  be  construed  to  mean  that  he  was  not  to  look  to  the  com- 
pany for  damages  in  respect  of  any  loss  arising  from  delay. 


296.— The  "  Stella,"  (1900)  P.  161. 

Mr.  Le  Mare,  storekeeper  of  L.N.W.R.,  had  a  pass  to  Jersey, 
for  himself,  wife,  and  children. 

A  condition  on  the  back  of  the  pass  was  as  follows :  "  That 
it  shall  be  taken  as  evidence  of  an  agreement  that  the  company 
are  relieved  from  all  responsibility  for  any  injury,  delay,  loss, 
or  damage,  however  caused,  that  may  be  sustained  by  the  person 
or  persons  using  this  pass." 

The  Stella  was  wrecked,  Mr.  Le  Mare  drowned,  his  and  his 
wife's  luggage  lost. 

The  company  paid  into  Court  £15  per  ton  register,  £15,000, 
in  settlement  of  all  claims.  Mr«».  Le  Mare  made  a  claim  upon 
the  fund  for  compensation  for  loss  of  husband,  for  damages,  and 
for  loss  of  luggage. 

For  the  pltff. :  If  the  pass  given  constitutes  a  contract,  it 
must  be  construed  strictly  as  against  the  railway  company ; 
prima  facie  it  applies  only  to  land  carriage,  and  requires  express 
words  to  make  it  applicable  for  sea.  As  regards  luggage,  the 
company  acted  as  common  carriers ;  if  ordinary  liability  is  to  be 
limited,  then,  per  Act  1854,  section  7  (extended  to  Steamboats 
by  Act,  1863,  section  31),  liability  can  only  be  limited  by  signed 
contract.  Again,  if  the  company,  as  regards  sea  traffic,  seek  to 
decline  liability  for  loss  from  "  act  of  God,"  etc.,  by  section  14, 
Act  1868,  they  must  publish  their  limitation  in  their  office  in  a 
conspicuous  manner,  and  print  it  in  legible  characters  on  the 
back  of  the  receipt  or  freight  note. 

For  defts. :  The  company  have  paid  up  their  statutory  lia- 
bility, and  have  no  further  interest.  (Gorell  Barnes :  Yes,  they 
are  liable  for  costs ;  if  they  do  not  defend,  other  parties  may.) 
Pass  is  not  contract;  license  merely.  As  official  of  company, 
conditions  were  well  known.  No  contract  to  convey  luggage. 
No  liability  under  Acts  of  1863  or  1868.  Act  1863  takes  effect 
only  when  incorporated  in  subsequent  Acts  of  company.  Act 
1868,  section  16,  is  repealed  by  Act  1888.  Section  14  does  not 
refer  to  such  a  contract  as  this. 
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For  pltff. :  Claim  is  not  under  contract,  but  under  breach  of 
duty  to  carry  safely.  Company  admit  "  negligence." 

Gorell  Barnes,  J :  Whether  pass  is  "  contract  "  or  "  license," 
compensation  for  death  cannot  be  given  in  face  of  the  condition 
under  which  the  pass  was  accepted.  There  is  nothing  in  the 
words  of  the  condition  to  limit  it  to  land.  Company  would  be 
liable  for  the  luggage  under  section  7  of  Act  1854;  but  the 
:  1863,  extending  it,  requires  the  part  of  the  Act  to  be 
incorporated  in  the  company's  Special  Act,  and  this  was  not. 
There  are  further  provisions  as  to  conditions,  etc.,  in  the  Act  of 
1868,  but  these  have  reference  to  cases  where  payment  is  made, 
and  not  to  such  a  case  as  this. 
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300.— Bell  v.  Mid.  B.,  1859,  3  De  G.  &  J.  673. 

Clause  in  Special  Act,  similar  to  section  76,  but  occupy  in- 
three  pages  of  print,  mainly  by  redundancy  of  expression. 

The  excepted  places  were,  "  any  places  where  they  shall  have 
erected,  built,  made,  or  set  up  any  building,  steam-engine,  works, 
machinery,  station,  or  yard,  or  in  any  place  which  they  shall  have 
appropriated  or  set  apart  for  any  specific  purpose  with  which  such 
communication  would  interfere,  nor  upon  any  inclined  plane,  nor 
in  any  tunnel." 

I : y  resolution  of  Board,  14th  of  August,  1839  :  "  Kesolved 
that  a  siding  on  to  the  railway,  to  be  used  under  such  reasonable 
regulations  as  directors  may  prescribe,  be  granted  to  Mr.  J.  F.  Bell, 
to  and  from  his  land,  both  on  to  the  south-east  and  west  sides  of 
the  railway,  adjoining  the  station  at  Leicester." 

On  the  faith  of  this  resolution  the  pltff.  formed  his  land  into 
a  wharf,  laid  rails,  erected  weighing  machines,  warehouse,  and 
•tables. 

The  company,  at  their  own  expense,  put  in  the  points.    Wharf 
completed  in  1840,  extended  and  used  until  1857  for  coal  trail!-. 
Company  afforded  facilities  by  detaching  trucks  and  forum 
them  to  pitff.'s  siding. 

In  18.77  the  M.R  erected  a  wharf  of  their  own,  and  thereupon 
disputed  ]>lttV.'>  right  to  a  communication.     By  the  decree  tin 
appeal  it  was  declared  that  pltff.  was  entitled  to  the  use  of  the 
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connection,  so  that  such  wharf  did  not  extend  beyond  the  land  of 
which  the  pltff.  was  owner  in  August,  1839. 

Counsel  for  pltff. :  The  objection  to  a  communication  with  a 
station  once  waived  could  not  be  revived.  Not  in  the  nature  of  a 
license,  capable  of  revocation. 

Counsel  for  defts. :  Mere  license.  Confined  to  lines  of  rail 
originally  constructed.  Utmost  danger  to  public. 

Turner,  L.  J. :  Under  the  section  the  company  may  prohibit  a 
junction  at  a  station.  The  section  does  not  prevent  the  company 
from  allowing  the  statutory  power  to  be  exercised  there.  The 
object  of  the  Act  is  to  promote  the  carriage  of  goods  along  the  line 
of  railway  for  the  benefit  of  the  shareholders.  A  right  once 
granted  is  not  subject  to  revocation.  Mines  may  have  been  opened, 
and  much  expense  incurred,  on  the  faith  of  the  concession.  There 
is  nothing  in  the  Act  to  limit  the  user  when  once  constructed. 
The  siding  has  been  used  for  seventeen  years  without  danger 
arising  or  being  apprehended. 

Knight  Bruce,  L.J. :  Warm  denunciation  of  conduct  of 
directors  in  their  corporate  capacity. 

301.— Bishop  v.  North,  1845,  11  M.  &  W.  418. 

This  case  merely  disposes  of  the  contention  occasionally  raised 
that  provisions  of  Special  Acts  for  the  benefit  of  adjoining  land- 
owners do  not  enure  to  the  benefit  of  their  assignees  unless  the 
Act  specifically  mentions  them. 

302.— Greene  v.  West  Cheshire  R.  1871,  L.K.  13  Eq.  44. 

In  consideration  of  withdrawal  of  Parliamentary  petition,  defts. 
undertook  to  make  a  siding  one  hundred  yards  in  length  on  pltff.'s 
land. 

On  being  required  to  fulfil  the  agreement,  they  alleged  that  the 
siding  was  of  no  use  to  the  pltff.,  and  offered  him  compensation 
not  exceeding  one-fourth  of  the  estimated  cost  of  constructing 
the  siding. 

Bacon,  V.C.,  enjoined  specific  performance,  with  very  strong 
comment  on  the  action  of  defts.  in  resisting  it. 

303.— Powell  Duffryn  Co.  v.  Taff  Vale  R.,  1874,  L.K.  9  Ch.  331. 

On  pltffs.  claiming  the  right  to  send  their  locomotive  on  the 
line,  defts.  intimated  that  they  would  neither  work  the  points  and 
signals  themselves  nor  allow  pltffs.  to  do  so. 
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On  application  for  an  injunction  compelling  them  so  to  do,  as 
ancillary  to  the  right  of  running  conferred  by  section  92,  the 
Court  held  that  "  specific  performance  "  was  not  the  remedy  in 
such  a  case.  The  Court  could  not  order  the  due  and  proper  per- 
formance of  continuous  acts.  "  How  can  the  Court  see  to  the  defts. 
working  the  signals  day  after  day  for  a  series  of  years?  " 

304.— Todd  v.  M.G.W.R.,  1881,  9  L.R.  Ir.  85. 

Action  for  specific  performance  of  contract  to  construct  a 
siding. 

Defence:  (a)  The  working  of  a  railway  company  is  a  matter 
too  complicated  for  a  Court  to  control;  they  will  not  decree 
"  specific  performance  "  of  a  contract  involving  interference  with 
railway  traffic,  (b)  Subsequent  regulations  of  the  Board  of  Trade 
had  made  the  undertaking  more  onerous  than  had  originally  been 
contemplated.  The  company  would  not  have  come  under  the 
new  regulations  had  it  not  been  for  pltff.'s  delay ;  it  is  equitable 
that  he  should  be  satisfied  with  money  damages. 

The  Master  of  the  Rolls :  (a)  The  construction  of  a  siding 
does  not  involve  the  continuous  supervision  of  the  Court.  Powell 
Duffryn,  303,  was  a  demand  to  run  engines  on  the  railway.  In 
other  cases  the  refusal  arose  from  the  indefinite  nature  of  the 
contract.  The  company  were  enjoined  to  fulfil  their  contracts 
to  make  sidings  in  Lytton  v.  G.N.R.,  2  K.  &  J.  394 ;  Greene 
.  \V.<  ML  L.R.  13  Eq.  44.  I  take  it  as  settled  principle  of  law 
that  a  railway  company  who  have  contracted  to  make  a  siding 
be  directed  specifically  to  perform  their  contract,  (b)  "  If 
the  Legislature  or  the  Board  of  Trade  choose  to  make  regulations 
which  bear  hardly  on  the  railway  company,  that  is  not  an  answer 
to  their  undertaking."  "  The  rule  of  law  as  settled  is,  that  if 
a  man  undertakes  to  do  a  certain  thing  which  another  has  a 

lit  to  compel  him  to  do,  it  must  be  done  if  it  be  possible  to 
doit 

305.     Dublin  Whiskey,  etc.,  Co.  v.  M.G.W.R.,  1881, 
1  Ky.  &  Ca.  Tr.  Gas.  32. 

.lull  -ti. m  applied  for  as  "reasonable  facility  "  on  branch  line 
\nrth  Wall. 

In  the  course  of  negotiations  extending  over  some  years  the 
defte.  had  expressed  their  readiness  to  put  up  u  station  at  the 
point  in  -J nation,  provided  the  pltffs.  would  guarantee  traffic 
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sufficient  to  cover  the  estimated  expense.  The  pltffs.,  unwilling 
to  do  this,  now  proposed  a  simple  junction  with  the  up  line,  with 
no  signalling  apparatus,  and  with  levers  intended  to  be  worked 
by  the  guard  of  the  goods  train. 

Counsel  for  pltffs.  apply  for  an  order  for  "reasonable  facili- 
ties," instead  of  applying  for  a  mandamus  under  section  76. 

(By  the  Kail  way  and  Canal  Traffic  Act,  1888,  the  Commission 
have  jurisdiction  "  where  any  Act  contains  provisions  relating  to 
private  branch  railways  or  private  sidings.") 

Counsel  for  defts. :  Section  2  of  the  Traffic  Act,  1854,  does 
not  apply  to  private  rights,  but  is  concerned  only  with  facilities 
of  a  public  character.  If  the  junction  is  constructed,  the  Board 
of  Trade  would  not  sanction  its  user.  The  junction  is  in  effect  a 
station,  and  is  within  the  prohibition  of  the  Hastings  case. 

By  the  Court :  Until  some  communication  exists,  an  applica- 
tion in  respect  of  working  facilities  is  premature.  The  mere 
right  to  the  junction  under  section  76  is  no  proof  that  the  plans 
proposed  are  "  reasonable "  under  section  2.  No  provision  is 
made  for  working  down  traffic  at  all.  As  regards  up  traffic,  the 
method  proposed  is  so  unsatisfactory  that  it  is  doubtful  if  the 
Board  of  Trade  would  sanction  it.  Upon  the  view  that  the  proposed 
working  is  not  reasonable  in  practice,  it  is  unnecessary  to  consider 
the  question  of  jurisdiction. 

306.— Cobeldick  v.  L.  &  N.W.R.,  1890,  Times,  Oct.  28th. 

Application  for  a  junction  with  a  private  siding  under 
section  76  of  the  Kailways  Clauses  Act,  1845. 

The  junction  had  been  offered  subject  to  the  signature  by 
the  applicant  of  the  company's  ordinary  printed  form  of  agree- 
ment. The  applicant  claimed  a  statutory  right  to  the  junction, 
unfettered  by  any  conditions  at  all,  but,  if  any  were  held 
necessary,  he  objected  to  those  making  him  liable  for  any  acts 
of  trespass  upon  the  railway,  and  debarring  him  from  admitting 
the  traffic  of  other  persons  on  his  siding,  while  the  railway 
company  were  to  be  entitled  to  use  it  as  much  as  they  chose. 

Counsel  for  the  defts.  abandoned  the  contention  that  a 
gradient  of  1  in  100  constituted  an  "inclined  plane"  within 
the  meaning  of  the  section,  but  argued  that  when,  as  very 
frequently  happens,  the  Special  Act  gives  special  rights  to  a 
given  landowner,  they  are  in  substitution  for,  and  not  in  addition 
to,  the  rights  conferred  by  the  general  Acts,  and  that  the  company 
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were  entitled  to  put  their  "regulations"  into  the  shape  of  an 
agreement. 

Upon  the  conclusion  of  the  hearing,  the  Court  stated  that 
they  did  not  concur  in  the  extreme  pretensions  of  either  side, 
and  intimated  their  view  that  the  parties  should  endeavour  to 
agree  as  to  what  was  really  essential  to  either  side  in  preference 
to  requiring  the  Court  to  give  a  formal  decision  upon  all  the 
1  mints  raised. 

307.— Portway  r.  Colne  Valley  &  Halstead  R.,  1891, 
7  Ky.  &  Ca.  Tr.  Cas.  102. 

Siding  at  Halstead  constructed  under  the  provisions  of  the 
Railways'  Clauses  Act,  1845. 

Defts.,  by  their  Special  Act,  restrained  from  using  level  cross- 
ings for  shunting.  In  consequence  of  action  taken  by  the  local 
authorities  in  this  respect  the  method  of  working  the  station 
and  of  the  traffic  to  applicant's  siding  was  changed.  Defts.  took 
up  the  connection  with  the  siding,  alleging  it  to  be  useless  under 
the  altered  circumstances. 

Wills,  J. :  The  applicant  has  a  right  to  the  connection,  whether 
he  can  use  it  or  not.  The  defts.  are  engaged  in  altering  the 

ion,  and  when  this  is  done  it  would  seem  that  the  siding  can 
be  used  without  infringing  the  provisions  of  the  Special  Act. 

308.— Harris  Deepwater  Wharf  Co.  v.  N.E.R.,  18JJ9,  Times, 
June  10th. 

Application  under  section  76  of  the  Railways'  Clauses  Act,  1845, 
and  section  2  of  the  Traffic  Act,  1854,  for  an  order  requiring  the 
defts.  to  connect  their  lines  with  the  lines  on  the  applicants'  wharf, 
and  to  afford  them  the  "  reasonable  facility  "  of  crossing  a  tram 
line  belonging  to  the  N.E.R.,  but  constructed  in  part  upon  the 
applicants'  wharf. 

The  answer  of  the  railway  company  raised  various  technical 

objections,  but  their  main  contention-  were  that  the  wharf  and 

ngs  laid  out  upon  it  were  insufficient  and   unsuit.i!>!<    i«r 

the  traffic  expected,  that  the  plans  proposed  involved  the  crossing 

tm  line  belonging  to  them,  and  to  which  the  Railway 

Traffic  Acts  did  not  apply  ;   but  more  especially  they  alleged 

t  on  the  original  purchase  of  the  land  from  the  owner  certain 
accommodation  works  were  constructed  under  an  order  of  the 
Court  of  Chancery,  and  that  these  must  be  taken  as  being  in  full 
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satisfaction  of  the  rights  of  the  owner  or  of  any  one  claiming 
under  him  in  respect  of  any  of  the  facilities  claimed.  Doubts 
having  arisen  as  to  whether  certain  of  the  issues  raised  were 
within  the  competence  of  the  Kailway  Commission  to  determine, 
it  was  arranged  that  a  writ  should  be  issued  in  the  Queen's 
Bench  Division  claiming  a  declaration  of  the  applicants'  rights 
upon  the  legal  points  in  dispute,  and  that  the  case  should  be 
heard  by  Mr.  Justice  Wright  when  sitting  as  President  in  the 
Court  of  the  Kailway  Commission. 

Wright,  J.,  in  giving  judgment  on  the  legal  points  raised 
in  the  action,  said  that  the  right  of  the  N.E.  Co.  to  carry 
their  tram  lines  over  the  wharf  belonging  to  the  applicants  was 
granted  by  an  agreement,  under  which,  amongst  other  things, 
an  exchange  of  lands  was  effected,  and  a  costly  wharf  was  con- 
structed for  the  landowners  by  the  owners  of  the  tramway.  The 
agreement  was  not  couched  in  technical  terms,  and  was  due  to 
be  construed  with  regard  to  the  obvious  intention  of  the  parties. 
Taking  all  circumstances  into  consideration,  and  especially  the 
fact  that  without  the  right  to  cross  the  tramway  the  wharf  agreed 
to  be  constructed  would  be  practically  useless,  it  seemed  clear 
that  the  landowner  had  merely  granted  an  ordinary  wayleave 
to  the  proprietors  of  the  tramway,  and  that  nothing  in  the  agree- 
ment would  limit  him  in  the  user  of  his  own  land  so  long  as  he 
did  nothing  to  derogate  from  the  grant  made.  His  lordship 
also  held  that  the  landowner  had  done  nothing  to  abandon  his 
right  to  a  siding  on  the  company's  land  in  the  position  in  which 
it  was  originally  constructed  when  compensation  was  awarded 
for  the  severance  of  his  land  by  the  predecessors  of  the  N.E.  Co. 
The  position  of  it  had  been  changed  temporarily  for  the  con- 
venience of  a  former  tenant  and  with  the  freeholder's  consent, 
but  it  was  due  now  to  be  replaced  in  the  manner  desired. 

The  further  hearing  of  the  case  before  the  Kailway  Com- 
mission was  then  adjourned  in  the  expectation  that  the  deter- 
mination of  the  legal  issues  might  result  in  the  conclusion  of  the 
whole  dispute  between  the  parties. 

309.— Richard  v.  G.W.R.,  1900,  Times,  Nov.  24th. 

Application,  under  section  76  of  the  Railways'  Clauses  Act, 

for    a   junction    to    be    made    between    the    applicant's   works 

and  the  lines  of  the  G.W.K.  near  the  Cockett  station  in  South 

Wales.     At   the  date  of  the  request  to  the  railway  company, 
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Mr.  Richard  was  the  lessee  of  a  colliery  adjoining  the  railway, 
and  the  traffic  from  the  colliery,  as  also  from  some  adjoining 
brickworks,  came  on  to  the  railway  by  means  of  a  siding  con- 
structed under  a  terminable  agreement.  The  coal  being  worked 
out,  it  became  necessary  to  remove  the  junction  to  a  distance  of 
some  thirty  yards,  but  upon  the  request  so  to  do  the  defts.  replied 
that  the  whole  site  of  the  former  siding  was  "set  apart  for  a 
specific  purpose,  with  which  such  communication  would  inter- 
fere." At  the  hearing  of  the  case,  Mr.  Allen,  the  traffic  super- 
ndent  of  the  G.W.R.,  and  other  officials  explained  that  the 
alteration  in  the  contemplated  use  of  the  siding  was  due  to 
an  alteration  recently  made  in  the  Cockett  tunnel.  This  had 
fallen  in,  and  in  the  course  of  repairing  and  strengthening  it  it 
had  been  found  necessary  to  have  but  a  single  line  of  railway  for 
a  portion  of  its  length.  The  consequent  alteration  in  the  mode 
of  working  traffic  through  the  tunnel  necessitated  the  exclusive 
appropriation  of  the  sidings  over  which  the  brick  and  coal  traffic 
had  formerly  been  worked  to  the  purpose  of  refuging  trains 
which  met  at  the  tunnel.  In  reply  to  the  evidence  adduced  by 
Mr.  Richard  that  the  siding  was  occupied  on  the  average  for  less 
than  two  hours  per  day,  it  was  stated  that  the  traffic  was  rapidly 
increasing,  and  that  there  would  be  a  tendency  to  increase  already 
existing  delays  if  those  in  charge  of  the  movement  of  trains  could 
not  rely  upon  finding  the  siding  free  at  any  moment. 

The  Court  held  that  in  such  a  case  as  the  present  they  were 
bound  to  attach  great  weight  to  the  opinions  of  the  superior 
officials  who  were  responsible  for  the  safe  and  efficient  working  of 
the  traffic  of  the  line.  The  Court  were  satisfied  that  the  altered 
traffic  arrangements  had  been  made  in  good  faith,  and  that  the 
managers  were  expressing  their  bond  fide  belief  that  the  reception 
of  Mr.  Richard's  traffic  in  the  manner  proposed  would  be 
prejudicial  to  the  use  of  the  sidings  for  the  purpose  of  refuge. 
The  decision  of  the  Court  was  confined  to  the  particular  method 
of  communication  proposed,  and  would  not  prevent  their  enter- 
taining an  application  under  another  scheme  if  any  such  should 
be  found  to  be  practicable 
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EQUAL    TREATMENT  (SECTION  90). 

310.— Pickford  v.  Grand  Junction  R.,  1844,  3  Ky.  Gas.  538. 

An  interim  injunction  refused  on  the  ground  of  delay,  with 
expression  of  opinion  that  the  complaint  was  not  a  subject  for 
injunction  at  all.  The  application,  in  a  manner  which  makes  all 
these  cases  so  extremely  voluminous  and  complicated,  deals  with 
many  grounds  of  complaint,  and  the  report  sets  them  out  in  full 
detail.  The  principal  complaint  had  reference  to  "  packed  parcels." 
The  company  in  this  case  proposed  to  charge  4s.  per  cwt.  between 
Birmingham  and  London,  with  the  option  of  paying  separately 
for  each  package  should  this  mode  of  computation  come  to  any- 
thing less. 

Counsel  for  pltffs. :  "  With  respect  to  small  parcels,  the  evidence 
shows  that,  after  the  decision  in  the  Court  of  Exchequer,  repeated 
instances  occurred  of  the  defts.  making  the  same  charges  as  by 
that  Court  were  declared  illegal."  "  Are  parties  to  have  no  redress, 
except  by  bringing  action  upon  action,  for  each  violation  of  their 
rights  ?  No  number  of  actions  at  law  can  possibly  secure  to  the 
pltffs.  their  rights."  Under  such  circumstances  the  proper  remedy 
is  an  injunction  by  the  Court  of  Chancery. 

Counsel  for  defts. :  Facts  alleged  are  insufficient  to  transfer  a 
question  of  legal  right  into  the  Court  of  Chancery.  The  complaint 
in  the  Court  of  Exchequer  was  of  a  charge  of  9s.  per  cwt. ;  this  has 
been  reduced  to  4s.,  which  that  Court  would  probably  find  to  be 
"  moderate"  and  "  reasonable." 

Lyndhurst,  L.C. :  The  legal  right  must  be  determined  before 
an  injunction  can  issue. 

From  the  expressions  of  the  Court  they  would  probably  have 
found  4s.  to  be  unreasonable,  but  the  point  was  not  deter oiined. 

311.— Parker  v.  G.W.R.,  1844,  7  M.&  G.  253. 

In  this  case  the  pltff.  obtained  a  verdict  for  £823,  subject  to 
the  opinion  of  the  Court  of  Exchequer  upon  the  question  whether 
"  packed  parcels  "  might  be  charged  at  a  higher  rate  to  carriers 
than  to  the  general  public,  and  whether  an  allowance  of  10  per 
cent,  when  made  in  respect  of  certain  services  to  their  own  agents 
might  be  claimed  by  all  other  carriers. 

The  Court  decided  both  points  in  the  pltff.'s  favour. 
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In  the  course  of  the  judgment  the  following  remarks  upon 
the  equality  clause  were  made  by  Jervis,  C.J. :  "From  these 
ral  enactments  it  appears  clearly  to  have  been  the  intention 
•  >f  the  Legislature  that  the  parties  incorporated  should  be 
empowered  to  construct  the  railway,  and  hold  it  as  their 
property,  and  derive  certain  profits  from  it,  but  that  every  member 
of  the  community  should  have  an  equal  right  to  use  it  on  the 
terms  prescribed  by  the  Act ;  and  that  the  payment  to  be  made 
for  such  user,  whether  under  the  denomination  of  rates  or  tolls,  or 
charges  fixed  by  the  company,  should  be  reasonable  and  equal  to 
all  persons,  without  reference  to  the  particular  advantage  to  be 
derived  by  any  individual,  or  class  of  individuals,  from  such  user. 
And  it  is  to  be  observed  that  the  language  of  these  Acts  of  Parlia- 
ment is  to  be  treated  as  the  language  of  the  promoters  of  them. 
They  ask  the  Legislature  to  confer  great  privileges  upon  them, 
and  profess  to  give  the  public  certain  advantages  in  return.  Acts 
passed  under  such  circumstances  should  be  construed  strictly 
against  the  parties  obtaining  them,  but  liberally  in  favour  of  the 
public/' 

312.— Edwards  v.  G.W.R.,  1851,  11  C.B.  588. 

This  was  a  claim  by  the  assignee  in  the  bankruptcy  of  Parker, 
a  carrier,  to  recover  overcharges  made  by  the  defts.,  and  damages. 

The  demand  for  overcharges  amounted  to  £0320,  and  at  the 
trial  before  Wilde,  C.J.,  a  verdict  was  entered  for  debt,  £10,000, 
damages  £2000,  subject  to  a  special  case  to  be  settled  by  an 
arbitrator. 

The  statement  of  the  case  and  the  arguments  upon  it  occupy 
sixty-three  pages  of  report,  but  the  various  questions  raised 
resolve  themselves  into  the  single  point  whether,  under  the 
equality  clauses  of  the  company's  Special  Act,  similar  in  wording 
to  section  90,  the  company  might  make  charges  upon  a  carrier 
different  to  those  levi<  <l  upon  the  general  public. 

Jervis,  C.J.,  delivered  the  judgment  of  the  Court,  finding  that 
they  could  not,  and  the  account  was  referred  to  the  arbitrator  to 
ascertain  the  precise  amount  due.  A  special  head  of  claim  arose 
from  the  fact  that  an  allowance  of  10  per  cent,  had  been  made  to 

val  carrier  acting  as  agent  for  the  company.    Upon  the  decision 

the  Court  upon  the  same  subject  matt. -r  (Parker,  311),  tin- 
Company  had  paid  the  carrier  £.~>00  as  damages  for  bread* 
contract.     The  Court  held  that  such  payment  in  itself  did  not 
VOL.  III.  P 
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amount  to  an  infringement  of  the  equality  clause,  but  apparently 
left  it  to  the  arbitrator  to  make  a  similar  allowance  to  Parker  if 
he  thought  fit  so  to  do. 

313.— Crouch  v.  G.N.R.,  1854,  9  Ex.  557. 

Case  of  "  packed  parcels."  The  defts.  claimed  the  right  to 
charge  what  sum  they  pleased  for  the  carriage  of  "small  parcels," 
and  also  to  distinguish  between  the  charges  made  to  a  carrier 
and  to  the  general  public.  In  the  case  before  the  Court  the 
advertised  charge  for  the  carriage  of  the  "small"  was  Is.  lid. ; 
the  amount  claimed  from  the  carrier  was  11s.  3d. 

The  jury  were  directed  by  Erie,  C.J.,  to  find  for  the  defts.  on 
the  point  that  carriers'  was  not  "  like  traffic "  with  that  of  the 
general  public,  and  that  the  charge  of  11s.  3d.  came  within  the 
meaning  of  such  reasonable  charge  as  the  company  may  think  fit. 

The  Court  of  Exchequer  (Parker,  Martin,  Platt,  BB.)  held 
that  the  fact  that  the  consignor  was  a  carrier  was  not  such  a 
difference  in  circumstances  as  would  justify  a  difference  in  charge 
under  section  90  of  the  Railways  Clauses  Act,  1845. 

311— Baxendale  v.  G.W.R.  (Reading  Case),  1858,  1  Ey.  &  Ca. 
Tr.  Cas.  202 ;  28  L. J.C.P.  81. 

Traffic,  Reading  to  London,  charged  8s.  4d.  per  ton,  made  up 
of  3s.  Qd.  rail-charge,  and  4s.  IQd.  cartage. 

The  company,  claiming  the  right  to  make  what  charges  they 
pleased  upon  "  smalls  "  under  500  pounds,  fixed  the  station  to 
station  rate  at  8s.  4cZ.,  but  announced  that  for  that  sum  they 
would  perform  cartage  services  both  in  London  and  Reading. 

Counsel  for  defts. :  The  rate  impugned  is  charged  to  all  alike. 
The  company's  conduct  may  result  in  driving  Pickford  and  Co. 
off  the  G.  W.  line.  A  reasonable  rate  does  not  become  unreason- 
able because  such  a  result  may  follow.  The  defts.  do  not  desire 
to  interfere  with  Pickford  &  Co. ;  their  sole  object  is  to  compete 
with  L.  &  S.W.R.  A  preference  to  the  company  themselves  is 
not  within  the  Act. 

Cockburn,  C.  J. :  "  The  real  question  here  is  whether  the 
company  are  not,  under  colour  of  a  charge  for  carriage  upon  the 
railway,  making  the  complainants  pay  for  a  service  which  they 
do  not  require  at  their  hands.  What  right  have  the  company 
to  compel  all  the  world  to  employ  them  to  collect  and  deliver  ?  " 

The    judgment    of    the    Court   (Cockburn,    C.J.,   Williams, 
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Crowder,  and  Byles,  JJ.)  was  delivered  by  Cockburn,  C.J. :  It 
is  an  exposition  in  clear  and  lucid  language,  and  occupying 
some  six  pages  of  report,  of  the  views  held  by  the  Court  as  to  th«- 

•  in ties  of  railway  companies  in  respect  of  preference  or  prejudice. 
As  regards  cartage,  or  any  matters  other  than  actual  conveyance 
on  the  line  of  railway,  the  companies  themselves  are  in  the 
position  of  third  parties.     As  regards  the  company's  own  interest 
in  the  effort  to  increase  traffic,  it  must  be  exercised  in  a  legitimate 
manner,  and  one  that  would  not  operate  unfairly  and  injuriously 
upon  particular  individuals.     It  is  a  palpable  abuse  of  power, 
if,  under  the  name  of  railway  charges,  the  companies  impose  a 

•  •hurge  for  cartage  which  the  trader  does  not  require  or  assent 

The  Court  is  bound  to  look  at  the  transaction  in  its  true 
IL'ht,  and  not  suffer  itself  to  be  diverted  from  its  duty  because 
the  transaction  is  attempted  to  be  covered  over  by  a  transparent 
disguise. 

315.— Garton  v.  G.W.R.,  1859, 1  Ry.  &  Ca.  Tr.  Cas.  214; 
28  L.J.C.P.  158. 

The  facts  are  precisely  similar  to  those  stilted  in  No.  314. 

additional  affidavit  is  put  in  to  the  effect  that  no  profit  was 
made  upon  the  cartage  portion  of  the  charge. 

Cockburn,   C.J. :   "  It  is  clearly  a  case  of  undue  prejudice 

inst  the  persons  not  wanting  the  accommodation.  If  the 
company  feel  aggrieved,  they  must  go  to  the  Legislature.  1 
must  confess  that  I  always  felt  that  the  packed  parcel  system 
operates  hardly  upon  the  railway.  If  it  were  a  mere  question 
between  the  company  and  the  carrier,  I  should  have  thought  the 
case  required  great  consideration.  But  still  the  other  question 
remains;  there  is  a  large  class  of  the  public  who  are  as  much 
prejudiced  as  the  carrier."  The  method  adopted  by  the  company 
is  not  a  legitimate  mode  of  getting  rid  of  the  contest  with  the 
carriers. 

316.— Crouch  v.  G.N.R.,  1856,  11  Ex.  7  U. 

Under  circumstances  similar  to  those  of  Button,  318,  the  jury 
had  awarded  pltff.  £200  for  special  damages. 

<  Mint  reversed  this  part  of  the  decision  on  the  ground 
that  the  plea1  ><5  the  claim. 

Mint  in,  B.,  concludes   his  judgment   by   saying   that    i 
declaration  wore  properly  framed,  alleging  that  the  defts.  wilfully 
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transgressed  the  law  with  the  view  of  injuring  a  carrier  and 
obtaining  a  monopoly  of  his  business  themselves,  it  was  a  question 
whether  a  jury  might  not  give  vindictive  damages.  The  mode 
of  pleading  had  not  brought  the  question  before  the  Court. 

317.— Finnie  v.  G.S.  &  W.R.,  1855,  2  Macqueen,  177. 

Inequality  in  rates  for  coal  from  different  collieries  to  Ayr. 

In  the  case  of  all  the  collieries  a  portion  of  the  line  was 
common  to  all,  but  the  portion  leading  to  the  different  collieries 
was  different. 

Cranworth,  L.C. :  In  the  companies'  different  Acts  the  ex- 
pressions "  passing  over  the  same  portion  of,  and  over  the  same 
distance  along,  the  railway,"  and  "  over  the  same  portion  only," 
mean  exactly  the  same  thing.  The  traffic  here  does  not  pass 
over  the  same  portion  only,  and  does  not  come  within  the 
section. 

Lord  St.  Leonards:  If  the  circumstances  are  precisely  the 
same,  the  same  rates  must  be  charged.  But  supposing  that 
one  case  is  not  quite  equal  to  the  other,  and  that  it  does  not 
fall  within  the  description,  what  then  ?  "  The  section  provides 
that  in  whatever  way  you  make  the  charges  against  one  person, 
or  against  one  company,  you  must  not  directly  or  indirectly 
advance  or  lower  those  charges  to  the  damage  or  prejudice  of 
any  person."  It  is  impossible  to  sit  down  and  foresee  every  case 
in  practice,  and  the  Act  having  specifically  forbidden  one  form 
of  inequality,  generally  forbids  "  a  charge  which  is  an  advance 
or  a  lowering  to  the  benefit  of  one  at  the  expense  of  the  other." 
It  does  not  matter  how  the  companies  make  their  charge,  what- 
ever shape  their  charges  may  assume,  however  they  may  attempt 
to  disguise  what  they  are  doing ;  if  it  is  an  infringement  of  the 
rights  of  one  to  the  benefit  of  others,  the  Act  strikes  at  the 
very  root  of  that,  and  prevents  the  inequality  of  the  toll. 

The  decision  of  the  Court  of  Session  being  against  the  pltff, 
and  the  House  of  Lords  being  divided,  the  decision  against  the 
pltff.  stood. 

Lord  St.  Leonards,  at  the  conclusion  of  his  address,  suggested 
that,  if  the  railway  company  persisted  in  refusing  to  redress  the 
inequality,  that  probably  if  the  case  of  the  railway  ever  came 
before  Parliament,  their  Lordships  "  would  do  that  justice  which 
it  appears  to  me  is  not  now  done." 

The  Solicitor-General  asked  that  the  precedent  of  rehearing 
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a  case  when  the  noble  and  learned  lords  were  divided  in  opinion 
should  be  followed. 

Lord  St.  Leonards :  There  can  be  no  doubt  about  it.  It  is 
impossible  to  do  that. 

Sir  R.  Bethell :  My  Lords,  this  amounts  to  a  complete  denial 
of  justice. 

318.— Sutton  r.  G.W.R.,  1869,  L.R.  4  H.L.  226. 

Packed  parcels.  Defts.  claimed  the  right  to  charge  fifth- 
class  rate,  plus  50  per  cent.  They  charged  it  on  the  parcels  of 
pltff.  and  other  "  intercepting  carriers,"  but  not  on  similar 
parcels  sent  from  wholesale  firms  direct  to  the  railway  company. 

Kvidence  to  this  effect  having  been  given,  held,  by  Martin, 
B.,  and  affirmed  by  the  Exchequer  Chamber  (Erie,  C.J.,  diss.), 
to  be  a  contravention  of  section  90. 

Judgment  for  £961  13s.  Id.  overcharges. 

In  the  House  of  Lords:  Counsel  for  defts. :  No  evidence  that 
defts.  knew  traders'  parcels  to  be  packed.  Company  entitled  to 
make  the  best  profit  possible.  "  They  find  one  who,  for  his  own 
profit,  does  all  he  can  to  prevent  this.  Surely  they  have  a  right 
to  favour  another  man  who  does  not  so  interfere  with  their  means 
of  prosperity."  "Money  had  and  received"  will  not  lie  where 
the  complaint  is  that  some  one  else  has  had  a  remission  in  his 
favour. 

The  opinion  of  the  judges  having  been  asked,  Blackburn,  J. 

itini:.  I'igott,  Lush,  concurring):  The  obligations  imposed  on 
carriers  by  the  common  law  were  :  to  carry  according  to  their  pro- 
fession, and  to  make  reasonable  charges;  but  there  was  nothing 
to  prevent  their  favouring  individuals,  or  even  to  carry  gratis. 

it  when  railways  came  into  operation,  and  it  was  found  that 

v  practically  superseded  all  other  modes  of  transit,  it  became 
a  question  for  the  Legislature  how  far  they  would,  when  granting 
numerous  persons  power  to  make  a  railway  and  act  as  carriers 
on  that  line,  impose  on  them  restrictions  beyond  what  the 
common  law  imposed  on  ordinary  carriers."  Under  this  view 
the  provisions  of  section  90  become  clear.  It  has  been  shown  that 
the  defts.,  not  as  a  single  act,  but  as  a  continued  practice,  charge 
more  to  the  pltfis.  than  to  others,  and  this  is  not  justified  by  the 

viso  as  to  "like  circumstances."     "Tin-  expression  refers  to 

the  goods  and  the  circumstances  of  the  carriayet  not  to  the  trade 

ne  consignor.     The  consignor  in  ili<»  present  case  has  been 
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called  an  "  intercepting  carrier,"  "  competing  with  the  defts.  in 
the  most  lucrative  branch  of  their  traffic.  They  would  have  an 
intelligible  motive  for  wishing  to  clog  his  trade,  and  I  do  not 
see  that  there  would  be  anything  immoral  or  improper  in  their 
doing  so  by  any  legal  means.  But  I  think  that  the  preamble 
to  the  90th  section  shows  that  the  Legislature  thought  it  in- 
expedient that  railway  companies  should  use  their  powers  for 
such  a  purpose,  and  that  the  intention  in  passing  the  equality 
proviso  was  to  prevent  their  treating  such  a  person  worse  than 
others."  Upon  the  question  of  packed  parcels,  the  opinions  of 
all  the  numerous  judges  who  considered  the  questions  of  this 
sort  agreed  until  the  case  of  G-arton,  315,  in  1861;  but  I  think 
this  was  a  mistake,  and  it  was  overruled  by  Baxendale,  16  C.B. 
(N.S.)  137,  and  14  C.B.  (N.S.)  1. 

Erie,  C.J.,  speaking  for  himself  alone,  thought  all  previous 
decisions  wrong,  and  in  the  Court  below  he  was  the  sole  dis- 
sentient. 

Willes,  J.,  to  same  effect. 

Bramwell,  J. :  The  traffic  of  wholesale  houses  and  of  pltff.  is 
not  the  same.  Circumstances  are  different.  Pltff.  does  it  for 
profit ;  wholesale  houses  for  mutual  accommodation. 

Chelmsford,  L.,  gave  judgment,  concurred  in  by  Colonsay  and 
Cairns,  LL.,  to  the  same  effect  as  that  of  Blackburn,  J. 

319.— Evershed  v.  L.  &  N.W.R.,  1878,  3  App.  Cas.  1029. 

Truman,  Ind  and  Coope,  and  other  Burton  brewers,  had 
sidings  in  connection  with  the  M.R.,  whereby  they  were  saved 
the  cost  of  carting  to  the  station,  and  were  allowed  a  rebate 
of  9d.  to  cover  station  and  service  terminals. 

Defts.  thereupon,  in  order  to  compete  with  the  Midland  Co., 
carted  traffic  for  these  brewers  to  their  station,  and  allowed  the 
same  rebate  of  Is.  9d.  per  ton;  but  to  pltff.  and  such  other 
brewers  who  had  no  railway  sidings  they  charged  full  rates. 

To  a  claim,  under  section  90,  the  defts.  alleged  that  the  same 
conveyance  charges  were  made  to  all  alike,  but  that,  under  the 
special  circumstances  of  the  case,  they  provided  station  accom- 
modation, and  performed  the  services  of  loading  and  carting 
"  gratuitously." 

Pltffs.  had  obtained  judgment  for  £1356,  confirmed,  on  appeal 
by  the  Court  of  Appeal. 

In  the  House  of  Lords,  Cairns,  L.C. :  "  As  a  matter  of  policy 
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and  expediency,  it  may  well  be  that  the  appellants  have  good 
reason  for  treating  those  other  firms  in  the  way  they  do ;  ... 
but  with  those  considerations  the  pltff.  in  the  action  has  nothing 
whatever  to  do.  That  is  exactly  one  of  those  things  which 
Parliament  has  not  left  open  to  railway  companies  to  judge  of — 
whether  in  that  way  they  will  equalize  their  capacity  for  com- 
peting with  other  lines  or  not.  The  one  right — to  my  mind, 
the  clear  and  undoubted  right — of  a  public  trader  is  to  see  that 
ne  is  receiving  from  a  railway  company  equal  treatment  with 
other  traders  of  the  same  kind,  doing  the  same  business,  and 
supplying  the  same  traffic. 

Hatherley,  Blackburn,  Gordon,  LL.,  to  the  same  effect. 

320.— Murray  r.  G.S.  &  W.R.,  1883,  4  Ry.  &  Ca.  Tr.  Gas.  456. 

Limestone  from  Troon  conveyed  for  applicant  to  Third  part ; 
and  for  the  Eglinton  Co.,  via  Thirdpart,  to  Kilmarnock,  four  miles 
further  on,  the  distances  being  eight  miles  and  twelve  miles  re- 
spective^y.  The  rates  charged  were  Is.  4J.  to  the  applicant  for  the 
eight  miles,  and  to  the  Eglinton  Co.  1*.  3d.  for  the  same  eight 
miles,  with  four  more  added. 

In  the  Court  of  Session,  Scotland,  the  Lord  President : 
tion  90  does  not  apply  when  the  termini  are  different.  "I 
come  to  this  conclusion  from  a  consideration  of  the  meaning  of 
the  word  '  only '  in  the  section,  for  the  traffic  must  be  conveyed 
*  only  '  over  the  same  portion  of  the  line,  over,  indeed,  precisely 
the  same  distance.  I  cannot  give  the  language  of  the  section 
any  other  meaning  than  that  given  to  it,  obiter,  by  Lord 
Cranworth,  in  the  case  of  Finnic,  137.  His  Lordship  stated 
that  the  section  only  applied  where  the  goods  are  conveyed 
1  over  the  same  portion  of,  and  over  the  same  distance  along, 
the  railway/  Now,  no  doubt,  the  fact  of  such  a  construction 
is  to  narrow  the  scope  of  the  Statute,  and,  perhaps,  in  some 
degree,  even  to  destroy  its  usefulness.  It  was  in  these  circum- 
stances that  the  Railway  and  Canal  Act  of  1854  was  passed.  It 
was  fun M.  1  that  there  was  a  difficulty  in  establishing  a  case  under 
tli'-  Act  of  1845,  because  there  were  so  many  varying  conditions 
to  be  fulfillc'l,  trilling  enough  in  themselves,  before  the  section 
could  be  enforced,  and  it  was  thought  proper  to  impose  a  further 
restraint  upon  such  iir« -jularitics  as  arose  from  the  giving  of 
mi'lue  preference  and  a  variation  in  the  rates  charged  to  different 
rs." 
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321. — Hull,  Barnsley,  etc.,  K.  v.  Yorkshire,  etc.,  Coal  Co.,  1887, 
18  Q.B.D.  761. 

The  coal  company  complained  that  the  pltffs.  charged  different 
rates  over  the  portion  of  their  railway  from  the  junction  with 
the  M.K.  at  Cud  worth  to  Hull,  to  them,  and  to  collieries  situated 
on  the  M.B. 

The  local  charge  was  2s.  10^.  per  ton ;  the  H.B.  Co.'s  pro- 
portion of  a  through  rate  was  2s.  l%d. 

Esher,  M.R.  (Bowen  and  Fry,  L. J J.,  concurring)  :  The  previous 
sections  of  the  Acts  authorize  through  rates ;  the  existence  of  them 
takes  the  case  out  of  the  operation  of  section  90.  The  meaning 
of  section  88  seems  to  be  that  the  reduction  in  the  case  of  a 
through  rate  is  not  to  be  taken  to  involve  a  similar  reduction  of 
the  local  rate. 

322.— Beeston  Brewery  Co.  v.  Mid.  R.,  1885,  5  Ey.  &  Ca.  Tr.  Gas.  53. 

Siding  at  station  put  down  under  agreement.  Removed  on 
determination  of  agreement. 

Application  to  restore :  (1)  under  agreement ;  (2)  under 
section  76 ;  (3)  as  reasonable  facility ;  (4)  as  undue  preference. 

Preliminary  objection  to  jurisdiction  on  all  grounds. 

(1)  and  (2).  By  the  Court :  Neither  the  rights  under  the 
agreement  nor  under  section  76  are  within  our  jurisdiction. 

(3)  and  (4).  Sir  F.  Peel :  The  matter  would  be  within  our 
jurisdiction  under  both  heads.  The  fact  that  the  siding  is  at  a 
station,  and  that  the  preferred  sidings  are  elsewhere,  places  con- 
siderable initial  difficulty  in  the  applicants'  way. 

Mr.  Price :  The  siding  is  constructed  under  an  agreement,  and 
we  have  nothing  to  do  with  it  at  all. 

Mr.  Miller:  The  continuance  would  be  a  facility,  but  the 
original  construction  might  come  within  the  prohibition  of  the 
Hastings  case.  It  would  be  within  the  jurisdiction  if  it  were 
made  out  that  the  applicants'  competitors  were  treated  differently. 
"  It  was  suggested  at  the  argument  that,  under  any  circumstances, 
the  only  thing  we  could  do  on  this  branch  of  the  case  would  be 
to  make  a  general  order  directing  the  company  to  desist  from 
inflicting  an  undue  prejudice  on  the  applicants,  and  that  such  a 
general  order,  as  it  could  not  extend  to  making  this  particular 
structural  alteration  in  the  station,  would  practically  be  useless 
to  the  applicant*.  But,  although  it  is  perfectly  accurate  to  say 
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ibat,  in  the  result  of  the  judgment  in  the  Hastings  case  it  would 
not  be  right  for  us  specifically  to  dictate  in  our  order  in  what  way 
tin1  prejudice  was  to  be  abated,  if  in  our  order  we  point  out  a  way 
wlii(;h  certainly  would  abate  it,  and  the  company  do  not  choose  to 
accept  that  way,  but  try  to  abate  it  in  some  other  way,  they 
would  do  so  at  their  own  peril;  and  if,  on  an  application  to  us 
alleging  that  the  order  had  not  been  compliei  with,  we  thought 
that  the  course  the  company  had  taken  did  not  amount  to  a 
compliance  with  the  order,  we  should  not  hesitate  to  put  in  force 
the  power  of  the  third  section  of  the  Act  of  185-i.  If,  on  the  other 
hand,  the  company,  not  accepting  the  course  we  suggested,  did 
something  else  which  we  did  think  was  a  sufficient  compliance 
with  the  order,  of  course  there  the  matter  would  end.  They  are 
not  in  any  way  bound  to  accept  our  suggestion,  but  if  they  adopt 
any  other  course  they  must  take  the  risk  of  its  being  held 
•  •virtually  not  to  be  a  sufficient  compliance  with  the  order." 
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323.— Hozier  v,  Cal.  R.,  1855,  1  Ky.  &  Ca.  Tr.  Cas.  27. 
Complaint  of  unduly  preferring  the  passenger  traffic  between 
IMiiilmrgh  and  Glasgow  to  that  between  Motherwell  and  those 
towns,  e.g. : — 

Fare,  first-class,  Motherwell  to  Edinburgh,  43  miles  ...     9s.  Qd. 
„          „  „  to  Glasgow,     16     „      ...     2s.  Qd. 

Edinburgh  to        „  59     „      ...     2s. 

Answer :  No  interest  to  petitioner.  Object  of  application  to 
stop  competition  between  the  railways  competing  for  the  Edin- 
-•%h  and  Glasgow  traffic. 

M'Xeill,  Ivory,  Curriehill,  LI..  Applicant  has  no  interest 
in  the  subject-matter  of  complaint  No  disadvantage  to  him  that 
a  passenger  can  travel  at  low  rates  between  other  stations;  no 
disadvantage  to  Mother  well. 

324.— Caterham  R.  v.  L.B.  &  8.C.R.,  1856,  1  Ry.  <fc  Ca.Tr.Cas.  32; 

I    i.C.P.  16. 

Complaint  under  four  heads:  (1)  Higher  rates  to  Caterham 
ii  to  Epsom  and  elsewlt  i  Insufficient  number  of  trains 
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to  Caterham  Junction.     (3)  Keturn  ticket  system  not  extended 
beyond  Croydon.     (4)  Station  at  Caterham  Junction  exposed. 

Cresswell,  Crowder,  Willes,  JJ. :  As  to  (1),  no  prejudice  or 
disadvantage  shown  to  Caterham ;  (2),  not  founded  on  fact ;  (3), 
not  to  prejudice  of  Caterham;  (4),  "the  absence  of  a  convenient 
covered  station  subjects  passengers  on  the  Caterham  line  to  undue 
prejudice  and  inconvenience;  and  it  appears  that  there  are 
covered  stations  at  all  other  places  on  the  line."  Similar  accom- 
modation was  ordered  to  be  provided  at  Caterham. 

325.— Jones  v.  Eastern  Counties  R.,  1858,  1  Ky.  &  Ca.  Tr.  Cas.  45. 

Season  ticket  Colchester  to  London,  £45.  The  charge  via 
Colchester  to  Harwich,  twenty  miles  further,  was  £20.  No 
competing  route. 

Williams,  Willes,  JJ. :  No  ground  for  the  application  ;  clearly 
no  case  of  undue  preference  within  the  Act. 

326.— Marriott  v.  L.  &  S.W.R.,  1857,  1  Ky.  &  Ca.  Tr.  Cas.  47. 

Omnibus  plying  between  Twickenham  and  Kingston  station 
refused  admittance  to  station  yard ;  omnibus  of  Williams,  from 
Norbiton,  admitted,  and  one  from  Horsley. 

Answer:  Applicant  formerly  competed  with  Williams  for 
Norbiton  traffic.  Present  omnibus  competes  with  traffic  by 
railway  of  L.  &  S.W.E.  Not  run  for  the  bond  fide  purpose  of 
providing  better  accommodation  for  the  public,  but  for  the 
purpose  of  annoying  the  company  and  Williams,  and  interfering 
with  the  traffic  upon  the  said  railway,  and  of  the  said  omnibus 
of  Williams.  It  is  of  serious  importance  to  railway  companies  to 
make  regulations  in  order  to  prevent  confusion  and  risk  at  their 
stations. 

Cockburn,  C.J.,  Cresswell,  Williams,  Crowder,  JJ. :  An  un- 
reasonable preference  to  Williams.  Where  space  is  limited, 
regulation  may  be  necessary.  The  balance  of  convenience,  so 
far  as  the  general  public  is  concerned,  is  opposed  to  the  arrange- 
ment, and  there  is  no  corresponding  benefit  shown  to  justify  the 
preference. 

327.— Beadell  v.  Eastern  Counties  R.,  1857, 1  Ey.  &  Ca.  Tr.  Cas.  56. 

Complaint  by  owner  of  two  cabs  that  he  was  not  allowed  to 
ply  for  hire  at  Shoreditch  station,  the  sole  right  so  to  do  having 
been  granted  to  one  Clark,  upon  payment  of  £600  per  annum. 
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Other  cabs,  after  setting  down  passengers  at  the  booking-office, 
were  compelled  to  leave. 

Cresswell,  Williams,  Willes,  JJ. :  Marriott's  (326)  case  rests 
upon  the  inconvenience  inflicted  on  the  public,  not  upon  the 
grievance  to  the  particular  applicant.  Not  unreasonable,  but  to 
the  interests  of  the  public,  that  the  company  should  control  this 
class  of  vehicle.  The  Statute  was  passed  for  the  benefit  of  the 
public,  not  for  that  of  individuals. 

328.— Painter  v.  L.B.  &  S.C.R.,  1857, 1  Ry.  &  Ca.  Tr.  Gas.  58. 

A  case  similar  to  the  preceding,  except  that  it  went  on  to 
allege  inconvenience  to  the  public  at  times  of  heavy  traffic. 

Cresswell,  Williams,  JJ. :  Before  we  set  this  Act  in  motion 
we  must  be  satisfied  that  there  is  some  substantial  injury  or 
inconvenience  to  the  public.  The  complaint  should  come  from 
those  who  use  the  railway. 

329.— Harris  v.  Cockermouth,  etc.,  B,,  1858, 1  By.  &  Ca.  Tr.  Cas.  97. 

Lord  Lonsdale  having  threatened  that  if  preferential  rates 
were  not  given  to  the  traffic  from  his  collieries  he  would  construct 
a  tram  line  to  convey  his  coals  to  their  destination  at  Workinir- 
ton,  the  defts.  put  the  required  preferential  rates  into  operation. 
In  answer  to  the  applicant's  complaint,  they  pleaded  the  "  fair 
interests  of  the  company."  Lord  Lonsdale's  traffic  provided 
one-third  of  the  entire  revenue  of  the  company.  The  preferential 
rates  merely  placed  the  applicant  in  the  same  position,  or  better, 
as  if  the  tram  lines  were  actually  constructed. 

Cockburn,  C.J. :  This  Court  has  decided  that  equality  of  treat- 
ment does  not  involve  the  granting  of  equal  mileage  rates  under 
all  circumstances.  Cost  of  conveyance  and  quantities  of  traffic 
may  be  also  elements  of  consideration.  So  also  competition  with 
another  railway  might  bring  down  the  rates  on  terminal  as  com- 
pared with  intermediate  traffic.  But  whatever  rule  the  company 
adopts,  it  ought  to  be  applicable  to  all  persons  similarly  cin-u in- 
stanced. The  Court  cannot  enter  into  the  merits  of  particular 
bargains  with  individuals.  "  1  do  not  think  it  was  the  intention 
of  the  Legislature,  or  its  policy,  when  railways  were  constituted, 
that  they  should  have  the  power  of  making  bargains  with  par- 
Lai  individuals  so  as  to  give  them  advantages,  and  subject 
re  to  corresponding  disadvantages.  The  intention  of  the 
Legislature  was,  I  think,  to  give  equal  advantages,  so  far  as  the 
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rate  of  charge  is  concerned,  to  all  individuals  similarly  circum- 
stanced ;  and  that  a  railway  company,  although  they  should  have 
a  right  to  lay  down  certain  rules  in  reference  to  particular  cir- 
cumstances, provided  they  act  bond  fide  with  regard  to  their  own 
interests  and  the  interests  of  the  public,  should  not  be  at  liberty 
to  make  particular  bargains  with  particular  individuals  whereby 
one  person  is  benefited  and  another  injured." 

Williams,  J. :  If  we  were  to  hold  that  this  preference  is  not 
undue,  then  railway  companies  in  every  case  may  grant  preferences 
to  some  persons  over  others,  provided  they  bond  fide  think  that 
the  course  is  to  their  own  advantage.  "  I  may  remark  that 
railways,  though  they  are  executed  directly  to  benefit  individuals, 
are  yet  in  violation  of  the  common  law  of  the  land,  and  one  con- 
dition on  which  such  violation  is  sanctioned  is  that  the  railway 
shall  not  only  contribute  to  the  advantage  of  the  adventurers, 
but  also  to  the  general  benefit  of  the  public.  When  a  public 
railroad  is  made,  any  man  who,  by  the  natural  position  of  his  land, 
has  the  advantage  of  proximity  to  the  railroad,  has  an  advan- 
tage the  right  to  which  nobody  can  legally  disturb  or  diminish. 
It  would  be  very  unjust  if  it  were  not  so,  because  the  proprietor 
of  land  so  situate  may  have  withdrawn  his  opposition  to  the  Bill 
in  Parliament,  or  he  may  have  sold  his  land  without  difficulty 
to  the  company,  in  contemplation  of  having  this  advantage  when 
the  Railway  Bill  had  passed.  Under  such  circumstances,  the 
railway  company  ought  not  to  be  allowed  to  deprive  him  of  that 
advantage,  which  they  would  do  if  they  could  say  that  another 
person  who  is  at  a  greater  distance  than  himself  from  the  rail- 
road, and  over  whom,  for  that  reason,  he  has  an  advantage,  if  such 
person  spends  money  for  the  purpose  of  bringing  himself,  as  it 
were,  to  any  equal  distance,  shall  be  allowed  for  such  expense 
by  having  his  coals  and  other  things  carried  at  a  lower  rate. 
It  is  obvious  that  by  such  an  allowance  the  company  would  be, 
in  fact,  depriving  him  of  his  advantage  to  a  very  considerable 
extent." 

Crowder,  J. :  "  It  is  said  that  whatever  circumstances  make 
the  position  of  one  individual  different  from  another,  the  company 
will  take  these  circumstances  into  consideration,  and  make  a 
difference  in  their  charge.  I  apprehend  that  they  can  do  no 
such  thing." 
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330.— Nicholson  v.  G.W.R.  (No.  1),  1858,  1  Ry.  &  Ca.  Tr.  Gas.  121. 

Complaint  by  Forest  of  Dean  coal-owners  of  undue  preference 
shown  to  the  Ruabon  Coal  Co.,  Ltd.,  in  North  Wales. 

A  contract  was  entered  into  between  the  railway  company 
and  the  Ruabon  Co.,  and  having  reference  mainly  to  London 
traffic.  The  principal  term  of  this  contract  was  a  reduction  of 
one-sixteenth  of  a  penny  per  ton  in  the  mileage  rates  when  traffic 
was  conveyed  for  distances  exceeding  100  miles,  together  with 
a  further  reduction  of  Is.  per  ton  or  thereabouts  in  respect  of 

ninal  and  other  expenses,  in  consideration  of  a  guarantee  of 
freight  amounting  to  £40,000  per  annum.  Upon  the  conclusion 
of  the  contract  the  defts.  announced  their  intention  to  make 
similar  concessions  in  respect  of  all  their  coal  traffic,  graduating 
the  amount  of  reduction  by  the  amount  of  annual  freight 
guaranteed. 

Counsel  for  the  applicants  contended  that  the  offer  of  con- 
cessions to  coal -owners  generally  was  illusory,  and  merely  a 
cloak  to  cover  the  preference  intended  to  be  accorded  to  the 

tbon  Co.,  who  were,  in  fact,  their  own  officials  and  shareholders. 
The  bulk  of  the  South  Wales  traffic  did  not  travel  for  distances 
exceeding  100  miles,  and  the  distributive  character  of  their  traffic 
I  T«  -vented  them  from  guaranteeing  large  annual  freights  to  any 
one  company. 

[N.B. — The  complainants  seem  to  be  convicted  by  their  o\\  n 

uments.  If  they  had  no  large  volume  of  traffic  to  send  to 
London,  their  injury  must  have  been  very  trifling,  while  the  gain 
to  the  company  was  exceedingly  substantial.] 

The  preference  complained  of  would  result  in  the  total  des- 
truction of  the  very  valuable  mining  property  in  the  whole  of 
the  Forest  of  Dean.  "  The  desire  to  introduce  northern  coals 
into  Staffordshire"  has  been  held  by  the  Court  to  afford  no 
justification  for  preferential  charges. 

There  were  a  number  of  minor  points,  apparently  more  or 
less  trivial,  alleged  as  creating  further  matters  of  preference, 
hut  the  Court  held  in  respect  of  most,  or  all,  of  them  that  th<  v 
were  reasonable  in  themselves,  granted  for  due  consideration,  and 
not  of  a  character  to  affect  the  applicants. 

Crowder  and  Willes,  JJ. :  On  a  careful  review  of  the  affidavits, 
we  think  it  <nniciently  appears  that  the  G.W.  Co.,  in   ento: 
int..  tliis  agreement,  had  only  the  interests  of  the  proprietors  in 
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view,  and  the  legitimate  increase  of  the  profits  of  the  railway. 
The  reduction  in  rate  does  not  seem  to  be  greater  than  is  justified 
by  the  increased  economy  induced  by  the  volume,  regularity, 
and  length  of  run  of  the  traffic  contracted  for.  These  circum- 
stances are  dwelt  upon  in  Mr.  Saunders'  affidavits,  but  the  para- 
graphs are  left  entirely  unnoticed  by  the  complainants'  affidavits 
in  reply.  The  matters  of  prejudice  to  the  applicants'  traffic,  which 
were  mostly  dwelt  upon  in  argument,  are  not  raised  in  their  affi- 
davits, so  as  to  enable  the  G.  W.  Co.  to  afford  an  explanation.  "  If 
we  could  see  clearly  that  a  scale  of  rates  with  reference  to  distance 
had  been  framed  with  a  view,  and  having  the  effect,  of  favouring 
the  Kuabon  coal  traffic  and  prejudicing  the  Forest  of  Dean  coal 
traffic,  we  should  hold  it  to  be  an  undue  preference  within  the 
Act  in  accordance  with  the  decision  of  In  re  Kansome.  But  we 
have  no  sufficient  evidence  to  lead  us  to  such  a  conclusion,  and 
although  the  complainants  may  suffer  by  this  scale  of  rates  in 
consequence  of  their  local  position,  that  is  a  matter  which  the 
Court  cannot  interpose  to  remedy."  "  Now,  according  to  the 
construction  we  put  upon  the  Statute  17  &  18  Viet.  c.  31,  it  is 
not  contravened  by  a  railway  company  carrying  at  a  lower  rate 
in  consideration  of  a  guarantee  of  large  quantities  and  full  train- 
loads  at  regular  periods,  provided  the  real  object  of  the  railway 
company  be  to  obtain  thereby  a  greater  remunerative  profit 
by  the  diminished  cost  of  carriage,  although  the  effect  may  be 
to  exclude  from  the  lower  rate  those  persons  who  cannot  give 
such  a  guarantee." 

331.— Nicholson  v.  G.W.R.  (No.  2),  1858,  1  Ky.  £  Ca.  Tr.  Cas.  143. 

In  this  case  the  previous  application  was  renewed,  with 
affidavits  expressing  disbelief  in  the  fact  alleged  that  the 
economy  to  the  company  was  commensurate  with  the  reduction 
in  the  rate.  It  was  pointed  out  that  for  the  traffic  to  London 
the  same  rate  of  8s.  6d.  was  charged,  both  from  South  Wales  and 
North  Wales,  though  the  distances  are  133  miles  and  198  miles 
respectively.  There  was  not  the  continuous  run  from  which  the 
company  claimed  to  derive  benefit,  owing  to  the  break  of  gauge 
at  Wolverhampton.  They  prayed  that  the  question  might  be 
referred  to  the  investigation  and  report  of  an  engineer  under 
section  3. 

Erie,  C.J.,  and  Keating,   J. :    My  reasons  for  refusing  this 
application  are  threefold.     (1)  The  applicants'  case  is  answered, 
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both  in  fact  and  in  law,  unless  the  principal  officers  of  the  det'ts. 
and  the  traffic  managers  of  three  important  railways  have  sworn 
falsely.  I  do  not  doubt  their  veracity,  and  see  no  reason  for 
putting  on  them  the  indignity  of  referring  the  question  whether 
tlu-y  ought  to  be  believed.  (2)  The  defts.  have  offered  analogous 
terms  to  the  public  generally.  The  allegations  of  the  applicants 
as  to  the  incidence  of  the  terms  of  the  contract  appear  to  be 
unreal  If,  as  they  say,  they  cannot  avail  themselves  of  the 
advantage  of  the  offered  contract  because  the  bulk  of  their 
traffic  is  under  100  miles;  then,  they  have  no  London  traffic, 
and  are  not  hurt  by  the  Kuabon  competition.  (3)  Referee  could 
do  no  better  than  we  could. 

Williams,  J. :  "In  the  present  case,  after  considering  the 
affidavits,  I  feel  that  certain  questions  of  fact  require  further 
investigation  in  order  to  decide  justly  on  the  matter  of  the  com- 
plaint, an  1  1  think  those  questions  are  of  such  a  nature  that  no 
one  but  a  practical  man  can  properly  investigate  them.  This 
opinion  is  fortified  by  the  anxiety  of  the  applicants  that  the 
matter  should  be  sent  to  such  an  inquiry,  and  the  strenuous 
resistance  of  the  company,  seeing  that  there  is  no  suggestion  of 
insolvency,  and  that  the  inquiry  must  take  place  at  the  peril  of 
the  applicants  being  made  liable  to  all  the  costs  of  it  if  it  should 
turn  out  that  they  are  in  the  wrong  in  asking  for  it.  I  think  it 
right  to  add,  in  consequence  of  what  has  been  said,  that  it  would, 
in  my  opinion,  go  far  to  frustrate  this  Act  of  Parliament  if  the 
ordinary  rule  that  the  Court  must  dismiss  the  application  if  the 
matters  on  which  it  is  founded  are  met  by  counter  affidavits  in 
denial  were  to  be  enforced."  "  On  the  whole,  therefore,  I  can 
see  no  harm  which  can  arise  from  our  granting  the  inquiry, 
whilst,  by  refusing  it,  my  own  mind,  at  all  events,  is  left  in 
doubt  whether  we  are  doing  justice,  and  we  are,  perhaps,  shutting 

such  knowledge  of  the  truth  as  would  altogether  reverse  our 
view  of  the  merits  of  the  contest  between  these  parties." 

\\  illes,  J. :  "  It  is  true  that  the  statements  in  the  affidavits  of 
the  applicants  are  vehemently  contradicted  by  the  officers  of 
tii"  company  and  the  other  persons  whose  affidavits  they  have 
brought  forward;  but  this,  aft<  r  all,  is  nothing  more  than  taking 
issue  upon  these  statements,  with  circumstances  tin-  truth  of 
\\  iii'-i  i  the  applicants  have  not  had  the  opportunity  of  contoeting." 
••»  difference  of  charge  has  ever  been  held  justified  in  ; 

it  l.y  the  circumstance  of  its  being  part  of  a  transaction  in 
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which  the  company  has  a  commercial  advantage,  if,  as  is  alleged 
here,  they  obtain  it  by  an  undue  preference  of  the  complainants' 
rivals,  or  by  putting  him  to  an  unfair  disadvantage.  Upon  the 
affidavits  now  before  the  Court  an  inquiry  would  unquestionably 
have  been  directed  upon  the  former  hearing,  and  in  deciding 
without  it  I  cannot  but  apprehend  that  the  Court  may  unwit- 
tingly sanction  iniquity." 

332.— Baxendale  v.  North  Devon  R,,  1857, 1  By.  &  Ca,  Tr.  Cas.  181. 

Baxendale,  i.e.  Pickford  &  Co.,  charged  22s.  Qd.  per  ton  for 
goods,  Bristol  to  Barns taple  station.  Kate  reduced  to  20s., 
including  delivery  in  Barnstaple,  if  sent  through  the  company's 
carting  agent,  J.  C.  Wall. 

Counsel  for  defts. :  The  affidavits  show  that  what  is  done  is 
done  for  the  benefit  of  the  public,  and  not  for  the  purpose  of 
giving  any  undue  preference  to  any  one. 

Cockburn,  C.J. :  How  can  it  be  for  the  benefit  of  the  public 
that  they  should  be  compelled  to  transmit  their  goods  through  a 
given  individual  ?  Although  the  B.  &  E.K.  should  have  been 
joined,  we  will  enjoin  the  defts.  as  regards  their  share  in  the 
receipts. 

333.— Cooper  v.  I.  &  S.W.R.,  1858,  1  Ry.  &  Ca.  Tr.  Cas.  185. 

The  defts.  for  some  time  were  in  the  habit  of  unloading 
traffic  charged  at  a  certain  rate  into  the  vans  of  the  consignors. 
Upon  discontinuing  the  practice,  they  still  continued  to  render 
the  service  to  Pickford  &  Co.,  stating,  in  explanation,  that  their 
traffic  was  so  small  in  amount  that  it  arrived  mixed  up  with  their 
own,  and  that  it  was  for  their  own  convenience  that  they  unloaded 
it  themselves. 

A  rule  being  asked  for  enjoining  the  company  to  unload  the 
traffic  of  the  applicants  : 

By  the  Court :  "  The  rule,  as  it  is  framed,  cannot  be  made 
absolute.  It  is  one  thing  to  say  that  the  company  are  not  to 
carry  from  the  trucks  the  small  quantity  of  Messrs.  Pickford's 
goods,  and  it  is  another  thing  to  say  that,  because  the  company 
do  so  with  respect  to  Messrs.  Pickford's  goods,  they  are  also  to 
do  the  same  with  respect  to  the  large  quantity  of  goods  which 
belong  to  Mr.  Cooper ;  and  if  we  were  thus  to  make  the  rule 
absolute  in  its  present  form,  we  should  inflict  a  grievous  wrong 
upon  the  company.  If,  however,  the  complainant  had  stated  to 
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the  company  his  true  cause  of  complaint,  we  might  have  moulded 
the  rule  accordingly  ;  but,  considering  that  the  grievance  is  one 
only  of  small  amount,  and  that  the  true  ground  was  not  stated  in 
the  first  instance,  I  do  not  feel  that  we  are  called  on  to  do  so 
now.  This  rule  will,  therefore,  be  discharged,  but  without  costs, 
and  with  an  intimation  from  the  Court  that  the  company  are 
not  justified  in  their  present  course  of  proceeding,  and  that  if 
they  continue  it  this  Court  will  probably  interfere." 

334.— Baxendale  v.  G.W.K.  (Bristol  case),  1858, 
1  Ky.  &  Ca.  Tr.  Cas.  191. 

Pickford  &  Co.  had  a  customer,  Somerville,  a  paper  manu- 
facturer, near  Bristol.  Paper,  Bristol  to  London,  classified  in 
class  1,  and  charged  22s.  Id.  by  defts.  Defts.  changed  the 
classification  to  3rd  class,  and  charged  35s.  Somerville  then 
threatened  to  send  his  paper  to  London  by  sea.  Defts.  refused 
any  alteration  in  rate  to  Pickford  &  Co.,  but  negotiated  direct 
with  Somerville. 

Rate,  owner's  risk,  quoted,  23s.  ±d.  on  condition  that  all 
traffic  to  competitive  stations  should  be  sent  via  G.W.R. 

On  complaint  by  Pickford  &  Co.,  it  was  suggested  that  the 
same  arrangement  might  be  made  with  them  if  they  were  able  to 
accept  it. 

Counsel  for  defts.:  This  is  a  special  contract  which  the 
Statute  distinctly  authorizes.  If  a  contract  of  this  character  is 
not  good,  nothing  can  be.  The  right  to  vary  a  rate  for  longer 

•  ince  or  large  quantities  has  always  been  recognized. 

Counsel  for  pltfTs. :  Principle  adopted  is  that  when  a  difference 
is  made  the  company  must  show  circumstances  to  justify  it. 

Cockburn,  C.J.,  Williams,  \Yilles,  Byles,  J J. :  Question  is 
reduced  to  this — whether  it  is  a  legitimate  ground  for  giving 
a  preference  to  one  of  the  customers  of  the  railway  that  he 
engages  to  employ  other  lines  of  the  company  for  traffic  distinct 
from  and  unconnected  with  the  goods  in  question  or  their 
carriage.  We  are  of  opinion  that  it  is  not.  It  is  undue  and 
unreasonable  to  charge  more  or  less  for  the  same  service,  nccnr-1 

as  the  customer  of  the  railway  thinks  proper  or  not  to  bind 

self  to  employ  them  in  totally  distinct  transactions.     The 
advantages  here  stipulated  for  are  wholly  distin  t    bom  and  do 
not   affect  the  price  or  profit  of  the  carriage  from  Bristol  to 
?O1    in  Q 
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London,   and   they   ought   not  to   be    taken    into    account    in 
determining  the  charge  for  such  carriage. 

And  see  remarks  of  Cockburn,  C.J.,  passim,  doubting  whether 
a  company  are  entitled  to  enter  into  special  contracts  with 
individuals  at  all.  If  a  published  rate  is  modified  in  any 
manner,  the  modification  should  be  published,  and  made  applic- 
able to  everybody.  If  the  reduction  is  made  dependent  on 
quantity,  a  graduated  scale  might  be  required  to  make  it 
reasonable. 

335._Garton  v.  Bristol  and  Exeter  R.,  1859, 1  Ey.  &  Ca.  Tr.  Gas.  218. 

Three  points  were  raised  in  this  case : — 

1.  The  Court  were  asked  to  reconsider  their  previous  decisions 
in  Baxendale's  (334)  and  Garton's  (315)  cases. 

Cockburn,  C.  J. :  Those  cases  were  decided  on  full  con- 
sideration. 

2.  Defts.'  Bristol  station  was  closed  to  the  general  public  and 
to  the  applicants  at  a  quarter  to  five  in  the  afternoon.     The 
company  in  this  matter  preferred  their  agent,  J.  C.  Wall,  who 
had  a  receiving  office  in  the  town,  by  receiving  his  goods  and 
despatching  them   so   late  as  8  p.m.     Goods   tendered  at  the 
receiving  office  at  7  p.m.  were  forwarded  the  same  evening. 

Cockburn,  C.J. :  The  place  of  business  of  the  company  is  the 
station.  What  right  have  they  to  say  to  any  one,  you  shall  take 
your  goods  somewhere  else  ?  The  charges  made  by  Wall  include 
cartage,  and  it  is  upon  payment  of  those  charges  alone  that 
goods  are  received  three  hours  later  in  the  evening.  The  case 
falls  within  the  principle  of  previous  decisions,  that  the  railway 
company  has  no  right  to  impose  a  charge  for  cartage  when  the 
customer  does  not  require  the  service. 

Byles,  J. :  The  principle  is  that  a  man  shall  not  be  forced 
to  pay  for  a  service  which  he  has  no  desire  to  have  performed 
for  him,  and  the  performance  of  which  operates  injuriously  to 
him  by  giving  others  a  preference  over  him. 

3.  A  rate  of  6s.  for  ironmongery  and  grocery  between  Bristol 
and  Bridgewater  put  into  operation  for  traders  who  would  agree 
not  to  avail  themselves  of  water  carriage. 

Cockburn,  C.J. :  It  is  not  necessary  now  to  decide  how  far 
the  company  may  go  in  order  to  meet  competition  by  railway  or 
by  another  mode  of  carriage.  The  company  have  given  no 
information  as  to  the  extent  or  nature  of  the  competition  they 
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are  seeking  to  avoid,  and,  in  the  absence  of  all  detailed  explana- 
tion, we  can  only  come  to  the  conclusion  that  the  arrangement 
i>  made  with  a  view  to  favour  the  company  as  carriers  to  the 
exclusion  of  their  rivals. 

Williams,  J.,  to  same  effect. 

\Yilles,  J. :  "It  is  a  mistake  to  suppose  that  in  the  case  of 
Nicholson.  330,  the  Court  intended  to  decide  that  a  primd  facie 
case  of  preference  is  sufficiently  answered  by  stating  a  difference 
which  may  or  may  not  be  material  in  the  circumstances  between 
the  carriage  for  the  person  complaining  and  that  for  the  person 
alleged  to  have  been  preferred,  without  showing  that  such 
difference  practically  affects  the  fair  charge  for  carriage  to  an 
extent  proportionate  to  the  difference  of  charge  actually  made 
l»y  the  company  to  their  several  customers." 

Byles,  J. :  "A  smaller  percentage  of  profit  on  a  larger  amount 
of  traffic  might  be  a  full  compensation  to  the  company  for  a 
larger  percentage  of  profit  upon  a  smaller  amount  of  traffic.  It 
does  not  appear  that  that  is  the  case  here.  There  is  nothing  in 
the  affidavits  to  show  that  these  Bridgewater  grocers  and  iron- 
mongers send  any  large  amount  of  goods  by  the  defts.'  line.  The 

lualityofthe  charge  cannot  be  without  a  reason,  and  I  am 
at  a  loss  to  see  any  other  possible  reason  than  a  desire  on  the 
part  of  the  defts.  to  displace  the  complainants  as  carriers,  so  that 
they  themselves  may  become  the  sole  carriers  on  their  line  of 
r.uhvay." 

336.— Baxendale  r.  L.  &  S.W.R.,  1862,  1  Ily.  &  Ca.  Tr.  Gas.  231. 

Complainants1  vans  not  admitted  to  Nine  Elms  Station  after 
6.30  p.m.  Defts.'  own  vans  arrive  as  late  as  8.30. 

Answer:  We  irive  public;  notice  that  we  will  not  accept  -rood* 
at  the  receiving  office  after  6  p.m. ;  but  the  station  is  the  home  of 
the  vans,  and  when  they  are  late  we  cannot  exclude  them. 

The  defts.  having  put  in  no  affidavit  denying  that  the  goods  89 
received  were  forwarded  the  same  evening,  rule  for  an  injunction 
made  absolute,  \\ith  costs. 

337. -Palmer  v.  L.  &  S.W.R.  I860,  1  Ry.  &  Ca.  Tr.  Cas  :•  I  I 

L.R.  1  (.!'.  f,s>. 

Acting  upon  the  terms  of  the  above  injunction,  the  company 
admitted  their  own  vans  an<l  i'irkfnnl  &  Co.'s,  and  forwarded  goods 
same  night,  but  refused  those  of  Palmer  and  other  carriers. 


228  THE   LAW   OF   RAILWAY  AND   CANAL   TRAFFIC. 

Erie,  C.  J.,  and  M.  Smith,  J.,  held  regulations  reasonable,  and 
that  the  Court  was  not  bound  by  its  previous  decisions.  "I 
do  not  know  whether  in  Garton's  case  the  affidavits  of  the 
officers  of  the  company  were  disbelieved,  or  the  motives  of  the 
directors  discredited,  or  whether  the  interests  of  the  collecting 
carrier  were  considered  of  more  importance  to  the  public  than  the 
interests  of  the  railway  company.  Such  considerations  appear  to 
have  had  weight  with  the  Court  in  some  of  the  cases  against  the 
G.W.R." 

On  appeal,  held  by  Willes  and  Keating,  JJ. :  The  regulations 
amounted  to  undue  preference,  and  that  it  was  not  open  to  them 
to  reverse  the  previous  decisions  of  the  Court  on  that  point. 

338.— Palmer  v.  L.B.  &  S.C.R.,  1871,  1  Ey.  &  Ca.  Tr.  Cas.  271 ; 
6L.RC.P.  194. 

The  facts  of  this  case  were  those  of  the  two  previous  ones,  but 
the  applicant  alleged  that  the  late  reception  of  traffic  in  defts/  own 
vans  was  intentional  and  systematic. 

Keating  and  Brett,  JJ. :  Defts.  admit  that  "  some  of  their 
waggons  may  have  been  late,  but  that  the  instances  were  rare, 
accidental,  and  by  no  means  systematic.  It  was,  indeed,  argued  in 
addition,  on  behalf  of  the  company,  that  even  if  the  preference  were 
systematic,  yet,  provided  it  were  for  the  convenience  of  the  public 
at  large,  it  would  be  allowable,  and  for  this  position  the  judgment 
of  Erie,  C.J.,  in  the  case  of  Palmer,  337,  was  referred  to.  I  do  not 
think  that  the  Lord  Chief  Justice  in  that  case  intended  to  lay  it 
down  that  a  company  might  create  a  monopoly  in  its  own  favour  to 
the  disadvantage  of  the  rest  of  the  trade,  even  to  suit  the  conveni- 
ence of  the  public,  but  merely  that,  in  determining  what  amount  of 
departure  from  a  general  rule  would  be  justifiable,  public  con- 
venience was  an  element  in  the  consideration  of  such  a  question, 
and  that  in  that  particular  case  the  company  were  justified  in 
what  they  had  done.  But  it  is  enough  to  say  in  the  present  case, 
that  no  such  question  is  raised  by  the  affidavits  on  the  part  of 
the  company,  and  therefore  it  is  not  necessary  to  express  an  opinion 
upon  it."  Upon  the  facts,  "  I  entertain  no  doubt,  looking  at  the 
affidavits  on  both  sides,  that  what  may  possibly  have  originated 
in  accident  has  now  grown  into  a  system,  and  that  the  com- 
plainant has  good  ground  for  seeking  the  protection  of  this 
Court." 
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M.  Smith,  J.  :  I  concurred  with  Erie,  C.J.,  "  that,  the  conveni- 
ence of  the  public  being  the  primary  object  in  railway  legislation, 
the  private  interests  of  the  carriers  must,  in  the  exceptional  case 
of  these  late  parcels,  be  subordinated  to  it,  and  that  although  the 
necessary  consequence  might  be  to  give  some  advantage  to  the 
company,  it  was  not  therefore,  in  the  words  of  the  Statute,  an 
*  undue  '  preference,  but  an  advantage  arising  from  the  inevitable 
conditions  of  the  traffic."  Here  the  company  have  not  shown 
that  the  necessities  of  the  public  were  the  main  object  they  had 
in  view. 

338A.—  Wannan  v.  Scottish  Central  R.,  1864, 
1  Ry.  &  Ca.  Tr.  Gas.  237. 

(1)  Complaint  that  defts.  refused  to  act  upon  general  instruc- 
tions from  consignees  to  hand  their  goods  to  applicant  on  arrival, 
but  delivered  them  by  their  own  agent. 

Held  by  the  Court,  they  were  justified  in  delivering  goods  to 
the  addressee. 

Complaint  that  goods  addressed  "  per  Wannan  "  were  also 
«l«'livered  by  company's  agent. 

Clerk,  L.J.  :  This  may  give  rise  to  a  good  cause  of  action,  but 
is  not  within  the  mischief  of  section  2. 

Benholme,  L.  :  A  systematic  refusal  to  deliver  goods  to  the 
complainer  when  addressed  to  him,  and  their  delivery  to  a  rival 
carrier,  would  have  constituted  undue  preference  under  the  Act, 
out  the  instances  alleged  are  insufficient  to  sustain  a  general 
complaint. 


338H.—  Pickford  &  Co.  r.  Cal.  R.,  1866,  1  Ry.  &  Ca.  Tr.  Cas. 

The  game  points  were  raised  as  in  the  previous  case,  but  with 
further  instances  of  undue  preference  added. 

The  case  occupies  nineteen  pages  of  report,  but  the  whole 
may  well  be  summed  up  in  the  language  of  Lord  Justice  Clerk. 

"  Now,  that  exhausts  the  whole  subject-matter  of  this  com- 
plaint ;  and  really,  when  one  comes  to  see  to  what  a  miserably 
small  size  this  clamorous  petition  and  complaint  is  reduced  in  the 
'•••-'lit.  1  cannot  help  characterizing  it  as  altogether  frivolous. 
There  has  unquestionably  been  misunderstanding  and  bad  feeling 
between  the  railway  company's  officials  and  the  representative* 
of  Means.  Pickford  &  Co.  in  Glasgow,  and  the  sooner  that  is  put 
an  end  to  the  better;  but  the  existence  of  a  bad  feeling  will  ' 
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make  a  relevant  complaint  under  the  Act  of  Parliament.     There- 
fore I  am  for  refusing  the  petition." 

339.— Parkinson  v.  G.W.R.,  1871,  1  Ey.  &  Ca.  Tr.  Gas.  280 ; 
L.K.  6  C.P.  554. 

The  same  refusal  as  in  the  previous  cases  to  act  upon  general 
instructions  as  to  delivery  was  brought  before  the  Court  of 
Common  Pleas,  when  Willes,  Byles,  Keating,  JJ.,  adopted  a 
view  opposite  to  that  of  the  Scotch  judges :  The  obvious  meaning 
of  the  company's  answer  is  that  both  they  and  Mr.  Parkinson 
are  carrying  on  the  same  business,  and  Mr.  Parkinson's  so  doing 
interferes  with  theirs.  When  certain  consignees  inform  the 
company  that  they  do  not  desire  them  to  do  any  cartage,  the 
company  insist  upon  doing  cartage  for  them  all  the  same. 
"  Now  let  us  see  what  are  the  provisions  of  the  Railway  Traffic 
Act  on  the  subject,  and  what  are  the  authorities  upon  it.  The 
Act  gives  the  consignees  the  right  to  receive  their  goods  at 
the  station  without  being  obliged  to  employ  any  intermediate 
hands.  The  matter  was  distinctly  considered  by  this  Court  in 
three  cases,  and  it  was  decided  the  company  have  no  right 
against  the  will  of  the  consignees  to  insist  upon  carting  goods 
to  their  destination,  either  by  themselves  or  by  any  other  person 
employed  by  them,  even  when  no  extra  charge  is  made  for  that 
purpose."  The  company  have  no  right  to  prefer  themselves  or 
any  one  carrier  to  another,  and,  upon  the  whole,  we  are  of  opinion 
that  the  complainant  has  brought  himself  within  the  words  of 
section  2. 

[For  further  discussion  of  this  subject,  see  also  Menzies  v. 
Cal.  K.,  1887,  5  Ry.  &  Ca.  Tr.  Cas.  306.] 

340.— Goddard  v.  L.  &  S.W.R.,  1874,  1  Ry.  &  Ca.  Tr.  Cas.  308. 

A  complaint,  under  six  heads,  that  the  company  unduly  pre- 
ferred themselves  or  their  agents,  Messrs.  Chaplin  and  Home, 
in  the  matter  of  cartage  rebates. 

The  Railway  Commission  held  that  the  questions  raised 
were  rather  matters  relating  to  terminal  services,  to  be  adjusted 
under  section  15,  than  of  undue  preference.  The  precise  method 
of  adjustment  would  form  no  precedent  since  the  passing  of  the 
Provisional  Order  Acts,  1891-2. 
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341.— Robertson  r.  G.S.  &  W.R.,  1876,  2  Ky.  &  Ca.  Tr.  Cas.  374. 

Applicant  alleged  that  greater  allowances  were  made  to  the 
company's  agent  than  to  him  for  the  collection  of  parcels  traffic, 
and  applied  for  an  order  on  the  company  to  distinguish  terminal 
services  from  conveyance  in  the  station  rate-book. 

The  Court  found  as  a  fact  that  inequalities  justifying  the 
complaint  had  existed,  but  that  they  had  been  adjusted  without 
the  applicant  being  so  informed  about  the  date  of  the  applica- 
tion. "  As  the  applicant  and  any  person  taking  parcels  to  the 
Knightsbridge  terminus  should  pay  only  for  conveyance  on  the 
railway,  and  the  company's  parcel  rates  include  charges  for  other 
services  besides  conveyance,  we  shall  make  an  order  upon  the 
company  to  distinguish  in  the  book  ot  rates  kept  at  the  Knights- 
bridge  terminus  how  much  of  the  parcels  rates  is  for  convey- 
ance on  the  railway,  and  how  much  for  other  expenses,  and  to 
specify  the  nature  and  detail  of  such  other  expenses." 

342.— Fishbourne  r.  G.S.  &  W.R.,  1875,  2  Ey.  &  Ca.  Tr.  Caa  224. 

Applicants,  carriers,  complained  that  the  defts.  refused  to 
dr liver  to  them  at  the  receiving  station  traffic  consigned  by 
them  at  the  forwarding  station,  and  addressed,  "  To  the  care  of 

ibourne  A:  Co.,"  but,  instead,  handed  it  over  to  their  own 
agents  for  delivery. 

Held,  an  undue  prejudice  to  the  applicants. 

343.— Ransome  r.  Eastern  Counties  R.  (No.  1),  1857, 
I  lly.  A  Ca.  Tr.  Cas.  63. 

Reduced  rates  for  coal  granted  to  Prior  &  Co.,  of  Peterborough, 
in  consideration  of  an  agreement  to  forward  240,000  tons  in 
three  years. 

Application  that  same  rates  per  mile  should  be  applied  to 
Ransome's  traffic  from  Ipswich. 

The  Peterborough  traffic  was  in  land-borne  coals  from  York- 
shire and  Staffordshire,  and  was  in  competition  with  the  sea- 
borne coal  from  Northumberland   and    Durham.     The  object  of 
the  company  in  favouring  the  Peterborough  traffic  was  to  ol>t 
a  longer  land  carriage. 

Cresswell,  . I.,  delivering  judgment  of  Court:  The  first  tiling 
to  be  ascertained  is  \\hother  the  words  of  the  section  ore  to  be 
construed  only  with  reference  to  the  interest  of  the  public,  or 
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whether  the  interest  of  the  railway  owners  may  be  taken  in  any 
manner  into  consideration.  If  a  lower  rate  per  mile  for  100 
miles  gives  more  profit  than  a  higher  rate  per  mile  for  10  miles, 
.  may  the  company  consider  the  whole  profit,  and  not  the  mere 
profit  per  mile,  and  endeavour  to  induce  people  to  carry  more 
and  for  longer  distances  on  their  line?  We  think  the  fair 
interests  of  the  railway  ought  to  be  taken  into  account,  and 
then  the  questions  raised  assume  a  very  complicated  character, 
and  are  such  as  we  feel  but  little  qualified  to  decide.  In  this 
instance  we  think  the  rates  charged  are  manifestly  based  on  the 
intention  to  enable  Messrs.  Prior  to  compete  with  Messrs.  Kansome 
without  taking  the  considerations  mentioned  fairly  into  account. 

344. — Ransome  v.  Eastern  Counties  R.  (No.  2),  1858, 
1  Ky.  &  Ca.  Tr.  Gas.  109. 

In  consequence  of  the  previous  decision  of  the  Court  the 
various  coal  rates  had  been  rearranged.  The  precise  details  of 
the  rearrangement  are  not  of  general  interest,  and  do  not  affect 
the  principles  of  law  relating  to  preferential  rates. 

The  applicants  still  complained  of  preferential  inequality. 

(1)  The  company  having  adopted  a  system  of  rates  per  train- 
load  per  district,  Messrs.  Kansome  alleged  that  the  demarcation 
of  the  districts  was  so  contrived  that  it  was  easy  for  the  Peter- 
borough merchants,  and  very  impracticable  for  those  of  Ipswich, 
to  make  their  business  requirements  fit  into  it. 

The  Court  (Williams,  Crowder,  Willes,  JJ.),  on  considering 
the  affidavits  on  both  sides,  came  to  the  conclusion  that  the 
arrangement  was  not  designed  to  create  a  preferential  advantage, 
and  was  one  which  did  not  appear  to  be  disadvantageous  to  the 
public  at  large. 

(2)  Assuming  the  train-load  system  to  be  equitable,  the  rates 
applied  to  it  were  not  so.     The  principle  of  a  decreasing  mileage 
rate  for  an  increasing  distance  might  be  justifiable  in  itself,  but 
it  was  vitiated  by  the  unjustifiable  anomalies  introduced. 

The  Court,  while  noting  that  the  application  of  the  same 
scale  to  both  sets  of  rates  prevented  them  from  being  a  palpable 
invasion  of  the  injunction  already  obtained,  held  that  they  still 
constituted  an  unjustifiable  preference.  "  The  question  remains 
whether  the  rate,  even  thus  guarded,  must  not  necessarily  be 
deemed,  when  closely  considered,  as  in  reality  a  disguised 
infringement  of  the  principles  on  which  the  judgment  of  this 
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Court  on  that  occasion  was  founded.  The  effect  of  such  a  scale 
of  charges  is  to  diminish  the  natural  advantages  which  the 
position  of  the  dealers  at  Ipswich,  by  reason  of  its  greater 
proximity,  gives  them  over  the  dealers  at  Peterborough  in 
respect  of  the  traffic  at  Thurston,  Elmswell,  Stowmarket,  Need- 
ham  Market,  Mellis,  and  Diss,  by  annihilating,  in  point  of 
expense  of  carriage,  a  certain  portion  of  the  distance  between 
Peterborough  and  those  places;  and  just  in  proportion  by  which 
that  natural  advantage  is  diminished  an  undue  preference  is 
n  to  the  Peterborough  dealers,  and  an  undue  disadvantage 
is  brought  upon  the  complainants  and  the  other  Ipswich  dealers." 

345.— Ransome  v.  Eastern  Counties  E.  (No.  3),  1858, 
1  Ry.  &  Ca.  Tr.  Gas.  116. 

Rule  obtained  calling  upon  the  directors  to  show  cause 
why  a  writ  of  attachment  should  not  issue  against  them  for 
disobedience  to  the  injunction  granted  in  the  previous  case. 

The  company  had  prepared  a  new  scale  altogether,  into  which 
had  been  engrafted  the  calculated  initial  cost  of  starting  the 
train. 

Williams,  Crowder,  Willes,  JJ.:  "The  affidavit  of  the  com- 
pany's engineer  and  traffic  manager  shows  that  they  have  gone 
into  very  minute  calculations  as  to  the  expense  of  running  trains 
of  200  tons  or  35  trucks,  and  have  endeavoured  to  establish 
a  principle  upon  which  to  found  their  rates  of  charge.  They 
say  that  the  cost  of  preparing  a  coal  train  of  200  tons  or  35 

•ks  amounts  to  one-half  the  entire  expense  of  conveying  a 
train  of  that  description  a  distance  of  100  miles.  Upon  that 
foundation  they  appear  to  have  proceeded  so  far  as  regards  the 
greater  part  of  the  scale."  "  Assuming  that  the  average  cost  of 
preparing  and  starting  a  train  load  of  200  tons  or  35  trucks 
of  coal  is  2s.  5d.  per  ton,  as  is  sworn  to  on  the  part  of  the 
company,  and  not  controverted  on  the  part  of  the  complainants, 
the  latter  have  failed  to  make  out  that  the  cost  of  the  mileage 
(which  is  admitted  to  be  correctly  charged)  would  make  a  tonnage 
rate  less  than  the  charges  of  which  they  complain.  Unless  they 
establish  this — and  they  certainly  have  not  done  so — they  have 
no  locus  stand* ;  and  consequently  they  must  bear  the  usual 
penalty  of  an  unsuccessful  experiment  by  li.i\  inir  their  rule  d 

rged,  with  costs. 
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346. — Ransome  v.  Eastern  Counties  R.  (No.  4),  1860, 
1  Ey.  &  Ca.  Tr.  Gas.  155. 

In  this  case  the  question  of  the  Peterborough  and  Ipswich 
rates  was  brought  before  the  Court  of  Common  Pleas  for  the 
fourth  time.  It  was  alleged  that  in  respect  of  traffic  conveyed 
into  a  certain  district  the  Peterborough  traffic  was  not  conveyed 
in  full  train-loads. 

The  answer  of  the  company  was  to  the  effect  that  a  full 
train-load  was  handed  to  them  at  Peterborough,  but  that  the 
gradients  were  such  that  it  was  more  convenient  to  break  up  the 
train  into  two  parts  at  Cambridge. 

Erie,  C.  J. :  The  scheme  having  been  approved  by  the  Court, 
we  cannot  say  that  it  becomes  unduly  preferential  because  the 
company  work  it  in  a  manner  which  they  say  is  more  convenient 
to  themselves. 

Williams,  J. :  It  is  now  contended  that  the  practice  adopted 
by  the  company  shows  that  their  former  arguments  were  illusory. 
"  I  agree  that  the  suggestions  now  made  afford  no  inconsiderable 
ground  of  suspicion  that  our  former  decision  may  have  proceeded 
on  mistaken  considerations.  But  though  I  feel  this,  I  also  feel 
that  it  would  be  highly  inconvenient  to  treat  the  present  motion 
as  an  application  for  a  re-hearing.  I  think  we  are  bound  to 
abide  by  our  former  judgment,  and  that  the  tariff  must  be 
considered  as  established.  There  has  been  no  infringement  of 
that  tariff  in  point  of  fact." 

347.— Foreman  v.  G.E.E.,  1875,  2  Ky.  &  Ca.  Tr.  Cas.  202. 

Applicants,  dealers  in  coal  brought  by  their  own  vessels  to 
Yarmouth,  complained  of  undue  preference  in  the  rates  from 
Peterborough  to  Norwich,  etc.  (1)  Graduated  scale,  favourable 
to  Peterborough.  (2)  Same  rates,  4s.  4d.,  Peterborough  to 
Norwich,  81  miles,  as  to  Thetford,  51  miles.  (3)  Exceptionally 
low  rate  Peterborough  to  Yarmouth,  100  miles,  3s.  Id.  (4) 
Graduated  scale  varied  to  disadvantage  of  applicants  as  between 
Peterborough  and  Yarmouth.  (5)  Eefusal  to  load  coal  to  com- 
petitive stations  from  ship's  side  into  railway  waggons. 

The  Eailway  Commissioners  held:  (1)  A  graduated  scale  is 
not  per  se  a  preference  of  long  distances  over  short.  (2)  Eates 
charged  to  Norwich  and  Thetford,  even  if  constituting  undue 


EQUAL    TREATMENT.  235 

preference  of  Norwich  over  Thetford,  were  no  concern  of 
applicants.  (3)  Applicants  had  no  interest  in  rates  Peter- 
borough to  Yarmouth.  (4)  So  far  as  this  was  substantiated,  the 
preference  was  due  to  be  remedied.  (5)  Injunction  issued. 

348.— Nitshill,  etc.,  Coal  Co.  v.  Cal.  R.,  1874,  2  Ky.  &  Ca.  Tr. 

Gas.  39. 

Complaint  of  undue  preference.  Coal  to  Granton.  Nitshill, 
miles,  5s.  l^d.  (cannel).  Longlee,  54  miles,  3s.  IQ^d. 
(common).  Hay  wood,  26  miles,  2s.  (splint). 

The  defence  was  that  the  different  kinds  of  coal  were  of 
greatly  different  values,  were  used  for  different  purposes,  and  did 
not  compete. 

Upon  the  evidence,  it  appeared  that  there  was  no  competition 
'•en  cannel  and  common  coal. 

The  Gas,  Light  &  Coke  Co.  used  about  5  per  cent,  of  splint  to 
mix  with  cannel,  and  had  contracted  for  a  supply  of  60,000  tons 
from  Haywood. 

The  Court  held  there  was  competition  between  Nitshill  and 
Haywood,  and  the  rates  were  due  to  be  commensurate.  In  adjust- 
ing rates,  the  expense  of  working  an  incline,  15  miles  in  length, 
0:1  the  Lesmahagow  branch  was  due  to  be  taken  into  account. 

349.— Diphwys,  etc.,  Slate  Co.  v.  Fest.  R.,  1874, 
2  Ky.  £  Ca.  Tr.  Cas.  73. 

Undue  preference  of  slate  quarry  owners  on  the  Festinioz  R. 

Defte.  anticipated  the  competition  of  two  tram  lines.  One 
was  actually  in  course  of  construct  ion  ;  Special  Act  obtained  for 

"tlicr  in  previous  Session  of  Parliament. 

Rate  reduced  from  3s.  3d.  to  4J  and  time  before  de- 

murrage increased  from  20  to  30  hours,  to  quarry  owners  who 
would  sign  an  agreement  undertaking  to  send  all  traffic  by 
Fest.  R.  for  14  years. 

Counsel   for  defts. :    (a)    Agreement  no   preference ;    terms 

offered  to  every  one ;  possible  for  every  one  to  accept ;  motive, 

petition    with    existing    competitor,      (/>)   Rates 

same;  9d.  is  charged  for  use  of  rail \\ ay  waggons  off  company's 

premises. 

By  the  Court :  At  the  date  of  the  agreements  there  was  no 

1  line  in  existence;  nor  is  there  now.     Equal  treatment  m 
the  conveyance  of  traffic  is  not  necessarily  afforded  by  offering 
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equal  agreements.  It  is  not  in  the  public  interest  that  no  com- 
petition should  exist  in  the  district.  A  railway  company  cannot 
compel  the  public  to  purchase  equality  of  treatment  by  imposing 
conditions  of  that  character.  It  is  immaterial  how  the  rate  is 
made  up  ;  if  gratuitous  services  are  rendered  to  one  trader  they 
must  be  rendered  to  another. 

349A.— Holland  v.  Fest.  E.,  1876,  2  Ey.  &  Ca.  Tr.  Gas.  278. 

The  applicant  was  one  of  the  signatories  of  the  above- 
mentioned  agreement,  and  complained  that,  in  consideration  of 
the  extension  of  the  agreement  for  30  years,  the  rates  to  the 
Welsh  Slate  Co.  had  been  reduced  to  2s.  \\d.  Applicant's  lease 
would  expire,  and  for  that  and  other  reasons  he  was  unable  to 
extend  the  term  of  the  agreement. 

By  the  Court :  "  There  is  nothing  in  the  consideration  as  to 
the  exclusive  use  of  the  defts.'  railway,  being  in  the  one  case  for 
30  years,  and  in  the  other  for  14  years,  which  would  justify  the 
difference  between  2s.  6d.  and  2s.  l^d.  as  charges  for  railway 
transit ;  nor  can  it  be  doubted  that  the  freighters  who  signed 
the  printed  agreement  of  1864  considered  the  railway  company 
to  bind  themselves  by  it  to  a  like  treatment  of  all  who  signed  itr 
and  who,  it  may  be,  would  not  all  have  signed  it  had  the  company 
claimed  to  vary  the  scale  of  charge  to  individuals,  according  to- 
the  number  of  years  for  which  they  could  get  a  promise  of 
exclusive  employment.  The  complainants,  therefore,  are  entitled 
to  an  injunction  that  they  shall  not  be  subjected  to  the  prejudice 
of  having  to  pay  a  higher  charge  for  the  carriage  of  their  slates 
than  the  Welsh  Slate  Co.  pay  for  theirs,  except  so  far  as  there 
may  be  circumstances  which  admit  of  being  taken  into  account 
consistently  with  the  agreement  of  1864,  and  which  render  the 
cost  to  the  company  of  carriage  more  in  the  one  case  than  in 
the  other." 

The  Commissioners  declined  to  state  a  case  for  the  opinion  of 
a  superior  court,  holding  that"  undue  preference  "  was  a  question 
of  fact  and  not  of  law. 

350.— Lees  v.  L.  &  Y.R.,  1874,  1  Ry.  &  Ca.  Tr.  Cas.  352. 

Complaint  that  the  defts.  unduly  preferred  the  Corporation  of 
Manchester  by  conveying  coal  to  them  to  the  Oldham  Road  Station, 
while  refusing  so  to  do  for  the  applicants. 
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Defts.'  answer  was  to  the  effect  that,  their  traffic  having  out- 

\\  n  the  capacity  of  the  Oldham  Road  station,  they  had  been 
compelled  to  remove  all  coal  and  mineral  traffic  to  their  station 
at  Miles  Platting. 

The  corporation  gas-works  were  close  by  the  Oldham  Road 
station,  and  communicated  therewith  by  means  of  a  private 
siding. 

The  Court,  after  pointing  out  that  no  competition  of  interest 
occurred  between  the  applicants  and  the  corporation,  continued  : 
"  But  we  desire  to  test  the  character  of  the  preference  by  its 
tendency  in  respect  of  public  benefit  and  convenience.  We  have 
no  doubt  as  to  how  the  public  are  best  accommodated  in  this 
case.  The  difference  of  convenience  and  expense  in  carrying 
coal  by  the  ordinary  road  and  by  railway  must  always  be  great, 
but  it  would  be  distinctly  disadvantageous  to  the  public  that  the 
large  quantities  of  coal  daily  taken  to  the  municipal  gas-works 
should  have  to  be  carted  through  the  crowded  streets  of  Man- 
chester from  a  station  so  distant  as  Miles  Platting.  As  a  mere 
centre  of  distribution  to  coal  consumers  in  general,  Miles  Platting 
may  be  as  convenient  to  the  coal  trade  as  Oldham  Road,  but  for 

1  to  be  consumed  at  the  gas-works  adjoining  to  the  Oldham 
Road  station  that  station  is  a  necessary  appendage  to  them,  and 
as  convenient  as  Miles  Platting  would  be  the  reverse.  It  may,  in 
addition,  be  mentioned  that  the  nature  and  magnitude  of  the 
coal  traffic  to  the  gas-works  permit  of  the  railway  company 
making  such  special  arrangements  for  passing  it  through  and  out 

i  ieir  station  that  it  is  conducted  with  less  inconvenience  to 
the  general  and  ordinary  business  of  the  station  than  would  be 
caused  by  a  much  smaller  quantity,  with  which  goods  of  all  kinds 
might  be  intermixed." 


351._Woodger  r.  G.E.R.,  IbT:.,  2  Ry.  &  Ca.  Tr.  Caa  102. 

lue  prejudice  by  inequality  of  scale. 

Applicant  sent  large  quantities  of  kippers  and  bloaters  from 
mouth  in  baskets  of  a  peculiar  shape,  "almost  amounting  to 
:«-murk."     The  baskets  weighed  20  Ibs.,  and  he  complained 
of  the  following  scale  :    18  Ibs.,  3d.  ;  28  Ibs.,  4<J.  ;   42  Iba.,  ' 
\\*.,8d. 

the  Court:  A  regular  gradation  in  the  scale  would  put 
•  •harge  on  21  Ibs.     The  company  have  not  justified  the 
irregularity  of  which  the  applicant  complains. 
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352.— Bellsdyke  Coal  Co.  v.  N.B.R.,  1875,  2  By.  &  Ca.  Tr.  Gas.  105. 

Complaint  that  applicants'  coal  in  the  Monkland  district  was 
charged  at  higher  mileage  rates  than  that  of  Messrs.  Baird, 
partly  situated  in  the  same  district. 

The  principal  answer  of  the  defts.  was  that  the  applicants' 
coal  passed  over  a  certain  incline,  the  entire  cost  of  working 
which,  namely,  £8300  per  annum,  if  distributed  over  537,000  tons 
of  coal,  would  justify  a  difference  of  4d.  per  ton. 

Some  minor  details  of  alleged  increased  expense  were  dealt 
with  by  the  Court,  but  are  of  no  general  interest. 

The  Court  considered  that  the  expense  of  the  incline  should 
be  taken  into  account  after  a  method  indicated,  and  that,  subject 
to  this  and  other  items  of  adjustment,  the  traffic  from  the  two 
sets  of  collieries  should  be  charged  at  equal  mileage  rates. 

353.— Thompson  v.  L.  &  N.W.R.,  1875,  2  Ey.  &  Ca.  Tr.  Cas.  115. 

Burton  brewers.  Preferential  rates  given  to  Truman  &  Co. 
and  Cooper  &  Co.  claimed  to  be  justifiable  on  the  grounds  that 
they  were  the  rates  charged  by  the  M.R. ;  the  M.E.  were 
competitors  against  the  defts.  as  regards  certain  traffic. 

The  preferred  firms  had  sidings  connecting  their  premises 
with  the  M.R,  and  on  traffic  despatched  from  such  sidings 
the  M.R  Co.  made  an  allowance  to  them  of  9d.  per  ton  as  the 
equivalent  of  station  and  service  terminals  not  afforded  by 
the  M.R  Co. 

The  defts.,  with  the  view  of  competing  with  the  M.R  Co., 
offered  to  convey  Messrs.  Cooper's  and  Messrs.  Truman's  traffic 
at  the  same  rates  as  the  M.E.  Co.,  and  consequently  remitted 
the  charge  of  Is.  for  cartage,  although  they  performed  the  service 
and  deducted  9d.  from  the  station  rate,  although  they  afforded 
station  and  service  terminals.  TheN.W.  Co.  had  running  powers 
to  these  sidings,  and,  had  they  chosen  to  exercise  them,  might 
have  been  in  precisely  the  same  position  as  the  M.E.  Co. 

[N.B. — It  does  not  seem  quite  clear  by  the  report  whether 
the  allowance  was  made  in  all  cases  or  only  in  the  case  of  com- 
petitive traffic.] 

As  the  question  of  railway  competition  is  still  one  of  great 
interest,  the  opinions  of  the  Commissioners  are  given  in  extenso. 

By  the  Court :  No  economy  is  shown  as  affecting  the  two 
firms'  traffic,  "  and  if  this  is  so,  if  the  lower  rate  is  not  given  in 
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consideration  of  any  direct  advantage  to  the  pecuniary  interests 
of  the  company  derived  from  the  traffic,  the  first  reason  assigned 
is  no  answer  to  the  complaint,  and  we  have  only  to  consider 
whether  the  reduction  can  be  maintained  in  law  in  respect  of  its 
being  given  with  a  view  to  competition.  This  involves  a  con- 
sideration of  general  principle,  as  well  as  of  special  facts,  and  it 
appears  that  the  principle  which  should  govern  a  case  like  this 
has  nowhere  as  yet  been  explicitly  stated,  and  that  the  rule  or 
doctrine  on  the  subject  is  not  laid  down  in  any  of  the  decided 
cases  under  the  Traffic  Act.  Now,  it  is  clear  that  the  rates,  being 
unequal,  must  cause  a  prejudice  to  the  complainants,  because  all 

-srs.  Truman's  traffic  and  all  Messrs.  Cooper's  traffic  carried 
1>\  the  N.W.  Co.  have  the  benefit  of  the  reduced  rate,  and 
although  the  whole  of  such  traffic  going  from  Burton  might  be 
delivered  to  the  M.E.  Co.  to  forward  under  the  parol  agreement 
between  the  two  companies,  yet,  as  the  N.W.  Co.  is  preferred 
in  many  cases,  either  to  comply  with  the  orders  of  brewers' 
customers,  or  to  insure  a  speedier  delivery  of  the  ale,  and  is 
often,  of  course,  the  only  route  for  traffic  coming  to  Burton,  it 
makes  a  wide  difference  to  the  complainants  whether  Truman  & 
Co.  and  Cooper  &  Co.  have  this  advantage  over  them  in  railway 
charges  in  all  the  business  they  do,  or  only  in  a  part  of  it.  It 
is,  however,  said,  in  answer  to  their  complaint,  that  the  Traffic 
Act  prohibits  only  undue  advantages,  and  that  an  advantage 
given  by  a  railway  company  to  obtain  traffic  for  which  it 
competes  with  another  railway  company  is  not  undue.  Such 
a  proposition  cannot,  in  our  opinion,  be  laid  down  unreservedly. 
It  may  be  true  in  certain  circumstances,  it  would  not  be  so  in 
others;  and  what  degree  of  favour  can  lawfully  be  shown  to 
some  persons  to  the  prejudice  of  others  under  the  pressure  of 
competition  can  only  be  decided  in  any  case  that  arises  by  a 
reference  to  its  special  circumstances.  In  the  case  before  us 
some  of  the  traffic  would,  independently  of  the  bounty,  be  sent 
to  the  N.W.  Co.  The  rest  would  naturally  tall  t.»  th.  M.li.  Co., 
for  the  simple  reason  that  the  breweries  and  the  station  are 
contiguous,  and  joined  by  lines  of  rails.  The  local  relation 
<>.  to  the  traffic  is  such  that  it  must  have  the 

Terence,  and  if  another  company,  under  such  circumstances, 

-  at   -I! verting  that  traffic  into  its  own  channels,  we  think, 

looking  at  the  matter  in  its  bearings  on  the  rights  under  the 

Statute  of  third   parties,  that  their  interests  ought  not  to  be 
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sacrificed  or  placed  at  a  disadvantage  in  the  pursuits,  however 
otherwise  legitimate,  of  that  object.  Another  feature  of  this  case 
which  should  be  noticed  is  that,  though  the  L.  &  N.W.  Co.  would 
no  doubt  make  the  same  concessions  to  all  in  the  position  of 
Messrs.  Truman  and  Messrs.  Cooper,  there  are,  as  a  matter  of 
fact,  scarcely  any  other  persons  similarly  circumstanced.  Tru- 
man &  Co.  and  Cooper  &  Co.  are  the  only  firms,  as  far  as  we 
know,  to  whom  the  reduced  rates  are  applicable,  and  we  do  not 
think  that  a  competition  limited  to  them  in  its  operation  is  a 
sufficient  ground  for  the  arrangements  made  in  their  favour." 

354.— BeU  v.  L.  &  N.W.R.,  1875,  2  Ky.  &  Ca.  Tr.  Cas.  185. 

Complaint  of  timber  merchant  that  the  rates  for  staves  and 
deals  were  unduly  reduced  by  the  sum  of  Is.  \}2d.  per  ton  to 
Messrs.  Bass  and  various  other  Burton  brewers. 

In  consequence  of  such  reduction,  the  brewers  who  formerly 
dealt  with  him  now  to  a  large  extent  imported  their  staves 
direct. 

The  reduction  was  explained  as  to  4jd.,  by  the  fact  that 
under  the  Burton  Branch  Act,  1859,  a  line  of  railway  was 
constructed  passing  the  premises  of  the  principal  brewers,  and 
connected  with  them  by  private  sidings.  The  traffic  on  this 
branch  was  worked  by  the  brewers'  locomotives,  and  in  con- 
sideration of  that  service,  and  of  the  fact  that  the  arrangement 
absolved  the  company  from  the  expense  of  providing  spacious 
terminal  accommodation,  the  Commissioners  held  the  allowance 
justified. 

As  regards  the  9d.,  this  allowance  was  made  to  cover  the 
service  of  unloading.  Evidence  having  been  given  that  the  cost 
of  this  would  not  be  much  more  than  2d.,  held,  an  undue  pre- 
ference to  the  extent  of  4^d. 

355.— Greenop  v.  S.E.R.,  1876,  2  By.  &  Ca.  Tr.  Cas.  319. 

Under  an  agreement  with  Messrs.  Flageollet  Freres  the 
S.E.E.,  in  consideration  of  850  tons  of  traffic  per  month  being 
forwarded  from  Boulogne  to  Folkestone  by  the  company's 
steamers,  gave  certain  concessions  in  return,  of  which  the 
principal  was  a  rebate  of  15  per  cent,  off  the  rates  charged. 

Applicant  complaining  of  this  and  of  the  other  terms  of  the 
agreement  as  constituting  an  undue  preference,  the  defts.  alleged 
in  answer :  Legitimate  competition  with  other  routes ;  traffic 
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originating  all  over  France  canvassed  for  and  collected  by 
Messrs.  Flageollet  as  their  agents ;  traffic  in  reality  long-distance 
traffic;  rebate  to  great  extent  allowed  in  respect  of  steamship 
traffic ;  proportionate  terms  offered  to  applicant  and  others. 

By  the  Court :  "  We  doubt  whether  a  distinction  between 
parties  using  the  same  railway  and  forwarding  traffic  by  it  in 
exactly  the  same  manner  could  be  upheld  on  the  ground  that 
they  are  differently  circumstanced  in  respect  of  their  control 
over  the  traffic  prior  to  its  being  forwarded  by  the  particular 
railway.  At  the  same  time,  we  think  the  circumstances  bearing 
on  the  origin  of  the  goods  and  the  places  whence  they  are  first 
•  1<  .-patched  enhance  the  value  of  the  guarantee  of  quantity,  and 
that  the  necessity,  as  to  which  there  seems  no  doubt,  of  collect- 
ing the  goods  from  a  distance  makes  it  not  unreasonable  that 
favourable  terms  should  be  offered  to  those  who  are  willing  to 
bind  themselves  to  go  to  considerable  expense  and  preparation 
to  earn  the  preference,  and  a  proportionate  reduction  of  the 
company's  tariff  is  offered  for  any  smaller  amount  of  traffic  for 
which  a  guarantee  is  given.  We  do  not  think,  on  the  whole,  and 
regard  being  had  to  the  competition  from  Boulogne,  that  we 

ht  in  this  case  to  interfere,  but  it  will  be  without  costs  that 
the  injunction  will  be  refused." 

356.— Locke  v.  N.E.R.,  1877,  3  Ry.  &  Ca.  Tr.  Gas.  44. 

Tliis  is  another  phase  of  the  question  raised  in  Oxlade's  cases, 
386,  387. 

Applicant,  a  colliery  proprietor,  did  not  complain  of  the 
system  in  force,  but  alleged  unfairness  in  the  working.  When 
coal  was  sent  by  a  colliery  to  a  station  where  the  colliery  owner 
did  not  rent  a  depot  from  the  company,  the  sum  of  3d.  per  ton 
was  charged  for  the  use  of  some  unallotted  space,  where  the  coal 
was  allowed  to  be  stored  for  a  limited  time  only ;  and  the  con- 
veyance rates  charged  were  not  subject  to  a  rebate  of  liA  perc< 
as  allowed  when  traffic  was  conveyed  to  an  allotted  depot. 

Held,  that  a  reduction  of  2 A  per  cent,  on  the  rate  for 
conveyance,  this  service  being  the  same  in  all  cases,  was  an 

ingement  of  the  provisions  as  to  undue  preference;  also,  tii.it 
MI  default  of  better  means  for  giving  delivery,  it  was  unreasonable 
to  make  such  a  charge  as  &!.  per  ton  for  the  mere  right  to  unload 
upon  the  property  of  the  com  pan  v. 

VOL.  III.  B 
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357.—  Watkinson  v.  Wrexham,  Mold  and  Connah's  Quay  K., 
3  Ey.  &  Ca.  Tr.  Gas.  446. 

General  complaint  of  disobedience  to  order,  delay,  obstruction, 
want  of  accommodation,  and  undue  prejudice  of  the  Buckley  line 
traffic  by  the  leasing  railway. 

Waggons.  In  professed  compliance  with  the  order  made,  the 
railway  company  announced  their  willingness  to  supply  waggons 
conditionally  on  their  being  loaded  on  the  company's  land,  and 
of  a  charge  of  3s.  per  day  per  truck  if  not  unloaded  in  twelve 
hours. 

Held,  not  a  compliance  with  the  order,  to  attach  such  con- 
ditions. "  The  company  have  provided  no  facilities  for  loading 
bricks  and  coal  on  their  own  land,  and  the  wharves  or  places 
where  owners'  waggons  have  commonly  been  loaded  are  clearly 
the  proper  places  for  the  loading  also  of  company's  waggons." 
"A  railway  company  is  bound  to  deal  in  a  reasonable  manner 
with  the  traffic  of  its  line/'  and  as  we  held  in  the  former  case 
as  to  engines  we  now  hold  as  to  waggons.  But,  as  the  judges 
said  who  heard  the  appeal,  the  company  is  not  bound  to  take 
them  wherever  traders  require.  We  will  not  name  a  penalty  now, 
but  we  will  see  what  the  company  do  during  the  next  six  weeks. 

Delay.  Delay,  causing  serious  injury  to  traders,  has  been 
proved  both  as  regards  full  and  empty  waggons. 

Obviously  the  company  is  not  affording  reasonable  facilities 
for  forwarding  of  traffic  and  return  of  waggons. 

Weighing.  Special  clause  in  Act  authorizes  charge,  but 
does  not  make  service  compulsory. 

Undue  prejudice  of  Buckley  line  and  Wrexham  line  traffic. 
The  Buckley  traders  say  the  full  maximum  is  charged  on  their 
line,  but  not  on  the  Wrexham  section. 

We  do  not  assent  to  the  principle  involved  in  such  a  con- 
tention. "  It  appears  to  us  that  at  least  in  cases  where  the  entire 
rates  for  the  longer  distance  are  substantially  greater  than  those 
for  the  shorter  distance,  the  question  what  is  a  proper  amount 
of  difference  between  them  is  a  complex  one,  depending  upon  a 
variety  of  circumstances,  and  that  in  order  to  create  an  un- 
due prejudice,  it  is  not  enough  that  this  difference  should  be 
arithmetically  disproportionate  to  the  distances." 

Station  rate-books.  The  law  is  now  altered,  and  the  decision 
on  this  point  is  of  small  importance. 
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358.—  Budd  r.  L.  &  N.W.R.,  1877,  4  By.  &  Ca.  Tr.  Gas.  393. 

Undue  preference  of  Swansea  over  Ystalyfera;  and  claim 
£50  overcharges. 

Hates  for  tinplates:  Ystalyfera  to  Liverpool,  12s.  Qd.  ; 
Swansea  to  Liverpool,  12  miles  further,  11s.  4d.  Swansea  rate 
reduced  in  consequence  of  competition  by  sea.  Reduced  rate 
quoted  for  a  radius  of  six  miles. 

Case  stated  for  the  opinion  of  the  Court  by  Bramwell,  B.  The 
question  was:  Whether,  under  the  circumstances  above  stated, 
the  plaintiff  was  entitled  to  recover  the  said  excess. 

Kelly,  C.B.  :  A  preference  of  the  most  mischievous  descrip- 
tion, and  a  denial  of  those  facilities  of  traffic  which  the  company 
is  bound  by  the  Act  to  supply  to  all  equally.  According  to 
the  company's  present  contention,  a  manufacturer  who  happened 
to  be  half  a  mile  within  the  radius  would  be  preferred  to  one 
i  in  mediately  without  it.  The  case  is  identical  in  principle  with 
Evershed,  319. 

Cleasby,  B.  :  The  language  of  Cresswell,  J.,  in  Ransome,  8,  is 
admirable.  Rest  decision  on  Evershed,  319. 

1  1  uddleston,  B.  :  Am  not  satisfied,  but  follow  the  considered 

_:  ment  of  the  Court  in  that  case. 

[See  Pickering  Phipps,  381.] 

359.—  Denaby  Main  Colliery  Co.  v.  M.S.  &  L.R.,  1880, 
3  Ry.  &  Ca.  Tr.  Cas.  426. 

Complaint  of  undue  preference  :  — 

(1)  Coal  to  Grimsby  and  New  Holland  charged  2s.  9d.  from 
•-ton  and  3s.  Id.  from  Denaby,  although  the  distance  is  four 

miles  in  favour  of  the  latter. 

iiat  the  collieries  being  situated  on  lines  of  railway 
inally  distinct,  and  with  different  charging  powers,  the 
<  u  instances  of  the  traffic  (not  stated)  were  such  as  to  justify  the 
lower  ra 

(2)  The    canal    tolls,   Denaby   to    Eeadby,  28}  miles,  are 
charged  Is.  2JJ.  per  ton;   to  other  collieries  13  miles  further, 
Is.  3d.  only. 

The  Commissioners  accepted  the  answer  that  above  Denaby 
the  canal  is  so  encumbered  with  locks,  and  so  expensive  and 
difficult  to  work,  that  no  higher  tolls  could  be  demanded. 
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Coal,  for  conveyance  on  the  canal,  is  sold  at  Denaby  at  22  cwt. 
to  the  ton,  but  higher  up  at  24  cwt.  to  the  ton. 

(3)  South  Yorkshire  collieries,  over  a  distance  extending  for 
some  20  miles,  and  of  which  Denaby  was  situated  furthest  from 
the  eastern  ports,  all  grouped  together  for  the  purposes  of  rates  to 
Hull,  Goole,  Grimsby  and  Keadby.  At  the  date  of  the  applica- 
tion coal  was  sold  at  5s.  Qd.  per  ton,  the  rates  being  2s.  l^d. 
for  25  to  40  miles  to  Keadby,  and  56  to  70  to  Grimsby. 

It  appeared  by  the  evidence  that  the  owners  of  the  grouped 
collieries,  other  than  Denaby,  sent  coal  in  both  directions,  and 
approved  of  the  grouping,  alleging  that  it  facilitated  shipping 
in  various  ways,  and  enabled  pits  to  be  sunk  which  would 
otherwise  be  unable  to  compete.  The  group  rates  were  in 
operation,  and  working  satisfactorily,  before  the  Denaby  pits 
were  opened. 

The  Commissioners  held  that  the  reasons  given  did  not  justify 
exceptional  rates.  The  general  rule  that  under  the  same  cir- 
cumstances the  rates  should  be  after  the  same  rate  per  ton 
per  mile,  was  not  so  rigid  that  any  want  of  conformity  to  it 
must  needs  be  illegal.  Here  there  was  keen  competition  for 
orders,  and  the  fact  that  Denaby  paid  a  higher  rate  in  proportion 
to  others  could  not  be  otherwise  than  a  disadvantage  to  them, 
as  affecting  the  relative  price  of  coal,  and  as  tending  to  limit 
the  demand  for  it.  "Differential  rates  in  the  opinion  of  one 
coal  owner  would  be  wrong,  because  they  would  give  the  Denaby 
colliery  an  advantage  over  the  other  collieries."  With  such 
prices  and  rates  as  those  in  question,  "  a  rate  for  cost  of  transit 
reduced  or  differentiated  by  only  a  fraction  of  a  penny  per  ton 
per  mile  for  a  few  miles  is  not  an  inconsiderable  advantage,  and, 
if  due  to  the  natural  position  of  a  locality,  ought  not  to  be 
refused  without  good  grounds." 

The  Court  were  of  opinion  that  the  rates  should  be  calculated 
on  the  basis  of  a  fixed  charge  of  Is.,  and  the  remainder  by  equal 
mileage. 

On  an  application  to  state  a  case,  on  the  ground  that  no 
proof  of  actual  damage  had  been  given,  and  that  consequently, 
as  a  matter  of  law,  no  undue  preference  had  been  shown,  the 
Commissioners  declined  so  to  do. 

By  the  Court :  The  railway  company  desire  to  appeal  on  the 
ground  that  a  complainant  under  the  Traffic  Act  is  not  entitled 
to  relief,  unless  he  can  show  specifically  that  the  operation  of 
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which  he  complains  has  inflicted  on  him  actual  and  undue  loss, 
and  that  such  prejudice  as  is  inevitable  from  having  to  pay  more 
for  conveyance  than  other  senders  of  the  same  traffic,  is  not  the 
kind  of  prejudice  intended  by  the  Act.  This  might  have  been 
a  point  of  law.  Our  own  view  is,  that  when  an  individual  is 
subjected  to  special  disadvantage,  or  that  others  are  preferred 
over  him,  an  undue  prejudice  ought  to  be  assumed  to  arise. 
In  this  case  direct  evidence  was  given,  which  we  accepted  as 
a  matter  of  fact.  "  We  refer  to  the  evidence  of  the  commercial 
manager  of  the  Denaby  Co.  as  to  the  difficulty  they  had  at  times 
of  disposing  of  their  coal,  and  the  quantities  that  would  then 
accumulate  on  hand,  and  as  to  the  bearing  which  their  being 
charged  the  same  group  rate  with  other  collieries  compel 
with  them  in  selling  coal  at  those  times  had  on  the  glut  at  their 
nwn  works.  To  his  evidence  we  had  to  join  that  of  some  of 
the  witnesses  for  the  defence,  as  cited  by  us  in  our  decision,  and 
which  tended  to  show  that,  if  their  coal  rates  were  made  pro- 
portionate to  distance,  they  could  not  continue  tp  compete  with 

Denaby  Co.  at  the  ports  to  which  the  group  rating  appli 
Opinions  may  differ  as  to  the  amount  of  prejudice  of  this  kind 
necessary  to  constitute  a  grievance  within  the  meaning  of  the 
Traffic  Act,  1854;  but  this  must  always  be  a  question,  not  of 
law,  but  of  fact,  depending  on  the  details  of  each  particular 
case." 

On  appeal  to  a  Divisional  Court  for  a  prohibition  to  enforce 
the  order,  or  a  mandamus  to  state  a  case,  Field  and  Manisty,  JJ., 
dismissed  the  application. 

On  appeal  to  the  Court  of  Appeal :  Selborne,  L.C. :  There  is 
no  ground  whatever  for  granting  a  rule  nisi,  either  for  prohibi- 
tion or  by  way  of  mandamus.  There  is  not  the  least  pretence 
for  granting  a  prohibition.  As  to  mandamus,  the  question  is 
one  of  fact,  not  law.  "  They  give  a  decided,  distinct,  and  great 
advantage,  as  it  appears  to  me,  to  the  distant  collieries.  That 
may  be  doe  or  undue,  reasonable  or  unreasonable,  but  under 
those  circumstances  is  not  the  reasonableness  a  question  of  fact  ? 
Is  it  not  a  question  of  fact,  and  not  of  Ja\\.  wh<  ther  such  a 

NTence  is  due  or  undue?  Unless  you  could  point  to  some 
other  law  which  defines  what  shall  be  held  to  be  reasonable  or 
unreasonable,  it  must  be,  and  is,  a  mere  question,  not  of  law, 
but  of  far 

Brett,  I    I         I  think  that  where  you  find  two  collieries  are 
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so  placed  that  one  is  at  a  much  larger  distance  than  the  other, 
and  where  the  question  is  what  is  to  be  the  rate  of  payment 
from  each  of  them  to  the  same  point,  the  mere  fact  of  the  same 
charge  being  made  to  both  to  the  same  point,  one  being  from 
a  larger  distance  than  the  other,  is  prima  facie  evidence  of  an 
undue  preference.  It  is  bringing  the  colliery  which  is  naturally 
at  a  greater  distance,  practically  as  a  money  matter,  at  the  same 
distance'as  the  other,  whereas,  under  ordinary  circumstances,  the 
one  which  is  nearer  to  the  given  point,  which  is  the  market, 
would  be  able  to  carry  its  goods  to  that  market  at  a  cheaper 
rate,  and  therefore  be  enabled,  according  to  the  ordinary  rule 
of  trade,  to  sell  at  a  lower  price,  and  so  get  a  preference.  By 
bringing  the  other,  which  is  naturally  at  a  larger  distance,  in 
point  of  money  to  the  same  distance,  you  do  give  that  which 
is  at  the  larger  distance  a  money  preference  over  the  other,  and 
a  market  preference  over  the  other,  and  you  take  that  natural 
preference  from  the  one  which  had  a  natural  preference,  and 
so  prejudice  it." 

360.— Denaby  Main  Colliery  Co.  v.  M.S.  &  L.R.,  1881, 
4  Ky.  &  Ca.  Tr.  Gas.  23. 

Application  of  M.S.  &  L.R.  to  review  previous  decision. 

Bates  to  other  collieries  had  been  raised,  giving  Denaby  an 
undue  advantage.  "Such  was  the  competition  in  the  coal  trade 
that  a  difference  of  price  of  Id.  per  ton  would  command  the 
market,  the  lower  price  being  certain  to  receive  the  order."  It 
was  in  the  public  interest  that  the  same  charge  should  be  made  to 
all  collieries  in  the  group,  whereby  a  more  effectual  competition 
would  arise  for  the  supply  of  the  public.  As  the  collieries  had  been 
injured,  they  ought  in  fairness  to  be  heard. 

Sir  F.  Peel :  The  real  applicants  are  the  colliery  owners. 
Their  affidavits  say  it  is  a  very  great  advantage  to  them  to  be 
charged  the  same  rates  as  Denaby.  They  have  had  that  advantage 
for  many  years,  and  they  want  it  continued.  That  was  the  very 
question  considered  at  great  length  last  year,  when  we  decided  that 
Denaby  ought  no  longer  to  be  subjected  to  this  disadvantage. 

Mr.  Commissioner  Miller :  The  evidence  shows  that  Denaby 
cannot  supply  the  whole  market.  But  that  has  nothing  to  do 
with  the  principle  of  the  question  as  between  the  customer  and 
the  railway  company. 
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361. — Denaby  Main  Colliery  Co.  v.  M.S.  &  L.R.,  1881, 
4  Ry.  &.  Ca.  Tr.  Cas.  28. 

Canal  traffic.  A  further  complaint  of  the  same  character  as 
before,  but  dealing  with  traffic  upon  other  canals  belonging  to 
M.S.&L.R 

The  Court  came  to  the  conclusion  that  if  Denaby  coal  was  due 
to  pay  a  toll  of  Is.  Id.  for  28 J  miles,  the  toll  of  Is.  1J^.  only  gave 
an  undue  preference  to  Sheffield  at  43  miles,  and  Barnsley  at  41 
miles,  and  they  expressed  an  opinion  that  if  these  tolls  were  main- 
tained the  Denaby  toll  should  be  reduced  to  lid. 

362.— M.S.  &  L.R.  v.  Denaby  Main  Colliery  Co.,  1884, 
4  Ry.  &  Ca.  Tr.  Cas.  438. 

Counter-claim  for  damages : 

1.  The  Hamburg  American  SS.  Co.  agreed  to  make  a  trial  of 
South  Yorkshire  coal,  upon  the  terms  that  it  should  be  supplied  at 
Grimsby  at  a  reduction  of  from  Wd.  to  Is.  on  their  current  prices. 
Their  liners  accordingly  called  at  Grimsby  for  some  three  years, 
and,  with  a  sole  view  of  inducing  them  to  continue  so  to  do, 
the  railway  company  made  a  reduction  of  Sd.  per  ton  on  all  coal 
si  lipped  by  them. 

•J.  Ooal  for  sale  at  Grimsby  was  delivered  from  sidings  at  th 
plttis.' station;  a  charge  for  detention  was  made  if  the  waggons 
were  not  released   in  two  days.     Two  firms  of  coal  merchant-, 

•.iiister,  and  Josse  &  Co.,  provided  private  sidings  of  their  own, 
a»nd  in  consideration  were  allowed  rebates  varying  from  2d.  to  Qd. 

It  was  not  found  that  any  saving  of  expense  to  the  company 
adequately  represented  the  rebate  allowed. 

3.  A  further  allowance  was  made  to  tin?  two  firms  of  2  per 

i .  on  their  nett  debit,  on  the  ground  that  the  waggons  owned 
l.y  them  might  be  sent  empty  to  any  colliery,  whilst  the  waggons 
belonging  to  Denaby  and  other  colliery  owners  were  required  to 
l>e  returned  to  the  owning  colliery. 

l.  With  the  view  of  creating  a  traffic  in  South  Yorkshire  coal 
t  >  places  on  the  coast  south  of  Harwich,  it  was  agreed  tli.it 
Bannister  shouM  provide  vessels,  and  endeavour  to  develop  this 
trade ;  an  allowance  of  Gd.  per  ton  was  made  to  him,  described  in 

company's  books  as  "agency  commission  for  shipment  of  coal 
by  coastwise  vessel  to  ports  south  of  Harwich." 

The  Denaby  Co.  alleged  that  all  these  rebates  and  allowances 
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constituted  breaches  of  the  Kailways  Clauses  Act,  1845,  and 
claimed  to  be  allowed  such  sums  as  should  place  them  upon 
the  same  footing. 

5.  Denaby  also  claimed  overcharges  and  general  damages  in 
respect  of  the  group  rates  which  the  Kailway  Commission  had 
found  to  be  illegal. 

Divisional  Court  (Mathew  and  Day,  JJ.):  1.  The  provisions 
of  section  90  have  been  clearly  violated.  The  effect  of  the 
arrangement  was  to  give  Bannister  a  monopoly  of  the  shipments 
by  the  Hamburg  American  line.  Oxlade,  386,  is  a  decisive 
authority. 

2  and  3.  These  follow  the  same  principle.  The  arbitrator 
finds  that  the  allowances  are  not  justified  by  economy  in  working. 

4.  "  We  consider  upon  these  findings  that  this  was  an  allowance 
which,  in  effect,  was  a  reduction  upon  the  charges  for  carriage 
made  to  Bannister.     The  excuse  of  the  railway  company  would 
seem  to  be  that  they  lowered  their  rates  of  carriage  to  Bannister 
to  enable  him  to  develop  the  traffic  with  profit  to  the  company. 
They  cannot,  in  order  to  obtain  such  an  advantage,  compel  other 
persons  to  carry  on  their  business  on  terms  less  profitable  to  them. 
The  allowance  was  made,  it  may  be  indirectly,  within  the  meaning 
of  section  90,  but  it  appears  to  us  to  have  certainly  been  made  in 
favour  of  Bannister,  and  against  the  defts.  and  others  in  the  same 
trade.     Our  answer  to  that  question  is  like  the  answer  to  the 
others,  that  this  was  an  overcharge  in  respect  of  the  coal  carried 
to  Grimsby,  having  regard  to  the  arrangement  with  Bannister." 

5.  We    think    the    group    rates    also    are    a    violation    of 
section   90.      Evershed,    319,    is    an    authority   for   recovery   of 
overcharges.     We  do  not  accept  the  narrow  construction  that 
the  section  only  applies  where   the  termini  correspond.      "  In 
the    absence    of    special    circumstances    to   justify    the    same 
charge  for  carrying  a  greater  distance   for  one  customer  than 
for  another,  there  would  appear  to  be  that  kind  of  inequality 
that  section  90  is  intended  to  prevent.     In  such  cases  part  of 
the  services   to   the  particular  customer  would    be   practically 
rendered    gratuitously,  to    the   disadvantage   of   others."      The 
facts  do  not  seenl  to  justify  damages  beyond  overcharges.     As 
regards  damages  under   Kailway  and  Canal  Traffic  Act,  1854, 
section  6  makes  it  clear  that  no  action  will  lie. 

Court  of  Appeal  (Brett,  M.R.,  Cotton  and  Lindley,  L.JJ.) : 
The  word  "  using  "  in  section  90  means  using  in  any  sense,  and 
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is  not  confined  to  the  case  of  payers  of  tolls.  "It  becomes,  how- 
ever, necessary  to  consider  the  meaning  of  these  three  expres- 
sions, viz.,  first,  'passing  only  over  the  same  portion  of  the 
line ; '  second,  '  under  the  like  circumstances  ; '  and,  third,  '  in 
favour  of  or  against  any  particular  person/ 

"  The  expression  '  passing  only  over  the  same  portion  of  the 
line*  appears  to  us  to  mean  passing  between  the  same  points  of 

arture  and  arrival,  and  passing  over  no  other  part  of  the 
line.  This  interpretation  is  the  natural  interpretaton  of  the 
words;  it  was  adopted  by  the  Lord  Chancellor  in  Finnic,  317, 
and  by  the  Court  of  Session  in  the  recent  case  that  was  handed 
up  to  the  Court  at  the  close  of  the  argument  of  Murray,  320, 
And  there  is  no  decision  in  which  any  other  interpretation  has 
been  put  upon  this  expression. 

"Secondly,  the  expression  'under  the  like  circumstances' 
has  been  the  subject  of  decision,  and  must  now  be  taken  to 
mean  under  like  circumstances  as  regards  the  service  performed 
by  the  railway  company  in  receiving,  carrying,  and  delivering 
the  goods.  This  was  decided  in  Sutton,  318,  and  in  Evershed,  319. 
In  the  present  case  the  railway  company  have  infringed  thi> 
provision  of  section  90,  as  regards  the  coal  carried  to  Grimsby 
shipped  on  the  American  steamers,  and  also  as  regards  the 

I  carried  to  Grimsby  and  shipped  to  ports  south  of  Harwich. 
Thirdly,  the  expression  'in  favour  of  or  against  any  particular 
person/  at  the  end  of  section  90,  remains  to  be  considered. 
These  words  occur  in  a  sentence  which  follows  the  early  part  of 
the  proviso,  and  which  is  part  of  the  proviso.  The  prohibition 

he  end  of  section  90  appears  to  us  to  do  little  more  than 
throw  light  on  what  is  meant  by  'same  circumstances/  and 
emphasises  the  earlier  portion  of  the  proviso.  Both  portions  of 
it  are  confined  to  cases  in  which  goods  of  a  similar  description 
are  carried  only  between  the  same  termini  and  under  the  same 

nmstances.  We  do  not  think  that  the  prohibition  extends 
to  other  goods  not  so  carried.  The  prohibition  is  not  an  inde- 

lent  enactment  applicable  to  goods  not  already  provided  for. 

wore,  the  whole  section  would  prescribe  equality  of  rate 

of  toll  in  all  cases,  for  tolls  which  can  neither  be  reduced  nor 

advanced  in  favour  of  or  against  any  one  must   l»o  at  tin-  sant.- 

rate  to  all   persons      Hut  this  equality  of  rate  is  expressly 

uired  for  goods  of  the  same  sort  carried  only  over  the 
same  portion  of  the  line,  and  under  the  same  circumstances,  and 


250  THE   LAW   OF   KAILWAY  AND   CANAL   TRAFFIC. 

being  expressly  required  for  such  goods;  similar  equality  can 
hardly  have  been  intended  for  all  goods.  We  come,  therefore t 
to  the  conclusion  that  the  equality  clause  and  prohibition 
against  favouritism  contained  in  section  90  are  both  confined 
to  the  cases  specified  in  the  proviso,  and  that  the  prohibition 
against  favouritism  at  the  end  of  the  section  is  not  more 
extensive  in  its  operation  than  the  equality  clause  which 
immediately  precedes  it.  This  appears  to  be  the  view  taken 
by  Lord  Blackburn  in  Sutton's  case  (as  will  be  seen  by  turning 
to  the  L.E.  4  H.L.  Gas.,  pp.  238,  243),  although  it  was  not 
necessary  to  decide  the  point  in  that  case.  This  view  of  section 
90  no  doubt  very  seriously  limits  its  operation.  But  its  failure 
to  accomplish  its  supposed  object  is  notorious,  and  that  very 
circumstance  led  to  the  passing  of  the  much  more  sweeping 
enactment  contained  in  the  Bail  way  and  Canal  Traffic  Act,  1854." 
Every  transaction  violates  the  provisions  of  the  Traffic  Act,, 
but  under  this  no  action  will  lie.  Denaby  would  be  entitled  to 
damages  in  respect  of  Hamburg  and  Harwich  traffic  if  they  had 
shown  that  they  had  sustained  any,  and  to  overcharges  if  they 
had  sent  traffic ;  but  they  have  not  done  so. 

The  result  of  the  decision  of  the  Court  of  Appeal  under 
each  head  is : 

1  and  4.  A  violation  of  section  90 ;  but  no  damage  shown. 
For  anything  that  appears,  Denaby  coal  was  sold  in  the  same 
proportion   as    though   the   allowance   had    been    made    public 
and  open  to  everybody. 

2  and  3.  Some  allowance  is  due,  but  it  is  impossible  to  say  on 
what  principle  it  is  to  be  fixed. 

(5)  A  violation  of  section  2,  but  the  only  remedy  is  injunction. 

On  appeal  to  the  House  of  Lords,  Halsbury,  L.C.,  Selborne, 
Blackburn,  Fitzgerald,  LL. :  The  decision  of  the  Court  of 
Appeal  was  confirmed  on  all  points,  except  that  the  noble  and 
learned  lords  were  unanimous  in  holding  that  the  applicants  were 
entitled  to  pay  the  same  charges  and  receive  the  same  rebates  as 
Bannister  &  Co.  during  the  period  in  which  the  Hamburg  and 
Harwich  allowances  were  made  to  them. 

"  The  arbitrator  has  asked  '  upon  what  principle  the  amount 
of  the  overcharge  in  this  respect  is  to  be  ascertained.'  Unless 
insuperable  difficulty  arises  from  the  fact  that  these  allowances 
are  made  only  on  the  particular  coals  shipped  during  certain 
periods  of  time  by  the  Hamburg  American  steamers,  and  for 
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ports  south  of  Harwich  (the  exact  quantities  are  or  may  easily 
be  ascertained),  I  agree  with  the  arbitrator  in  holding  this  to 
be  a  case  of  overcharge,  and  not  a  question  of  damages,  and  I 
should  answer  his  question  (upon  the  authority  of  Button's  case 
and  Evershed's  case,  and  of  the  opinion  of  Lord  St.  Leonards  in 
Finuie's  case)  by  saying  that  the  proper  measure  of  the  over- 
charge to  the  appellants  is  the  difference  between  the  amount 
charged  to  them  and  that  charged  (after  deducting  the  allow- 
ance) to  Bannister  for  coals  carried  over  the  same  part  of  the 
railway,  and  under  the  same  circumstances,  during  the  same 
period  of  time.  Is  there,  then,  any  insuperable  difficulty  arising 
out  of  the  fact  that  during  these  periods  of  time,  not  only  the 
coals  on  which  these  allowances  are  made,  but  also  other  coals 
on  which  Bannister  was  charged  the  same  rates  with  the 
appellants,  were  carried  over  the  same  distance  and  under  the 
same  circumstances  ?  I  do  not  think  so.  It  being  known  how 
much  coal  was  actually  carried  at  the  reduced  rate  for  Bannister 
during  these  periods,  it  seems  to  me  to  result,  from  the  principle 
established  in  the  cases  of  Sutton  and  Evershed,  that  the  appel- 
lants ought  to  have  been  charged  at  the  same  reduced  rate  up 
to,  but  not  beyond,  the  same  total  quantity  during  the  same 
period  of  time,  and  that  this  is  the  true  measure  of  the  over- 
charge for  which  the  arbitrator  ought  to  give  them  credit  I 
think  that,  for  this  purpose,  the  particular  destination  of  Ban- 
nister's coals,  and  the  fact  that  the  appellants  did  not  ship  coals 
by  the  Hamburg  American  steamers,  or  to  ports  south  of  Harwich, 
ought  to  be  disregarded  as  immaterial.  If  a  different  vi-  \\  \\vn- 
adopted  by  your  lordships,  railway  companies  might,  to  a  very 
great  extent,  escape  from  the  provisions  of  the  Act,  merely  l»y 
making  allowances  to  favoured  customers  on  some  definite  part 
lees  (by  which  I  mean  substantially,  and  not  only  colouniMy 
less)  than  the  whole  of  the  goods  carried  for  them.  I  think 
"with  the  Court  of  Appeal)  that  there  would  be  very  great 
ilty,  it  the  principle  of  overcharge  were  rejected,  in  finding 
any  other  remedy  by  way  of  damages  applicable  to  such  a  case." 
The  question  as  to  how  far  the  latter  portion  of  section  90  is 
due  to  receive  an  independent  construction  <li<l  not  arise  for 
definite  decision  in  this  case.  The  opinion  of  Earl  Selborne  is  as 
follows:  "  I  agree  with  Lord  St.  Leonards,  that  the  concluding  wor.Ja 
of  the  section, '  and  no  redaction  or  advance  shall  be  made,  either 
directly  or  indirectly,  in  favour  of  or  against  any  particular 
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company  or  persons,'  are  not  only  capable  of,  but  ought  to  receive, 
an  independent  operation.  But  I  do  not  think  it  possible  to  hold 
(looking  at  the  context  in  which  they  stand)  that  the  mere  fact 
of  inequality  in  the  rate  of  charge,  when  unequal  distances  are 
traversed,  can  constitute  a  preference  inconsistent  with  them.  I 
think  it  must  be  proved  as  a  fact  that  the  case  is  one  of  favour  or 
partiality  to  particular  companies  or  persons,  and  I  am  unable  to 
infer  this  without  more  than  is  found  here  by  the  second  part  of 
the  special  case." 

363.— Richardson  v.  Mid.  R.,  1881,  4  Ey.  &  Ca.  Tr.  Gas.  1. 

Complaint  of  undue  preference  of  Burton  over  Newark  : 
1.  Bates  for  beer.  2.  General  traffic,  under  500  Ibs.  3.  Malt 
and  hops.  4.  Bottled  beer. 

By  the  Court:  The  Burton  rates  complained  of  came  into 
operation  originally  through  an  agreement  with  Messrs.  Bass 
&  Co.,  but  they  have  become  in  practice  the  rates  charged  to  all 
brewers  in  Burton. 

1.  The  rates  outwards  from  Newark  average  some  25  per  cent, 
or  30  per  cent,  higher  for  the  same  distance  than  the  rates  from 
Burton.     The  volume  of  traffic  dealt  with  at  the  two  places  is 
much  greater  in  the  case  of  Burton  than  of  Newark.    The  brewers' 
traffic  at   Burton  amounts  to  534,000  tons,  that   at  Newark  is 
under  9000  tons.     The  greater  part  of  Burton  beer  goes  away 
in  full  train-loads,  and  this  results  further  in  heavier  loadings 
per  waggon.     The   average   truck-load  from   Burton   is   nearly 
2  tons  10  cwt.,  while  that  from  Newark  is  about  15  cwt.     Such 
difference   in    loading    justifies    the   differences    in   rates   com- 
plained of. 

2.  The  Burton  agreement  provides  for  consignments  of  under 
500  Ibs.  being  charged  at  the  tonnage  rate.    Much  of  the  Newark 
traffic  goes  in  these  small  consignments,  and  this  accounts  for 
the  light  loading  already  allowed  for  in  the  difference  of  rate. 
The  circumstances  are  the  same  in  each  case,  and  no  facts  exist 
to  justify  the  inequality.     If  the  concession  is  made  at  Burton, 
it  should  be  made  also  at  Newark. 

3.  Although  the  inwards  traffic  is  greater  at  Burton  than  at 
Newark,  yet  each  separate  consignment  is  more  or  less  of  the 
same  character.     Yet  the  rates  charged  for  the  same  distances 
are  about  in  the  proportion  of  8s.  6d.  to  10s.     There  is  nothing 
to  justify  this  inequality. 
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4.  From  Burton,  bottled  ales  are  only  charged  at  the  cask 
rates;  the  same  concession  should  be  allowed  to  Newark. 

364. — Broughton  and  Plas  Power  Co.  v.  G.W.R.,  1883, 
4  By.  &  Ca.  Tr.  Gas.  191. 

Undue  preference  of  South  Wales  coal  over  North  Wales 
coal  to  Birkenhead. 

Kates :  North  Wales,  36  miles,  2s.  5d. ;  South  Wales,  156 
miles,  6s. 

Counsel  for  defts. :  No  comparison  between  distances  of  30 
miles  and  150  miles.  If  substantial  difference  in  rate,  Statute 
not  violated  through  want  of  precise  proportion.  Not  in  pari 
materid.  Lower  mileage  rate  justified  by  (a)  competition  with 
sea ;  (6)  shorter  L.  &  N.W.  route  ;  (c)  greater  profit. 

By  the  Court :  We  are  bound  by  precedents  in  the  Court 
of  Common  Pleas  to  hold  that  long  and  short  distance  traffic 
compare,  and  that  the  fact  that  the  company  is  acting  in  its  own 
interests  in  reducing  its  rates  over  a  certain  portion  of  line 
would  not  be  regarded  as  a  justification,  if  those  for  whom 
it  carried  had  competing  interests  among  themselves,  and 
lower  rate  operated  to  the  prejudice  of  one  against  the  other. 
On  merits  of  case  it  appears  that  more  profit  is  earned  on  the 
long-distance  traffic  than  on  the  shorter.  This  being  so,  those 
who  impugn  the  rate  must  show  that  they  are  prejudiced. 
The  applicants  do  not  show,  as  was  shown  in  Denaby,  359,  that 
their  output  is  diminished  or  that  any  coal  remains  on  han-1. 
A  coal  that  pays  6s.  for  carriage,  and  is  still  preferred  to  one 
that  pays  2s.  2d.  only,  is  apparently  a  different  article.  South 

lea  coal  commands  a  price  of  4s.  6d.  per  ton  more  at  Birken- 
head than  North  Wales  coal,  and  some  time  ago  the  difference 
was  as  much  as  5s.  Qd.  Moreover,  in  two  years  the  North  \Yal<- 
coal  has  advanced  in  |>ri<-<'  1  .  '> /.,  \shile  the  steam  coal  has 
remained  stationary.  With  these  and  similar  facts  in  evidence, 

iocs  not  seem  that  the  comparative  railway  rates  affect  the 
price  of  coal,  or  the  competition  between  the  two  classes,  or  tint 
any  difference  in  charge  is  made  which  is  not  justified  by 
difference  in  cost  of  conveyance. 

365.— Macfarlane  v.  N.B.R.,  1884,  4  By.  &  Ca.  Tr.  Cas  269. 

Applicants  forwarded  traffic  from  one  Glasgow  station,  and 
their  competitors  from  another,  at  which  favourable  modes  of 
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charging  (e.g.  "  smalls "  at  4-ton  rates,  different  classes  of 
castings  lumped  together,  etc.)  were  adopted. 

The  defts.  adjusted  the  preferences  complained  of  before  the 
hearing,  and  denied  applicants'  right  to  an  injunction. 

By  the  Court:  The  unequal  terms  on  which  the  N.B.  Co. 
conveyed  the  traffic  of  the  two  firms  to  London,  overcharging 
at  one  station  and  undercharging  at  the  other,  and  the  long 
period  over  which  the  differential  treatment  extended  before  the 
applicants  became  aware  of  it,  had  an  injurious  effect  on  their 
trade,  by  no  means  confined  to  the  mere  quantum  of  the  railway 
charges.  When  the  matter  came  under  the  notice  of  the  general 
manager  it  was  his  duty  to  make  such  reparation  as  was  in  his 
power,  but  the  defts.  do  not,  in  fact,  make  any  substantial  offer  of 
reparation  at  all,  and  there  is  no  evidence  that  as  regards  the 
past  the  two  firms  have  been  put  upon  an  equality.  Under  all 
the  circumstances,  the  applicants  will  not  be  adequately  protected 
without  the  injunction  for  which  they  have  applied. 

366.— Merry  &  Cunninghame  v.  G.S.  &  W.R.,  1884, 
4  By.  &  Ca.  Tr.  Gas.  383. 

Complaint  of  undue  preference.  Applicants,  3  miles,  57 
chains,  at  6d.  per  ton ;  Eglinton  Co.,  5  miles,  54  chains,  at  Id. 
per  ton. 

The  competitive  traffic  of  Messrs.  Eglinton  was  carried  under 
an  agreement  (1865)  at  a  scale :  Under  3  miles,  4d. ;  under  4 
miles,  5d  ;  under  5  miles,  6d. ;  under  6  miles,  Id. 

Applicants  claimed  to  be  charged  under  the  same  scale,  and 
to  pay  5d.  per  ton  only  instead  of  Qd. 

Sir  Frederick  Peel :  The  Eglinton  Co.  have  no  traffic  upon 
which  a  charge  of  5d.  is  made.  The  charge  made  is  under  a 
six-mile  clause.  If  the  defts.  do  not  charge  the  full  maximum 
in  either  case  there  is  no  undue  preference  in  a  charge  of  6d.  for 
4  miles  and  7d.  for  6  miles.  The  fact  that  an  agreement  exists 
which,  if  acted  upon,  would  create  an  undue  preference,  does  not 
give  rise  to  such  preference  until  it  is. 

Mr.  Commissioner  Miller :  I  am  of  opinion,  without  deciding 
the  point,  that  if  a  company  divide  their  short  distance  into 
links,  with  various  charges  for  each  link,  every  subject  of  her 
Majesty  trading  in  the  same  articles  has  a  right  to  say,  "  I  insist 
on  getting  the  benefit  of  that  contract."  The  applicants  have 
not  done  so,  but,  with  the  knowledge  of  the  existence  of  this 
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agreement,  they  have  preferred  to  enter  into  a  separate  agreement 
themselves,  many  of  the  clauses  of  which  would  be  applicable  to 
the  Eglinton  traffic,  but  are  not  made  so.  The  traffic  generally 
is  different,  and  the  agreements  appear  to  treat  the  two  firms 
equally  fairly. 

367.— Girardot  Flinn  &  Co.  v.  Mid.  K.,  1884, 
4  Ry.  &  Ca.  Tr.  Cas.  291. 

Undue  preference  of  Burton  over  Derby. 

By   the   Court:  From    18    stations,    chosen   for   illustration, 

'0  tons  carried  to  Burton,  855  tons  carried  to  Derby.  The 
rates,  if  averaged,  show  that  for  a  distance  of  45  miles,  Burton 
is  charged  5s.  per  ton,  Derby  6s.  lid.  Moreover,  there  is  a 
fixed  special  rate  at  Burton,  applicable  all  round,  of  Id  per  ton 
per  mile,  plus  2s.  6cZ.  Special  rates  to  Derby  can  only  be  had 
on  special  application  ;  and,  meantime,  the  market  is  lost.  Defts. 
rely  on  difference  in  volume  of  traffic:  Burton,  total  600,000 
tons;  barley,  55,000  tons.  Derby,  total  22<>,<>ii<)  tuns;  barley, 
6900  tons.  The  total  traffic  can  have  no  bearing  on  the  case. 
Defts.  say,  as  to  barley :  Special  agreement  with  Bass  is 
justified  by  large  quantities;  then,  agreement  made  applicable 

ill  other  Burton  brewers.  Consequently  defts.  admit  that 
the  smaller  brewers  at  Burton  do  not  bring  traffic  under  more 
favourable  conditions  than  those  of  Derby.  Defts.  allege,  in 
modification  of  the  disparity,  that  the  loading  works  out  better 
in  one  case  than  the  other  :  average  truck-load  to  Burton,  I  tons 
II  cut.;  average  truck -load  to  Derby,  4  tons  4  cwt. ;  and  the 
exj*?nse  in  each  case  being  the  same,  they  obtain  a  greater 
corresponding  profit  on  each  consignment  This,  on  the  average, 
would  work  out  at  Id.  per  ton.  Defts.  say,  also,  that  in  default 
of  return  loading,  20  per  cent  of  trucks  run  back,  say  for  L'<> 
miles,  empty,  and  they  add  4</.  per  ton  to  the  comparative 
expense  on  this  head.  The  contrary  is  the  case  at  Burton,  where 
the  outwards  traffic  in  beer  necessitates  the  haulage  inwards  of 
many  empty  trucks.  Looking  at  the  malt  traffic  alone,  there 
is  an  inequality  in  the  cost ;  but  the  4<Z.,  when  divided  over  the 
whole  malt  traffic,  is  reduced  to  about  Id.  Defts.  next  compare 
the  cost  of  working  the  two  stations,  and  they  deduce  the  cost  of 
service  terminals  to  be  10.J/7.  and  ?>\d.  respectively,  amounting  to 
an  advantage  of  5</.  per  ton  in  favour  of  Burton.  The  bulk  of 

brewers'  traffic  does  not  pass  through  either  station,  and  this 
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item  is  not  due  to  affect  the  comparison.  The  justification  of 
the  defts.  accordingly  covers  much  less  than  the  existing  differ- 
ence, which  we  take  to  amount  to  an  undue  prejudice  to  the 
applicants.  Applicants  have  substantially  succeeded,  and  are 
entitled  to  costs. 

368.— Skinningrove  Iron  Co.  v.  N.E.R.,  1887,  5  Ey.  &  Ca.  Tr. 

Gas.  244. 

Complaint  of  preferential  rates ;  refusal  of  ledger  account ; 
short  supply  of  waggons. 

By  the  Court :  Preferential  rates.  The  instances  based  upon 
the  application  of  a  graduated  scale  of  charges  show  no  cause  of 
complaint.  The  fact,  standing  alone,  that  of  two  amalgamated 
lines  one  has  a  higher  scale  of  maximum  charges  than  the  other, 
does  not  give  rise  to  a  case  of  undue  preference  when  the  traffic 
on  both  is  charged  alike.  Other  circumstances  being  the  same. 
a  rate  of  2s.  9d.  from  the  Grosmont  works  to  Stockton,  35  J  miles, 
is  primd  facie  an  undue  preference  as  against  the  applicants,  who 
pay  2s.  8d.  from  their  works  to  the  same  place. 

The  Commissioners  differed  as  to  the  facts. 

Sir  F.  Peel  attached  importance  to  the  evidence  that  the 
Grosmont  iron  was  of  a  different  character,  and  did  not  compete 
with  that  of  the  applicants.  By  the  applicants'  own  evidence 
they  did  not  suffer  in  any  degree  by  the  existence  of  the  Grosmont 
rate.  Their  works  could  not  keep  pace  with  the  demand. 

Mr.  Price  did  not  consider  the  preference  justified  from  the 
company's  point  of  view.  "  It  is  admitted  by  Mr.  Tennant  that 
the  iron  now  made  at  Grosmont  under  the  exceptional  treatment 
would  be  made  at  other  furnaces  on  his  line  not  exceptionally 
treated,  and  yielding  equal  revenue  to  his  company  if  Grosmont 
were  shut  out;  and  it  is  certain  that  the  carnage  of  the  same 
quantity  for  the  shorter  distance  at  the  2s.  Sd.  rate  would  leave 
a  larger  profit  to  his  company,  seeing  that  the  additional  \d. 
obtained  from  Grosmont  for  the  9J  miles  does  not  pay  the  cost 
of  carrying  it,  and  occasions  unproductive  wear  and  tear  of  road 
and  stock.  I  put  it  in  this  way,  because  a  rate  so  manifestly 
preferential  must  be  justified  on  some  ground  of  commercial 
advantage  to  the  carrying  company,  or  it  must  be  unreasonable 
and  undue.  Inequality  of  charge  may  be  justified  on  many 
grounds,  but  in  the  case  of  Ransome,  343,  the  Court  found  that 
the  intention  to  enable  one  trader  to  compete  with  another  was 
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not  a  sufficient  justification.  Nor  has  any  other  advantage  to 
the  carrying  company  been  suggested  in  the  course  of  the  case. 
Mr.  Tennant  did  not  attempt  to  show  any.  He  says,  with 
perfect  frankness,  in  his  answer  to  question  794,  that  he  has 
charged  Grosmont  as  much  as  it  can  afford  to  pay,  and  that  that 
had  been  the  foundation  of  his  company's  dealing  with  Grosmont 
But  is  that  a  foundation  on  which  it  is  possible  to  construct  a 
system  of  railway  rating  ?  Is  every  trader  to  rate  himself  at  what 
lie  thinks  he  can  afford  to  pay,  or,  if  not,  at  what  point  is  the 
line  to  be  drawn  beyond  which  the  principle  is  not  to  apply."  The 
honourable  Commissioner  discusses  the  graduated  scale  objected 
to,  and  continues,  "  It  is  because  Mr.  Tennant  has  departed  from 
the  principle  of  his  own  well-conceived  scale  that  I  find  the 
-moiit  rate  to  be  preferential  to  an  extent  that  cannot  be 
ified,  and  which  is  therefore  unreasonable  and  undue.  Mr. 
Tennant,  at  pages  165  and  166  of  the  evidence,  admits,  without 
reserve,  that  he  does  not  contend  for  the  rate  on  financial  or 
commercial  grounds,  but  on  general  grounds,  upon  which,  in  so 
lar  us  he  has  indicated  them,  it  seems  to  me  impossible  to  con- 
struct any  scale  of  rates  that  would  not  be  arbitrary  in  the 
reme.  If  the  N.E.  Co.  find  that  the  Grosmont  traffic  cannot 
secured  at  a  higher  rate  than  2s.  9<2.,  and  are  willing  to 
carry  it  on  those  terms,  there  can  be  no  objection  to  their 
doing  so;  but,  then,  the  rate  from  other  furnaces  nearer  to 
Stockton  should  be  fairly  adjusted  to  the  Grosmont  standard.  .  .  . 
The  learned  counsel  who  summed  up  for  the  respondents,  in  the 
course  of  his  argument,  raised  the  point  that  the  applicants  had 
not  shown  that  they  had  suffered  any  particular  injury  from 
the  Grosmont  rate ;  but  if  they  have  shown  that  the  rate  is 
unreasonable  and  undue,  what  more  is  it  necessary  to  show? 
They  have  established  the  offence  which  the  Act  of  1854  created, 
and  which  this  Court  was  instituted  to  restrain.  I  cannot  myself 
conceive  of  a  preference  given  to  one  trader  \\hidi  must  not  be 
a  pr< -jii'li  '•••  to  any  other  who  deals  in  the  same  merchandise  in 
the  same  market,  and  who  is  thereby  subjected  to  disadvantage 
in  his  competition,  and  it  is  this  disadvantage  to  the  trader, 
u  it  IK »ut  any  commercial  advantage  to  the  railway  company, 
ui.i'-li  renders  the  preference  out  of  which  it  arises  unreasonable 
and  undue;  and  I  am  therefore  of  opinion  that  an  order  should 
be  made  agan.-t  the  N.E.  Co.,  requiring  them  to  desist  from  the 
preference  complaine<i 

VOL.   Ill  S 


258  THE  LAW  OF  RAILWAY  AND  CANAL  TRAFFIC. 

Mr.  Miller :  "  As  to  the  question,  which  was  the  real  question 
in  dispute  in  this  case,  namely,  whether  the  Grosmont  rate  can 
be  supported  relatively  to  the  rate  charged  to  the  applicants,  I 
agree  in  principle,  looking  upon  the  rate  as  an  abstract  rate, 
with  every  word  that  has  been  said  by  Mr.  Commissioner  Price. 
I  think  it  is  absolutely  impossible  to  defend  it  on  any  principle 
whatever.  There  are  two  rates,  the  difference  between  which  is 
so  small  that  it  cannot  possibly  pay  the  difference  in  cost  of 
carriage  alone,  to  say  nothing  of  a  reasonable  profit  to  the 
company  for  the  excess  of  service ;  and  if,  therefore,  this  were  a 
question  merely  whether  the  rates  as  charged  were  relatively  proper 
and  defensible,  I  should  be  obliged  to  say  I  considered  that  no 
defence  for  them  either  had  been  shown  or  could  be  shown.  The 
case  is  made,  if  anything,  worse,  because  Mr.  Tennant  has  pro- 
duced a  scale  which,  I  think,  is  not  only  unexceptionable,  but  the 
very  best  specimen  of  the  manner  in  which  a  scale  of  rates  ought 
to  be  made  up  that  I  have  ever  seen  produced  from  any  one ; 
but  from  this  he  has  deliberately  departed  in  the  case  of  the 
Grosmont  Works,  and  departed,  as  I  make  out,  solely  on  senti- 
mental terms,  because  he  does  not  wish  to  shut  up  works  which, 
no  doubt,  are  very  valuable  to  the  locality  in  which  they  are 
situated ;  but  that  is  a  ground  which,  in  my  opinion,  a  railway 
company  has  no  right  to  entertain." 

The  learned  Commissioner,  upon  the  question  of  injury, 
concurs  in  the  opinion  of  Sir  F.  Peel :  "  An  applicant  is  bound 
to  show,  as  any  other  suitor  in  the  courts  of  this  country  is 
bound  to  show,  that  he  is  aggrieved  by  the  wrong  of  which  he 
complains." 

Upon  an  application  to  state  a  case,  the  members  of  the 
Court  again  expressed  similar  views  in  different  language. 

Ledger  account.  "  When  a  customer  to  whom  credit  is 
allowed  chooses  to  take  advantage  of  the  fact  that  he  has  a  large 
balance  due  from  him  to  the  railway  company  on  an  undisputed 
account,  to  set  off  against  that  balance  a  sum  which  is  in  dispute 
between  them  on  another  and  totally  different  account,  and  pay 
that  balance  short,  I  think  the  company  are  perfectly  justified  in 
saying,  *  For  the  future  you  must  pay  on  delivery/  " 

Supply  of  waggons.  Facts  not  considered  established.  In- 
stances of  delay  not  intentional  or  numerous,  except  when  the 
company  made  complaint  of  the  detention  of  waggons.  "In 
April,  1886,  supplies  seem  to  have  been  partially  withheld  on 
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the  ground  that  there  were  company's  trucks  standing  under 
load  at  the  Skinningrove  works,  and  kept  idle  till  consigned 

iv,  and  that  the  applicants  would  not  pay  demurrage  or 
waggon  hire  for  the  use  of  them.  There  were,  for  instance, 
_1  X.E.  waggons  loaded  at  the  works  on  the  19th  of  March, 

<S  and  detained  there  under  load  till  the  24th.  £8  ;"w.  was 
claimed  for  demurrage,  but  was  refused  to  be  paid.  I  think, 
when  a  customer  has  outstanding  demurrage  accounts  like  this 

iust  him,  or  uses  waggons  in  a  way  which  is  unprofitable  to 
the  company,  he  has  hardly  a  right  to  complain  if  the  company 
becomes  somewhat  chary  of  continuing  to  find  him  waggons." 

369.— James  Greenwood  &  Sons  v.  L.  &  Y.R.,  1888, 
6  Ky.  &  Ca.  Tr.  Gas.  39. 

Applicants,  millers  at  Town  Green,  complained  of  preferential 
rates  allowed  to  competitors  at  Burscough.  The  applicants, 
being  further  from  Liverpool,  paid  higher  rates  on  grain,  and 
claimed  to  have  a  similar  advantage  on  the  rates  for  flour,  thus  :— 

».    d. 
Liverpool  to  Town  Green  (grain),    9 A  miles  ...     4    4 

Town  Green   to  Preston  (flour),  1JJ       „ 5    5 


•->s.i      „  9    9 


. 
Liverpool  to  Burscough  (grain),  14  miles    ...  1     '.' 

Burscough   to    Preston   (flour),   I  1  ......  1     _ 

28.J     „  8  11 

The  Court  held  this  method  of  comparison  to  be  good.  In  further 
>idering  the  rates  complained  <»i,  they  came  to  the  conclusion 
.her  terminal  charges  were  made  to  the  applicants,  who, 
with  their  own  sidings,  did  not  need  them,  than  were  made  to 
competitors  at  Burscough  and  Black  I  .urn,  who  did.  Thus,  assuming, 
somewhat  against  the  applicants,  that  the  conveyance  charge 
was  2Jd.  per  ton  per  mile  in  each  case,  the  station  charges  would 
amount  to  1  at  Tower  Green,  IB.  3d.  at  Burscough,  and 

If.  O.W.  at  Blackburn.  It  might  be  that  the  companies  made 
DO  charge  for  terminals,  but  if  they  did  at  one  place,  they  should 
n.  .ike  the  same  charge  at  another  where  the  services  were 
similar. 
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Mr.  Commissioner  Miller :  "  I  am  distinctly  of  opinion  that 
it  is  not  open  to  a  company  to  charge  these  station  terminals 
capriciously,  that  is  to  say,  it  is  not  open  to  the  company  to  say, 
"  At  station  A,  where  the  line  is  completely  in  our  own  hands, 
we  will  charge  everybody  a  station  terminal ;  but  at  station  B, 
where  we  happen  to  have  a  rival  who  is  giving  the  station 
services  free,  we  will  do  the  same."  If  a  company  anywhere  on 
its  system  chooses  to  charge  station  services,  it  must,  unless  it 
can  show  difference  of  circumstances  arising  from  questions  of 
cost  to  itself,  or  something  of  that  kind,  charge  for  the  like 
services  as  regards  the  like  traffic,  not  necessarily  as  regards 
traffic  of  a  different  description,  at  the  other  stations  where  com- 
petitive traffic  arises  or  terminates.  It  was,  indeed,  suggested  in 
this  case  that  all  the  terminal  charges  arose  at  one  end  of  the 
service,  and  were  charged  to  everybody,  and  that  no  terminal 
charges  were  made  at  the  other  end.  If  it  were  necessary  to 
determine  the  question  whether  it  is  open  to  a  company  to  take 
that  line  or  not,  I  think  there  would  be  a  great  deal  to  be  said 
on  both  sides  of  it ;  but  it  does  not  appear  to  me  to  be  necessary 
to  determine  it  in  this  case,  and,  therefore,  I  do  not  propose  to 
offer  any  opinion  upon  it." 

370. — Rhymney  Iron  Co.  v.  Rhymney  R.,  1888, 
6  Ky.  &  Ca.  Tr.  Gas.  60. 

Complaint  of  preference  given  to  Dowlais  as  regards  the 
Cardiff  coal  and  iron  ore  rates.  The  railway  route  was  much 
the  same,  except  that  Dowlais  was  350  feet  higher,  and  approached 
by  a  steeper  gradient.  The  rates  as  published  were  ostensibly 
the  same,  but  rebates  were  allowed  to  both  companies,  the  rebate 
to  Dowlais  exceeding  that  to  Khymney  by  %d.  per  ton  on  ore, 
and  2^d.  per  ton  on  coal.  The  company  sought  to  justify  the 
differences  on  two  grounds :  (1)  The  greater  economy  of  working 
a  larger  traffic ;  (2)  the  terms  of  an  agreement  made  with  Dowlais, 
and  tendered  to  Khymney. 

(2)  The  Court,  following  Harris,  329,  held  the  existence  of 
the  contract  per  se  to  afford  no  justification.  The  offer  of  the 
same  agreement  does  not  necessarily  imply  equal  treatment; 
one  consignor  may  be  able  to  accept  it,  and  the  other  not.  The 
Dowlais  agreement  does  not  stipulate  for  any  minimum  quantity, 
but  only  for  a  certain  percentage  of  their  total  traffic.  This 
fluctuates  within  a  few  years  between  260,000  and  430,000  tons. 
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(1)  The  ore  traffic  of  the  Dowlais  Co.  was  *J(>0,000  tons,  as 
compared  with  52,000  tons  of  Khymney,  and  the  Court  held  a 
difference  of  %d.  to  be  no  more  than  was  due  to  a  large  and 
regularly  worked  traffic.  On  coal  there  was  a  less  difference  in 
quantity,  and  in  each  case  the  traffic  was  worked  regularly,  and 
in  full  train-loads.  There  was  nothing  to  show  that  the  cost  was 
greater  in  one  case  than  in  the  other,  and  an  agreement  to  reduce 
the  rate  in  order  to  secure  a  greater  quantity  of  traffic  appeared 
to  be  the  very  thing  which  the  Act  was  passed  in  order  to  forbid. 
If  the  Court  were  to  recognize  any  such  principle  as  one  on 
which  a  railway  company  might  act  generally,  it  would  open  the 
door  to  all  sorts  and  varieties  of  rates  for  equal  services.  Nor  is 
it  sufficient  to  show  that  some  benefit  would  accrue  to  the  railway 
company  in  return  for  the  reduction  of  rates.  The  companies 
always  made  reductions  in  anticipation  of  benefits  to  themselves, 
and  their  so  doing  was  the  cause  of  the  passing  of  the  Act  of  1854. 

On  an  application  to  state  a  case,  the  Commissioners  were  of 
•  •pinion  that  they  had  decided  facts  only.     What  is  "  undue 
a  question  of  fact  or  of  opinion  ;  no  point  was  decided  as  a  mere 
matter  of  law.    The  answer  might  have  been  sufficient ;  we  decided 
that  it  was  not. 

The  company  applied  for  a  mandamus,  which  was  refused  both 
by  the  Divisional  Court  and  the  Court  of  Appeal. 

371.— Newry  Town  Commissioners  r.  G.N.R.  of  Ireland,  1889, 
7  Ry.  &  Ca.  Tr.  Cas.  IS  I 

Complaint  of  the  local  authorities  of  Newry  that  the  tra«l--r- 
of  Belfast  were  preferred  to  the  traders  of  Newry,  by  means  of 
ill--  preferential  rates,  via  Armagh,  to  such  places  as  Monaghan, 
Cavan,  and  Enniskillen.  Armagh  was  the  point  of  junction  of 
both  routes.  The  distance  from  Armagh  to  Newry  being  21  miles, 
and  from  Armagh  to  Belfast,  35  miles,  the  same  rates  were 
charged  in  each  instance. 

Murphy,  J. :  The  preference  is  proved,  and  shows  that  the 

ni  tilings  that  called  for  the  interference  of  the  Legislature 

pre-eminently  exists  here.     The  traffic  from  Newry  to  the  inland 

towns  is  under  the  control  of  the  defts.,  and  at  their  will  they 

can  divert  the  whole  of  it  to  Belfast 

The  Court  admit  the  obvious  objection  to  an  equal  mileage 
rate  as  a  standard  of  charge,  but  in  a  comparison  of  rates  the 
distance  must  be  a  main  element  for  consideration,  and  in  any 
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ease  where  the  railway  company  does  not  choose  to  adopt  such 
a  standard,  the  rates,  it  is  apprehended,  should  be  perfectly 
unassailable.  The  company  have  not  been  influenced  by  any  in- 
tention to  serve  the  trade  of  Belfast  by  injuring  that  of  Newry. 
The  directors  act  in  the  interests  of  their  shareholders ;  it  is  for 
the  traders  to  look  to  theirs,  and  to  enforce  the  provisions  which 
the  Legislature  has  thought  proper  to  make  for  their  benefit. 

372.— Ford  v.  L.  &  S.W.R.,  1890,  7  Ey.  &  Ca.  Tr.  Gas.  111. 

Carriers'  complaint.  (1)  Goods  addressed  "  per  Ford  &  Co.," 
Eyde,  were  delivered  to  the  ultimate  consignee  by  the  company's 
agents.  (2)  Small  parcels  of  goods  were  charged  at  tonnage 
rates  when  delivered  by  Chaplin  &  Co.,  and  at  the  "  smalls " 
scale  when  addressed  to  Ford. 

Counsel  for  defts. :  Their  railway  ends  at  Gosport ;  what 
happens  beyond  this  is  done  not  by  themselves,  but  by  their 
agents. 

By  the  Court :  In  this  case  the  company,  by  their  peculiar 
arrangements  with  their  agents,  have  so  identified  themselves 
with  these  transactions  as  to  be  estopped  from  denying  their 
responsibility  as  principals. 

Order  made  to  discontinue  the  preference. 

373. — North  Lonsdale  Iron  and  Steel  Co.  v.  Furness  R.,  1891, 
7  Ey.  &  Ca.  Tr.  Cas.  146. 

Complaint  that  the  group  rate  charged  on  pig  iron  in  the 
Barrow  district  was  prejudicial  to  the  applicants. 

Applicants'  works  were  those  whose  situation  was  the  nearest 
to  the  iron  market,  and  they  complained  that  the  rate  of  7s.  4cZ. 
from  their  works  to  Sheffield  was  the  same  as  that  charged  to 
works  situated  20  miles  further  on  the  Furness  E. 

By  the  Court :  The  circumstances  of  the  various  works,  as 
regards  the  supply  of  ore  and  coke  and  the  quality  of  the 
manufacture,  are  very  similar.  The  provisions  of  the  Traffic  Act, 
1888,  in  respect  of  group  rates  are  similar  to  those  within  which 
the  railway  companies  have  been  held  by  the  decisions  of  the 
Eailway  Commission.  The  rate  in  this  instance,  when  applied  to 
places  20  miles  apart,  works  out  at  0'73d.  per  ton  per  mile  in  one 
case,  and  at  0'63d.  only  in  the  other.  So  great  an  advantage  to 
the  owners  of  the  more  distant  works  cannot  be  justified  by  the 
mere  convenience  of  grouping. 
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3 73 A. — Liverpool  Corn-traders'  Association  r.  L.  &  N.W.R.,  1890, 

7  Ky.  &  Ca.  Tr.  Gas.  126. 

Complaint  that  a  rate  of  8s.  4d.  per  ton  for  grain  from  CardifT 
Birmingham,  173  miles,  as  compared  with  a  rate  of  11s.  3/7. 
ri-oin  Liverpool  to  Birmingham,  98£  miles,  was  unduly  prejudicial 
to  the  applicants. 

The   Court   so   held.     The   effect   of  the  judgment   of   Mr. 
.Justice  Wills  is  shortly  stated  in  the  text. 

374.— Pickering  Phipps,  Exors.  of,  v.  L.  &  N.W.R.,  (1892)  2  Q.B.  21 

Complaint  of  undue  preference  of  works  competing  with  those 
of  the  applicants  in  the  rates  quoted  for  pig  iron,  and  in  resj> 
of  a  further  rebate  of  4d.  per  ton  made  to  them  on  the  settle- 
ment of  the  account,  but  not  published  in  the  station  rate-books. 

The  amount  of  the  preference  complained  of  was  shown  in 
the  schedule  appended  to  the  application  : — 
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TABLE  I. 

Rates  for  pig  iron  to  the  undermentioned  stations  nominally  charged  to  the  applicants 
and  to  the  Butlins  and  lalip  furnaces.  The  distances  are  taken  from  the  rate-book 
kept  at  Northampton  Castle,  Wellingborough,  and  Thrapston  stations  respectively. 
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TABLE  II. 

Comparison  of  actual  pig  iron  rates  charged  to  the  applicants  with  rates  which 
would  be  charged  if  calculated  on  the  basis  of  the  rates  charged  to  Butlins  and 
Islip  furnaces. 


Stations. 

Applicants' 
rate. 

Rate  calcu- 
lated on 
nominal 
Butlins'  rate. 

Rate  calcu- 
lated on 
nominal 
Islip  rate. 

Rate  calculated 
on  Butlins'  rate, 
after  deducting 
4d.  per  ton. 

Rate  calculated 
on  Islip's  rate, 
after  deducting 
4d.  per  ton. 

Wednesbury     . 

s.     d. 
5    2 

s.     d. 
4     9 

s.    d. 
3  10 

s.     d. 
4     5 

s.     d. 
3    6 

Great  Bridge   . 

5     2 

4   10 

4     0 

4     6 

3    8 

Albion     . 

5     2   , 

4     9 

4     0 

4    5 

3    8 

Tipton     . 

5     2 

4    9 

4     0 

4     5 

3    8 

Spon  Lane 

4  11 

4    7 

3  10 

4    3 

3     6 

Before  giving  judgment,  the  Court  heard  two  other  cases 
relating  to  coal  and  coke  respectively,  in  which  other  railway 
companies  were  also  interested. 

The  judgment  of  Mr.  Justice  Wills,  allowing  the  claim  of 
4cZ.,  but  deciding  that  the  preferential  rates  were  not  undue,  was 
to  the  following  effect.  His  lordship  said  that  "two  questions 
which  were  practically  the  same  arose  in  all  three  cases.  So  far 
as  the  allowance  of  4c£.  was  concerned,  it  appeared  that  originally 
the  railway  company  proposed  to  endeavour  to  obtain  Par- 
liamentary powers  to  make  a  public  approach  from  their  line 
to  the  works  at  Islip.  In  this  they  failed,  no  doubt,  because, 
although  in  form  the  application  was  to  construct  lines  of 
railway  of  a  public  character,  substantially  the  arrangement  was 
simply  one  whereby  a  private  siding  would  be  provided  at  the 
railway  company's  expense.  On  the  rejection  of  this  scheme  by 
Parliament,  the  agreement  was  entered  into  under  which  the 
owners  of  the  Islip  works  constructed  their  sidings  themselves, 
and  were  granted  a  rebate  of  4d.  per  ton  for  so  doing.  For  this 
rebate  they  returned  no  quid  pro  quo  of  any  nature,  and  the 
allowance  made  constituted  a  pure  and  simple  gift,  with  no 
countervailing  consideration  whatever.  Such  an  allowance  was 
an  undue  preference  of  the  most  transparent  kind,  and  it  seemed 
that  the  railway  company  so  understood  it,  since  they  had  been 
careful  to  keep  it  as  secret  as  possible.  As  regards  the  differ- 
ences in  mileage  rates,  the  duty  cast  upon  the  tribunal  was  to 
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deal  with  such  questions  as  these  as  practical  matters,  and  not 
to  attempt  the  hopeless  task  of  endeavouring  to  bring  them  into 
accordance  with  rules  of  mathematical  equality.  One  practical 
matter  affecting  the  decision  of  the  Court  was  the  fact  that  both 
by  the  Mid.  Co.  and  by  the  defts.  the  competing  stations  had  been 
formed  into  a  group.  Parliament  had  recognized  the  principle 
of  grouping,  and,  that  being  so,  a  distance  of  11  miles  in  this 
particular  case  was  not  so  unreasonable  as  to  give  rise  to  a 
complaint  of  undue  preference.  As  one  only  of  the  elements 
affecting  the  decision  of  the  tribunal,  they  had  recognized  the 
commercial  necessity  of  competition  on  the  part  of  the  railway 
company,  and  since  in  the  iron  rates  a  difference  of  6^.  was  in 
fact  made,  and  as  the  doctrine  of  equal  mileage  rates  had  been 
from  first  to  last  repudiated,  they  considered  that  no  sufficient 
case  of  undue  preference  had  been  made  out  by  the  applicants 
on  the  ground  of  inequality  of  mileage  rate.  As  regards  coal 
and  coke,  a  further  important  factor  in  the  consideration  was  the 

:  that  by  the  Mid.  route  the  distances  were  almost  identical,  and 
if,  as  Mr.  Harrison  stated,  the  exigencies  of  traffic  elsewhere  would 
compel  him  to  obey  any  order  made  by  raising  the  Islip  rates, 
and  so  depriving  his  company  of  the  power  of  competing  with 
the  Mid.  R,  while  the  Mid.  rates  remained  the  same  to  all  com- 
petitors, no  practical  advantage  would  result  to  the  applicants 
from  such  an  order.  In  attaching  so  great  importance  to  Mr. 
Harrison's  statements,  the  Court  recognized  that  the  posit  inn 
of  railway  officials  before  that  tribunal  was  different  to  that  of 
ordinary  witnesses  who  came  and  went  and  might  never  be  heard 
of  again.  The  same  railway  appeared  again  and  again  before 
the  same  judges,  and  their  witnesses  were  almost  under  recog- 
nizances to  maintain  a  high  standard  of  truth  and  integrity 
before  the  tribunal,  and  to  make  good  the  representations  made 
to  them." 

The  reasons  for  disallowing  the  applicants'  claim  were  given 
in  fuller  detail  in  the  judgments  of  the  appointed  Commission 

The  applicants  applied  to  the  Court  a  few  days  afterwards 
for  a  rehearing  of  the  pig  iron  case,  with  a  view  to  their  rose  in  1- 

the  order  made  by  them,  on  the  ground  that  the  Court  had 
been  misled  as  to  the  two  main  factors  on  which  their  decision 
had  been  based. 

Counsel  for  applicants:  "Our  affidavits  show  that  no  pig 
iron  goes  at  all  along  the  route  in  respect  <>f  which  the  distances 
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given  in  the  tables  are  measured,  but  goes  by  an  entirely  different 
route,  so  that  all  the  figures  given  in  these  tables  are,  I  may 
say,  as  regards  the  facts,  fictitious.  These  figures  do  not 
represent  a  single  truthful  fact/' 

No  evidence  was  given  that  the  pig  iron  rates  could  not  be 
altered.  The  evidence  on  this  subject,  which  the  Court  were 
pressed  to  discredit,  was  given  in  the  coal  and  coke  cases,  and 
did  not  relate  to  the  iron  traffic. 

Wills,  J. :  "  Of  course,  nothing  like  a  deceit  practised  upon 
the  Court  could  be  allowed  to  stand,  and  nothing  like  a  repre- 
sentation, which  ought  not  to  have  been  made,  and  which  has 
misled  the  Court,  can  stand  ;  on  the  other  hand,  it  is  no  part  of 
the  duty  of  Courts  (indeed,  I  think  it  is  their  duty  to  act  the 
other  way)  to  supply  the  want  of  vigilance  on  the  part  of  one  of 
the  parties."  To  reopen  an  investigation  of  this  kind  simply 
because  a  table  has  not  been  properly  understood,  unless  there 
has  been  something  like  erroneous  conduct  in  presenting  it, 
would  be  contrary  to  all  principles. 

Sir  F.  Peel  stated  that  the  one  circumstance  which  affected 
his  judgment  was  the  erroneous  fact  deduced  from  the  table  in 
question. 

Wills,  J.,  in  dismissing  the  application  for  a  rehearing,  said  : 
"To  a  very  great  extent  this  application  has  been  an  attempt 
simply  to  get  a  rehearing  because  the  applicants  think  that  the 
Court  has  not  arrived  at  a  right  conclusion  on  the  merits  before 
it.  No  such  ground  as  that  is  tenable.  Suppose  that  the  Court 
were  satisfied  that  they  had  come  to  a  wrong  decision  in  fact, 
they  have  given  their  judgment,  and  they  have  no  right  to 
rehear  the  case,  unless  there  is  something  or  other  which  has 
rendered  the  trial  an  unjust  and  improper  one.  To  encourage 
applications  founded  simply  upon  the  view  that  the  applicants 
would  desire  to  present  some  different  considerations,  and  to 
deal  with  the  evidence  before  them  in  a  different  manner  from 
what  they  have  done,  would  be  the  very  worst  possible  example, 
and  would  be  as  bad  a  precedent  as  could  be  set." 

The  applicants,  in  their  appeal  to  the  Court  of  Appeal,  did 
not  dispute  the  proposition  that  competition  between  the  N.W. 
Co.  and  the  M.  Co.  might  justify  the  lower  rates  quoted  to  Butlins 
and  Islip,  but  relied  upon  their  contention  that  effect  had  not 
been  given  to  the  alternative  clause  of  section  27,  which  pro- 
vided that  a  similar  reduction  in  rate  should  be  made  to  them. 
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The  Court  would  not  entertain  that  portion  of  the  applicants' 
appeal,  holding  that  the  decision  of  the  Railway  Commission  on 
that  point  was  based  upon  fact,  and  not  upon  law. 

Lord  Herschell,  after  pointing  out  that  a  decision  of  the 
Uailway  Commission  in  respect  of  facts  was  final,  continued: 
"  Now,  there  is  no  doubt  that,  in  coming  to  that  determination, 
the  Court  below  did  have  regard  to  the  competition  between 
the  Mid.  Co.  and  the  L.  &  N.W.  Co.,  and  the  situation  of  these 
two  furnaces,  which  rendered  such  competition  inevitable.  If 
the  appellants  can  make  out  that,  in  point  of  law,  that  is  a 

>ideration  which  cannot  be  permitted  to  have  any  influence 
at  all,  that  those  circumstances  must  be  rigidly  excluded  from 
consideration,  that  they  are  not  circumstances  legitimately  to 
be  considered,  no  doubt  they  establish  that  the  Court  below  has 
erred  in  point  of  law.  But  it  is  necessary  for  them  to  go  as  far 
as  that  in  order  to  make  any  way  with  this  appeal,  because,  once 

;it  that  to  any  extent,  for  any  purpose,  the  question  of  com- 
petition can  be  allowed  to  enter  in.  Whether  the  Court  has  given 
too  much  weight  to  it  or  too  little  becomes  a  question  of  fact, 
and  not  of  law."  The  scheme  of  the  Act  of  1854  is  to  leave 
matters  to  the  judgment  of  the  Court  upon  a  review  of  all  the 
<-i iv u instances.  "  It  is  said  that  it  is  unfair  to  the  trader  who  is 
nearer  the  market  that  he  should  not  enjoy  the  full  benefit  of 
the  advantage  to  be  derived  from  his  geographical  situation  at 
a  point  on  the  railway  nearer  the  market  than  his  fellow  trader 
who  trades  at  a  point  more  distant,  but  I  cannot  see,  looking  at 
the  matter  as  between  the  two  traders,  why  the  advantageous 
position  of  the  one  trader,  in  having  his  works  so  placed  that 
he  has  two  competing  routes,  is  not  as  much  a  circumstance  to 
be  taken  into  consideration  as  the  geographical  position  of  the 
rader,  who,  though  he  has  not  the  advantage  of  com- 
petition, is  situated  at  a  point  on  the  line  geographically  nearer 
the  market.  Why  the  local  situation  in  regard  to  its  proximity 
to  the  market  is  to  be  the  only  consideration  to  in-  taken  into 
account  in  dealing  with  the  question  as  a  matter  of  what  is 
reasonable  and  right  between  the  two  traders  I  cannot  under- 
stand." His  lordship  expressed  the  opinion  that  section  27  was 

t  v«-ry  happily  framed,"  and  that  it  was  ditlirult   t.« 
stand  the  full  extent  to  which  it  was  intended  to  operate.     "  One 
class  of  cases  unquestionably  intended  to  be  covered  by  the 
sect  ,  it   in  uhiHi   tr.iili. •  from  a  distance  of  a  character 
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which  competes  with  the  traffic  nearer  the  market  is  charged 
low  rates,  because  unless  such  low  rates  were  charged  it  would 
not  come  into  the  market  at  all.  It  is  certain,  unless  some  such 
principle  as  that  were  adopted,  a  large  town  would  necessarily 
have  its  food  supplies  greatly  raised  in  price.  So  that,  although 
the  object  of  the  company  is  simply  to  get  the  traffic,  the  public 
have  an  interest  in  their  getting  the  traffic,  and  allowing  the 
carriage  at  a  rate  which  will  render  the  traffic  possible,  and  so 
bring  the  goods  at  a  cheaper  rate,  and  one  which  makes  it 
possible  for  those  at  a  greater  distance  from  the  market  to 
compete  with  those  t situate  nearer  to  it.  That  is  one  class 
of  cases,  no  doubt,  intended  to  be  dealt  with."  The  refusal 
to  take  competition  into  account  would  be  practically  to  adopt 
the  principle  of  equal  mileage  rates.  "  Therefore  it  seems  to 
me  that,  whether  you  look  at  the  Act  of  1854  by  itself,  or 
whether  you  look  at  it  in  connection  with  the  provisions  of  sub- 
section 2  of  section  27  of  the  Act  of  1888  to  which  I  have  been 
referring,  it  is  impossible  to  say  that  there  is  anything  in  point 
of  law  which  compels  the  tribunal  to  exclude  from  consideration 
this  question  of  competing  routes.  I  do  not  go  further  than 
that.  It  is  not  necessary  to  go  further  than  that.  I  am  not 
for  a  moment  suggesting  to  what  extent  it  is  to  weigh.  I  am 
not  suggesting  that  there  may  not  be  such  an  excessive  difference 
in  charge  made  in  cases  of  competition  as  that  it  would  be  un- 
reasonable and  unfair  when  you  are  looking  at  the  position  of 
the  one  trader  as  compared  with  the  other.  That  may  be  so, 
but  all  that  is  matter  for  the  tribunal  to  take  into  account,  and 
certainly  I  think  that  they  are  entitled  to  take  it  into  account, 
and  to  give  weight  to  it  as  far  as  is  reasonable.  If  that  be  so, 
it  is,  of  course,  sufficient  to  dispose  of  the  present  case."  The  pre- 
vious cases  of  Ransome,  343-346,  Harris,  329,  Budd,  358,  Evershed, 
319,  were  passed  under  review,  and  it  was  pointed  out  that,  as 
in  Denaby,  362,  the  House  of  Lords  had  finally  drawn  a  clear 
distinction  between  the  incidence  of  the  equality  clauses  in  the 
Acts  of  1845  and  1854  respectively;  the  cases  of  Budd  and 
Evershed,  in  which  that  distinction  had  been  but  imperfectly 
recognized,  could  not  be  considered  of  authority  when  that 
distinction  was  in  question. 

Lindley,  L.J. :  The  appeal  here  is  put,  as  it  must  be  put, 
upon  a  question  of  law.  "  The  burden  of  proof  is  on  the  railway 
company  to  show  that  such  lower  charge  or  difference  does  not 
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amount  to  any  undue  preference.  That  gives  rise  to  the  question, 
What  is  an  undue  preference  ?  /  Now,  if  you  look  at  the  sections 
which  relate  to  this  matter,  beginning  with  the  equality  clause, 
section  90  of  the  Act  of  1845,  section  2  of  the  Act  of  1854,  and 
this  section  27  of  the  Act  of  1888,  you  find  these  expressions 
used,  all  of  which  appear  to  me  to  point  to  the  same  sort  of 
mischief.  You  have  *  undue,'  or  '  unreasonable,'  or  *  unfair ' 
*  preference,'  or  *  prejudice,'  or  *  disadvantage/  or  '  favour.'  What 
is  undue,  etc.,  is  a  question  of  degree,  and  being  a  question  of 
degree,  it  is  obviously  a  question  of  fact,  and  if  it  is  a  question 
of  fact,  there  is  no  appeal." 

375.— Liverpool  Corn-traders'  Association  v.  G.W.R.,  1893, 

8  By.  &  Ca.  Tr.  Gas.  114. 

A  similar  case  to  Liverpool  Corn-traders'  Association,  374,  in 
which  the  applicants  compared  the  charge  for  grain  to  Birming- 
ham from  Birkenhead,  98  miles,  for  11s.  3d.,  with  that  from 
Bristol,  142  miles,  for  7s.  8d.,  and  their  witnesses  attributed  to 
this  cause  a  great  falling-off  in  their  trade  with  Birmingham  and 
\vith  other  of  the  principal  towns  in  the  Midlands.  The  secretary 
of  the  association  put  in  some  statistical  information,  showing  that 
during  the  twelve  years  from  1879  to  1891  the  imports  of  grain 
at  Liverpool  had  remained  practically  stationary  at  about 
'0  tons,  but  the  Bristol  grain  traffic  during  this  period 
had  increased  from  336,000  tons  to  603,000  tons,  while  that  at 
Mad  grown  from  50,000  tons  in  1879  to  close  upon  140,000 
tons  in  1891.  The  witnesses  on  the  part  of  the  railway  company 

l>uted  the  increase  of  the  British  Channel  traffic  to  causes 
entirely  disconnected  with  the  charges  for  railway  carriage,  and 
held  them  to  be  the  natural  result  of  the  outlay  incurred  during 
recent  years  at  the  I'.ristnl  ports  of  Avonmouth  and  Portishead, 
as  also  at  Bristol  itself,  amounting  altogether  to  over  £1,250,000, 
as  well  as  to  the  great  development  of  shipping  facilities  at 
They  denied  that  any  prima  facie  case  even  was 
established,  for  they  claimed  to  treat  the  Birkeuhead  rate  as 
•being  grouped  with  the  charges  1'mm  Liverpool,  \\hich  included 
services  of  barging,  warehousing,  cartage,  and  iii<-  like,  valued  >>y 
Mr.  Lambert,  the  general  manager  of  the  G.W.K.,  at  4s.  Sd.  per 
ton  upon  the  average.  These  services  were  either  not  reqn ; 
at  the  Severn  ports  or  were  performed  at  the  cost  of  the 
merchants  or  of  the  dock  authorities,  and  it  was  maintained  that 
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if  the  amount  of  them  was  added  to  the  Cardiff  or  Bristol  ratesr 
the  result  would  be  to  show  a  mileage  charge  fairly  proportioned 
to  distance  from  all  the  competing  ports.  Evidence  was  also 
given  to  show  that  the  rates  at  each  end  were  stereotyped  by  the 
competition  of  other  railways  and  of  water  carriage.  The  G-.W. 
Co.  would  most  gladly  meet  the  views  of  the  applicants,  and 
obtain  a  greater  rate  of  freight  for  their  Cardiff  traffic,  if  they 
could  find  themselves  in  a  position  to  do  so,  but  extreme  pressure 
was  put  upon  them  by  the  Cardiff  merchants,  and  the  Cardiff 
Corporation  had  gone  so  far  as  to  vote  a  subscription  of  £5000 
towards  the  improvement  of  the  canals  beyond  Gloucester,  should 
it  be  decided  to  inaugurate  a  regular  system  of  water  conveyance 
between  Cardiff  and  Birmingham.  Under  these  circumstances 
it  was  asserted  that  the  G.W.  Co.  were  bound  to  maintain  the 
Liverpool  rate  at  Birkenhead,  and  that  any  increase  of  the  rates 
from  the  Severn  ports  would  inevitably  cause  the  transference  of 
the  whole  traffic  to  their  competitors,  to  their  own  loss  and  to 
the  public  disadvantage,  but  with  no  benefit  whatever  to  the 
applicants. 

Wills,  J.,  rested  his  judgment  in  favour  of  the  defts.  mainly 
on  the  necessity  in  the  public  interest  of  maintaining  the  com- 
petition between  Bristol  and  Liverpool.  "The  evidence  was 
both  complicated  and  contradictory ;  but  I  do  not  propose  to 
consider  it  in  any  detail,  inasmuch  as  the  salient  conclusions 
which  alone  are  of  serious  importance  are  capable  of  being  stated 
in  a  few  sentences.  The  evidence  has  satisfied  me  that  the 
Liverpool  traders  are  able,  notwithstanding  the  difference  of 
rates,  to  compete  effectively  in  the  Midland  markets  with  the 
traders  who  use  the  western  ports,  and  that  they  occupy,  upon 
the  whole,  and  taking  the  whole  year  round  in  those  markets,  a 
position  of  substantial  superiority  over  their  western  competitors. 
I  am  further  satisfled  that  the  rates  from  the  western  ports 
to  the  Midland  markets  have  been  fixed  with  reference  to  an 
effective  competition  maintained  by  the  river  and  canal  routes 
between  the  same  termini,  that  they  have  been  established  in 
the  interests  of  the  respondents,  and  without  any  purpose  of 
preferring  one  locality  over  the  other ;  that  without  them  the 
respondents  would  lose  the  western  traffic  altogether ;  and,  lastly,. 
I  am  convinced  by  the  evidence  that  the  existing  inequality  in 
rates  between  the  Liverpool  district  and  the  Midlands  on  the  one 
hand,  and  the  western  ports  and  the  Midlands  on  the  other,  must 
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be  maintained  if  the  Midlands  are  to  have  the  benefit  of  both 
sources  of  supply.  In  other  words,  the  effect  of  the  rates 
complained  of  is  not  to  exclude  the  applicants  from  the  Midland 
markets,  or  seriously  to  hamper  them  in  the  supply  of  those 
markets,  but  merely  to  prevent  the  exclusion  from  the  Midland 
markets  of  the  western  ports.  So  stated,  the  case  seems  to  me  to 
be  a  plain  one.  The  preference  is  justified.  I  cannot  believe 
that  the  Legislature  of  a  country  which  for  nearly  fifty  years  has 
resolutely  discarded  every  species  of  protection  to  the  industries 
of  Great  Britain  ever  meant  by  the  recent  legislation  with  which 
I  am  now  concerned  to  establish  a  kind  of  local  protection  by 
which,  as  between  one  district  and  another,  the  natural 
competition  of  trade  should  be  stifled,  and  the  interests  of 
the  consumer  subordinated  to  those  of  the  manufacturer  or 
the  merchant.  The  markets  of  Birmingham  and  Wolver- 
hampton  are  most  important  centres  of  distribution  and  of 
supply  to  a  very  large  area.  The  articles  in  question  are 
of  primary  necessity.  To  destroy  the  competition  between 
the  western  ports  and  Liverpool  would  be  to  place  tin- 
Midland  markets  more  or  less  at  the  mercy  of  Liverpool, 
and  greatly  to  aggravate  the  consequences  of  those  disturbances 
of  trade  which  are  continually  taking  place,  whether  by  failure 
of  the  sources  of  supply  from  which  Liverpool  draws  its  corn 
and  grain,  by  difficulties  in  the  labour  market,  whether  in  the 
port  or  on  the  railway  system,  or  by  any  of  the  innumerable 
and  unforeseen  circumstances  which  from  time  to  time  derange 
or  cripple  the  trade  of  a  particular  district.  It  is  true  that  there 
is  a  system  of  water  carriage  between  the  western  ports  and  the 
Midlands  adequate  to  maintain  an  effective  competition  \\itli 
the  railway  system,  but  it  is  clearly  insufficient  to  carry  the  whole 
of  the  traffic  which  wants  to  come  from  the  western  ports  to  the 
centre  of  England.  If  competition  with  the  railway  compai 
were  put  an  end  to,  it  can  hardly  be  doubted  that  the  pul>li<- 
would  suffer  by  the  removal  of  one  ever-present  stimulus  t.» 
effective  and  accommodating  service.  Water  carriage  is  incapal  »1  • 
he  almost  indefinite  extension  which  can  be  given  to  railway 
establish menU  as  the  public  needs  increase.  There  are  occa- 
sional periods,  either  of  frost  or  of  drought,  when  it  is  seriously 
interfered  with,  and  even  stopped  for  weeks  at  a  time,  an«l  it- 
slowness  makes  it  often  of  no  use  under  the  conditions  of  mo«l 
trade.  It  is  true,  also,  that  the  specific  matter  complained  <>: 
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the  present  application  is  the  Birkenhead  rates  alone.     But  it 
is  also  clear  to  my  mind  that  the  Birkenhead  traffic  proper — 
that  is,  the  traffic  which  is  not  barged  from  Liverpool  and  the 
traffic  to  which  this  complaint  applies — is  extremely  small,  and 
in  itself  hardly  more  worthy  of  attack  than  the  300  tons  of  Cardiff 
traffic  affected  by  the  former  application.     I  cannot  doubt  that 
the  real  reason  why  the  present  application  is  made  is  that  the 
applicants   expect  that  if  it  is  successful,   the   Liverpool  rates 
must  follow   the   Birkenhead   rates   and  be  reduced.     I   agree 
with   some  of  the  witnesses  for  the  applicants  who  think  that 
such   would   be   the  necessary   effect   of  the   order   asked   for. 
The  general  and  substantial  reduction   of   the  Birkenhead  and 
Liverpool   rates,   as   a   whole,   would   give   the   Liverpool   corn 
traders  what  they  are  naturally  anxious   to  secure ;    but  what, 
I    think,   would    be    a    great    misfortune    for    the    public    in 
the   Midland   districts — a   monopoly   of    the   Midland    markets 
as  against   the  western  ports.      It  is  no  answer  to  these  con- 
siderations  to  say  that   if  the  Liverpool   supply  is   from   any 
cause  interfered  with  traffic  will  soon  flow  back  to  the  western 
ports.     It  might  have  been  so  half  a  century  ago,  but  modern 
trade    requires    costly    warehouses    and    elaborate    mechanical 
appliances  for  unloading,  warehousing,  and  despatch.     It  needs 
hundreds,  if  not   thousands,  of  railway  trucks.     These  things 
cannot  be  extemporized,  and  cannot  be  maintained  unless  there 
is  a  steady  flow  of  traffic  to  pay  for  them.     I  have  preferred  to 
rest   my  decision   upon   grounds  which  are  of  the  widest  and 
most  general  application.     I  only  mention  to  show  that  I  have 
not  forgotten  it,  the  great  loss  of  property  that  would  follow 
the  destruction   or  serious  diminution  of  the  G.W.  grain   and 
flour  traffic  from  the  western  ports,  in  respect  of  the  costly  ware- 
houses and  plant  of  various  descriptions  belonging  to  the  railway 
company,  and  to  private  individuals  and  companies,  which  have 
been  constructed  on  the  faith  of  the  present  rates,  and  the  traffic 
thereby  secured.   .  .  .    Next   comes   the  question  whether  the 
inequality   cannot    be   removed   without    unduly   reducing    the 
rates  charged  to  the  applicants.     That  consideration,  however,  is 
obviously  inapplicable  where  the  traffic,  which  in  the  present 
instance  it   is  eminently  in   the  public  interest   to  secure  and 
perpetuate,  must  be  destroyed  unless  the  inequality  be  main- 
tained, and  a  direction  by  the  Legislature  to  take  such  a  matter 
into  consideration,  so  far  as  we  may  think  reasonable,  cannot 
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deprive  us  of  the  right  or  lessen  the  duty  of  saying,  in  a 
proper  case,  that,  upon  mature  consideration,  we  think  that  the 
inequality  ought  not  to  be  interfered  with,  and  therefore  that 
the  means  of  redressing  it  are  beside  the  question." 

His  lordship  gave  reasons  for  thinking  that  in  section  27 
of  the  Railway  and  Canal  Traffic  Act,  1888,  the  word  "and" 
should  be  read  as  "or."  The  section  did  not  mean  that  botli 
the  high  and  the  low  rates  were  to  be  shown  to  be  necessary ; 
it  was  sufficient  if  the  railway  companies  satisfied  the  Court  as 
to  either  one  of  them.  He  then  concluded :  "  It  is  a  safe 
general  maxim  not  to  go  beyond  the  decision  of  whatever  is 
absolutely  necessary  in  the  particular  case  before  a  Court,  and 
nowhere  is  such  reticence  more  necessary  than  in  the  judgments 
of  a  Court  which,  to  a  great  extent,  in  administering  the  law 
is  of  necessity  also  making  the  law.  It  is,  I  hope,  no  breach 
of  such  caution  to  point  out  how  very  grave  and  far-reaching 
might  have  been  the  consequences  of  a  decision  in  favour  of  the 
applicants.  There  is  hardly  a  market  in  the  kingdom  which 
for  some  article  of  food  or  of  raw  material  or  of  manufacture 
\\uuld  not  have  been  claimed  as  its  own  by  some  locality  nearer 
to  it  than  other  competing  areas.  One  is  aghast  if  one  thinks 
of  the  sort  of  questions  that  would  arise  if  the  principle  con- 
tended for  by  the  applicants  were  admitted.  Twopence  per  ton, 
we  are  often  told,  is  more  than  enough  to  turn  a  contract  for 
coal.  We  should  have  the  owners  of  Midland  coalfields  claiminir 
to  be  protected  from  differential  rates  which  admitted  northern 
coal  to  the  London  market ;  Yorkshire  ironmasters  claiming 
relief  against  rates  which  make  the  competition  of  Scotch  iron 
possible  in  the  central  and  southern  parts  of  England;  the 
growers  of  fruit  and  vegetables  near  London  claiming  to  be 
relieved  in  the  London  market  from  the  competition  of  Cornwall 
and  the  extreme  west  of  England,  which  is  possible  only  on 
account  of  the  much  lower  rates  charged  from  those  distant 
places  to  London,  and  as  to  which  the  necessities  of  London  are, 
as  far  as  I  know,  the  only  justification  for  the  differential  treat- 

iiere  being  certainly  no  effective  competitive  route  by 
water.  Instances  of  the  kind  might  I"-  multiplied  without 
number.  If,  indeed,  the  Legislature  of  this  country  shall 
really  and  in  definite  language  declare  its  will  that  this  kin  1 
of  protection  shall  be  enforced,  so  far  as  railway  rates  are 
concerned,  no  on*-  will  more  loyally  give  effect  to  that  will 

III.  T 
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than  myself.  But,  seeing  that  if  it  be  resolved  upon  there  is 
hardly  an  industry  in  the  country  that  will  not  be  affected  and 
probably  vexed,  harassed,  and  disturbed,  that  it  will  check 
competition  and  hamper  enterprise,  and  enhance  the  price  of 
many  articles  of  primary  necessity,  that  it  will  probably  ruin 
many  individuals,  and  amount  to  an  economic  revolution  in 
much  of  the  business  of  this  country,  it  is  not  too  much  to  say, 
as  a  matter  of  construction,  that  one  would  expect  to  find  the 
enactment  plain  and  unmistakable,  and  not  concealed  within 
the  folds  of  a  direction  to  take  into  consideration,  so  far  as  the 
Court  may  think  reasonable,  and  in  addition  to  any  other  con- 
siderations affecting  the  case,  whether  the  lower  rate  is  necessary 
for  securing  traffic  in  the  interests  of  the  public,  and  whether 
the  inequality  cannot  be  removed  without  unduly  reducing  the 
higher  rate.  I  cannot  persuade  myself  that  section  27,  sub- 
section 2,  has  the  meaning  sought  to  be  attributed  to  it,  and 
I  believe  that  I  have  given  full  effect  to  it  in  the  manner  in 
which  I  have  dealt  with  the  present  case.  In  my  opinion,  this 
application  must  be  dismissed  with  costs." 

Viscount  Cobham  arrived  at  the  same  conclusion,  though  on 
slightly  different  grounds. 

Sir  Frederick  Peel,  on  the  other  hand,  was  of  opinion  that 
though  the  lower  charges  complained  of  were,  under  the  cir- 
cumstances, justified,  yet  that,  as  regards  the  11s.  3d.  rate  in 
respect  of  Birkenhead,  the  complaint  was  well  founded,  and 
that  as  to  so  much  of  their  petition  the  applicants  would  be 
entitled  to  an  order. 

In  accordance,  however,  with  the  opinion  of  the  majority  of 
the  Court,  the  application  was  now  dismissed  with  costs. 

376. — Mansion  House  Association,  etc.  v.  L.  &  S.W.R.,  1895, 
9  K  &  Ca.  Tr.  Cas.  20 ;  10  Ry.  &  Ca.  Tr.  Cas.  74. 

This  was  a  complaint  of  the  preference  of  imported  as  against 
home  produce  in  respect  of  a  great  number  of  articles,  of  which  the 
following  may  be  taken  as  a  representative  illustration  : — 

Southampton  Docks  to  London,  76  miles.  Meat,  17s.  6d.  per 
ton  ;  hay,  5s.  per  ton  ;  hops,  6s.  per  ton. 

Botley  to  London,  76  miles.  Meat,  27s.  6d.  per  ton ;  hay, 
9s.  Sd.  per  ton ;  hops,  22s.  Id.  per  ton. 

The  defts.  contended  that  the  difference  in  circumstances  was 
sufficient  to  justify  the  difference  in  rate.  Evidence  given  by  Sir 


EQUAL   TREATM1  J7-", 

Charles  Scotter  and  Mr.  Owens  was  to  the  effect  that,  speaking 
generally,  there  was  no  similarity  of  circumstances  in  the  convey- 
ance of  imported  and  of  local  produce.  The  imported  produce 
was  loaded  into  trucks  in  the  docks,  where  every  service  of 
marshalling  and  the  like  was  performed,  and  the  full  train  was 
tendered  to  the  company  at  the  dock  gates,  whence  it  had  a  clear 
run  without  any  stoppage  or  shunting  direct  to  Nine  Elms.  And 
not  only  that,  but  the  export  traffic  more  or  less  equalled  the 
import,  and  the  trucks  did  not  run  empty  back  to  be  reloaded 
at  the  docks,  but  the  same  train  returned  fully  loaded  with  a 
return  cargo.  The  trucks  from  the  docks  were  loaded  with 
full  loads  of  four,  five,  and  even  six  tons  per  truck,  the  average 
load  working  out  to  four  tons  and  a  half.  The  traffic  from  the 
local  stations  was  conveyed  by  pick-up  trains,  delayed  by  shunting 
at  every  station,  and  was  of  such  a  nature  that  the  average  loading 
of  the  trucks  scarcely  amounted  to  one  ton  or,  at  the  outside,  to  25 
cwt.  per  truck.  The  average  earnings  of  the  company  for  goods 
ami  mineral  traffic  throughout  the  whole  of  their  system  were 
shown  by  the  published  accounts  to  amount  to  5s.  5J<i,  per  train 
mile.  The  earnings  of  the  trains  conveying  shipping  traffic  had 
been  taken  out,  and  had  been  found  to  amount  to  12s.  4\d.  per 

n  mile.  As  regards  tho  circumstances  of  the  traffic  in 
bacon  and  hams,  there  really  was  no  local  traffic  in  these 
commodities  requiring  conveyance  to  London.  Excluding 
Southampton  Town,  the  traffic  from  14  stations  in  20  months 
amounted  only  to  three  tons,  sent  forward  by  GO  consignments 
of  about  1  cwt  each.  This  meant  that  60  invoices  must  be 
prepared,  that  60  loadings  must  be  made  by  hand,  GO  \v<  i^hings 
made,  60  calculations  of  rates  made,  and  GO  accounts  prepared  for 
collection.  The  packing  was  generally  of  canvas,  frequently  of 
brown  paper,  and  in  such  cases,  of  course,  the  waggon  space  was 
•1  by  a  very  small  consignment.  The  American  traffic  came 
in  strong  wooden  boxes,  all  of  precisely  the  same  size,  containing 

same  quantity,  w-  .iL>ut  three  to  the  ton,  easily  checked, 

.lied  by  cranes,  and  fully  uccmpyini:  the  trucks.     Instead  of  60 

>ices  being  required  l'<»r  three  tons,  the  average  consignment 
was  of  over  18  tons.     So  far  from  its  being  the  fact  that  local 

luce  of  bacon  was  killed  by  the  high  rates  to  London,  the 
reality  was  that  a  large  local  demand  existed,  and  that  the  local 
produce  was  altogether  LmoAoient    I'-T  the  consumption  of 
jhhourhoo'l.       Over   1000   tons   were  conveyed  during   the 
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period  mentioned  from  London  to  Southampton ;  and  the  stations 
especially  mentioned  as  being  in  the  hog-producing  districts  had 
500  tons  sent  to  them  from  London  at  the  very  rates  complained 
of.     Winchester  and  Woking  between  them   brought  500  tons 
down  from  London.      Altogether,  2000  tons  of  ham  and  bacon 
were  brought  from  London  to  the  stations  mentioned  in  the  appli 
cation,  and  the  witnesses  were  satisfied  that  no  alteration  in  the 
London  rates  would  cause  the  traffic  to  travel    in  the  opposite 
direction.     The  rates  objected  to  were  not  the  real  rates,  actually 
charged,  but  "  paper  "  rates  only — that  is,  rates  provided  for  every 
article  in  the  class  in  case  any  might  require  to  be  forwarded,  and 
liable  to  be  modified  if  any  substantial  traffic  was  presented.     The 
bacon  and  hams  imported  from  America  amounted  to  3214  tons 
in  weight,  forwarded  in  175  consignments,  at  an  average  of  over 
18  tons  per  consignment.    The  Irish  traffic,  which  came  under  the 
definition  of  "home   produce,"   amounted  to   3670  tons  in    the 
course  of  the  year  1894.      It  was  understood  that  this  was  the 
"  home  "  produce  which  might  be  conveyed  under  similar  circum- 
stances with  the  "  foreign "  produce,  and  to  which  the  section  of 
the  Act  forbidding  undue  preference  was  intended  to  apply.     The 
same  circumstances  existed  in  the  case  of  butter ;  the  district  did 
not  provide  for  its  own  needs ;  20  tons  were  sent  to  London  during 
20  months,  but  950  tons  were  brought  down  from  London  into  the 
district.     The   traffic  in  cheese  was   almost   the  same ;    and  as 
regards  lard,  it  was  entirely  a  downwards  traffic.    The  cheese  im- 
ported at  the  docks  and  sent  to  London  amounted  to  nearly 
5000  tons,  and  the  lard  to  500  tons.     The  wool  complaint  related 
to   an   imaginary  case;  no   traffic  was   sent   locally  to  London, 
it   all  went  direct  to  Yorkshire.     In  20   months  one   ton  only 
had  been  forwarded  to  London,  while   17,903   tons   had   been 
landed  from  the  Cape  by  the  Union  Line  and  placed  upon  the 
London  market.     In  the  cases  of  bacon,  ham,  cheese,  butter, 
wool,  and  lard  there  were  circumstances  which  would  justify  a 
considerable  difference  in  the  rates ;  but  the  principal  cause  of 
the  alleged  difference  was  that  one  set  of  rates  was  applicable  to 
traffic  conveyed  in  large  quantities,  and  the  others  were  mere 
nominal  rates  entered  in  the  rate-books  as  a  matter  of  form  only 
to  provide  for  traffic  so  far  non-existent. 

The  comparative  earnings  were  much  larger  on  imported  than 
on  local  traffic.  In  a  mixed  goods  train  stopping  at  local  stations 
it  was  found  that  the  consignments  averaged  2  cwt.,  the  truck 
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lading  averaged  15  cwt.,  and  the  earnings  amounted  to  3d.  per 
truck  per  mile.  Ninety-nine  per  cent,  of  the  shipping  traffic  was 
sent  by  special  train,  the  trucks  on  the  average  carried  3  tons 
18  cwt,  and  the  receipts  per  truck  came  to  close  on  4Jd.  per 
mile.  This  was  without  reckoning  anything  for  the  Southampton 

linal,  which  might  be  fairly  taken  at  Id.  per  truck  per  mile 
more.  Another  mode  of  comparing  traffic  would  be  according  to 
the  receipts  per  train,  and  calculations  produced  showed  that 
an  ordinary  "  pick-up  "  train  would  earn  about  6s.  per  mile,  to  be 
reduced  to  4s.  9d.  per  mile  if  shunting  mileage  were  added,  while 
tin-  special  trains  from  the  docks  earned  nearly  12s.  Qd.  per  mile, 
and  to  that  an  addition  should  be  made  as  the  value  of  the 
Southampton  terminal.  The  special  train  would  take  three  hours 
in  running,  the  stopping  train  six,  and  it  might  be  taken  that  the 
cost  of  the  train  which  earned  6s.  per  mile  would  be  double  that 
of  the  one  which  earned  l'2s.  The  comparative  expense  of  load- 

and  unloading  was  also  very  different.  On  small  consign- 
ments the  maximum  allowance  for  loading  or  unloading  was  in- 
sufficient to  cover  the  actual  cost ;  on  the  carefully-packed  foreign 
produce  the  cost  would  generally  not  amount  to  one-third  of  the 
allowance.  Very  full  details  in  respect  of  the  difference  in  the 
circumstances  of  conveyance  and  of  terminal  services  were  given 
by  the  owners.  In  the  case  of  meat  about  350  tons  were  forward"  .1 
from  the  15  stations  to  London  in  the  course  of  20  months,  and 
during  the  same  period  1885  tons  were  brought  down  from  London 
and  delivered  at  the  same  stations ;  231  tons  were  forwarded  from 
Salisbury  to  London,  105  tons  were  forwarded  from  London  to 
Salisbury.  Nearly  1000  tons  were  brought  from  London  to  South 
ampton  itself.  The  meat  from  the  local  stations  was  sent  up  in 
small  consignments,  averaging  4  cwt,  either  packed  in  hampers  or 
hung  up  upon  hooks  in  special  meat  vans,  in  either  case  occupy- 

a  large  amount  of  waggon  space.  Being  fresh,  it  was 
particularly  liable  to  damage,  and  delay  was  of  great  consequence. 

meat  imported  was  fro/en,  it  was  packed  in  whole  carcasses, 

i .  i  ii  the  waggons,  giving  them  their  ordinary  carrying 

load,  and  was  sent  on  in  average  consignments  of  nearly  40  tons. 

The  total  traffic  during  20  months  was  considerably  in  excess  of 

'00  tons.     In  the  case  of  hay  there  was  a  substantial  traffic 

u  local  stations  to  London,  but  in  this  instance  the  applicants 

had  not  instituted  a  fair  comparison  between  the  rates.     By  the 

classification  authorized  by  Parliament  in  1891  hay  was  divided 
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into  three  classes — hay,  as  cut  from  the  rick  in  Class  2,  with  a 
minimum  load  of  30  cwt.  to  the  waggon ;  hay,  machine  pressed, 
minimum  load  40  cwt. ;  and  hay,  hydraulic  packed  in  Class  C 
(which  was  the  packing  of  the  foreign  hay),  of  which  four  to  four 
and  a  half  tons  were  actually  contained  in  the  waggon.  The 
English  hay  was  hand  pressed,  and  about  two  and  a  half  tons  was 
a  good  waggon  load. 

For  the  applicants:  Section  27  of  the  Kail  way  and  Canal 
Traffic  Act,  1888,  provides  that  the  Court  shall  sanction  uo 
difference  in  the  rates  for  home  and  foreign  merchandise  "  in 
respect  of  the  same  or  similar  services."  The  service  of  con- 
veyance is  the  same  in  each  case,  though  the  circumstances 
c  onnected  with  the  conveyance  may  be  different.  A  considera- 
tion of  the  difference  in  circumstances  is  prohibited  by  the 
Statute. 

For  the  defts. :  The  difference  in  circumstances  renders  the 
services  different  and  dissimilar.  The  difference  in  rate  is  pro- 
portionate to  the  difference  in  service.  The  proviso  does  not 
exclude  the  consideration  of  anything  which  would  show  that 
the  preference  is  not  undue ;  the  meaning  is  that  preference 
must  not  be  given  to  foreign  merchandise  merely  as  such. 

Held,  by  the  Court,  that  the  difference  in  charge  was  the  fair 
equivalent  of  the  difference  in  cost  (except,  to  some  small  extent, 
as  regards  certain  of  the  rates  for  hay,  meat,  and  hops),  and  that 
the  services  rendered  were  not  the  "  same  or  similar  "  within  the 
meaning  of  the  section. 

Held,  by  Collins,  J. :  All  considerations,  other  than  com- 
petition outside  the  kingdom,  which  would  prevent  preference 
being  held  to  be  undue  in  the  case  of  home  traffic  may  be  taken 
into  account.  "  I  think  the  object  of  the  section  was  to  level 
differences,  not  to  create  arbitrary  inequalities  between  the  treat- 
ment of  home  and  foreign  merchandise,  and  I  can  see  no  reason 
or  principle  in  leaving  out  of  account  the  fact  of  a  rival  route 
by  rail  or  water  from  the  point  of  departure  in  this  country  to 
the  point  of  arrival,  in  the  case  of  goods  coming  from  abroad, 
and  taking  it  into  account— as  it  clearly  may  be  taken  into 
account — where  the  comparison  is  between  home  goods  only." 

Lord  Cobham :  "  I  am  of  opinion  that  we  should  take  into 
consideration  the  circumstances  of  the  traffic,  as  regards  its 
quantity,  its  packing,  its  regularity,  and  all  other  matters 
affecting  its  cost  to  the  company,  except  so  far  as  they  may 
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l>e  matters  special  to  the  foreign  origin  of  the  goods.  That  is 
the  limitation  imposed  by  the  proviso,  the  object  of  which  is, 
in  my  opinion,  not  to  give  to  home  traffic  a  preference  over 
foreign  traffic,  but  to  place  them  in  a  position  of  strict  equality." 
Sir  F.  Peel:  "If  that  were  all,  the  proviso  was  quite  un- 
necessary, for  on  no  occasion  has  anything  special  to  foreign 
merchandise,  by  reason  of  its  being  foreign,  been  considered  to 
.  ntitle  it  to  be  specially  favoured,  or  to  have  a  preference  given 
t-»  it  over  other  merchandise.  The  proviso  seems  to  me  to  mean 
more  than  this,  and  to  require,  in  reference  to  home  and  foreign 
articles  that  compete  with  each  other  in  the  market,  that,  in 
respect  of  the  same  or  similar  services,  there  shall  not  only  be 
no  difference  of  rate  involving  an  undue  or  unreasonable  pre- 
ference, but  no  difference  of  any  kind.  It  means,  I  think,  that, 
Lriven  the  same  or  similar  services,  considerations  which  might 
in  other  cases  justify  an  inequality  of  rate  are  here  not  to  be 
regarded.  Take  competition,  for  instance.  It  is  clear  that  the 
services  of  a  railway  company  are  made  neither  greater  nor  less 
by  the  existence  of  competing  routes,  and  competition,  therefore, 
is  not  a  ground  on  which,  where  this  proviso  operates,  a  difference 
can  be  sanctioned." 

377. — Carrickfergus  Harbour  Commissioners  /-.  Belfast  and 
Northern  Counties  E.,  1897,  10  Ky.  &  Ca.  Tr.  Cos.  7  I. 

Complaint   of  undue    preference   of  Larne    and    Belfast  to 
Carrickfergus  by  the  charging  of  the   same  group   rates,  the 
ing  less  by  14  and  4  miles  respectively. 

Gibson,.!.:  "  Tin-  railway  company  contend  that  the  decline 
"i  inelasticity  of  the  Carrickfergus  coal  trallic  is  mainly  caused 
by  the  natural  disadvantages  of  the  harbour,  which  is  tidal, 
shallow,  and  insufficiently  equipped.  There  is,  probably,  much 
truth  in  tiii.s,  and  it  is  admitted  that  the  sea  freights  to  Carrick- 
fergus are  from  3J.  to  6d.  per  ton  over  those  to  Larne  and  Belfast. 

t his  disparity  were  removed,  Carrie  k  NT- us  could  (ono  \\itness 
says)  compete  successfully  for  the  inland  trade.  It  could  not 
be  contended  that  the  niiluay  rates  ought  to  be  adjusted  so  as 

om  pen  sate  for  the  higher  sea  freights;  but  it  is  not  un- 
reasonably argued  that,  handicapped  as  it  is  by  nature,  Carrick. 
fergos  ought  not  to  be  deprived  of  any  advantages  to  which  its 
geographical  position  may  entitle  it."  On  the  whole,  the  Court 
are  of  opinion  i  places  where  the  difference  in  mileage 
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exists  the  rates  for  coal  from  Carrickfergus  should  be  3d.  per  ton 
less  than  from  Larne. 

378.— Daldy  &  Co.  v.  Mid.  R.,  1900,  10  Ey.  &  Ca.  Tr.  Gas.  304. 

Applicants  complained  of  undue  preference  in  the  allowance 
to  other  coal  merchants  of  a  rebate  of  3d.  per  ton  on  traffic  sent 
by  a  given  route,  and  amounting  to  a  given  yearly  total.  Origi- 
nally the  total  stipulated  for  was  25,000  tons  in  the  year,  but 
recently  this  had  been  reduced  to  5000  tons. 

Pltff.  claimed  damages  in  respect  of  past  consignments,  on 
the  ground  that  the  rate  had  not  been  published  in  the  rate- 
book as  required.  On  the  fly-leaf  of  the  rate-books  a  notice  was 
given  to  the  effect  that  a  rebate  would  be  allowed  on  the  coal 
rates  under  certain  circumstances,  particulars  of  which  would  be 
supplied  upon  application  to  the  general  manager.  Evidence 
was  adduced  to  the  effect  that  the  existence  of  the  rebate  was 
known  generally,  but  the  Court  held  that  on  the  question  of 
publication  such  evidence  was  immaterial,  and  that  in  their  view 
the  coal  rates  had  not  been  published  in  accordance  with  the 
terms  of  the  Statute  in  such  a  manner  as  to  debar  the  applicant 
from  claiming  damages  if  he  made  out  his  case.  The  Court, 
however,  held  that  the  fact  of  non-publication  did  not  in  itself 
constitute  a  "  preference,"  however  irregular  it  might  be.  The 
terms  of  the  agreement  were  offered  to  everybody  under  similar 
circumstances,  and  the  guarantee  of  a  bulk  of  traffic,  if  offered 
in  such  a  manner  as  to  conduce  to  economy  of  working,  might 
justify  some  small  concession  in  the  rate.  The  fact  that  con- 
signors undertook  the  payment  of  the  freight  was  also  of  some 
advantage  to  the  railway  company.  Taking  all  facts  into  con- 
sideration, the  Court  were  of  opinion  that  Id.  of  the  3d.  had  been 
shown  to  be  justifiable,  but  not  the  remainder. 

379.— Timm  &  Son  v.  N.E.R.,  1901,  Times,  Jan.  22nd. 

Complaint  of  undue  preference  of  Hull  as  compared  with 
Goole. 

Mr.  Justice  Wright,  in  delivering  the  judgment  of  the  Court, 
said  the  complaint  was  that  when  distances  from  Goole  were, 
on  a  rough  average,  some  four-fifths  of  those  from  Hull  to  the 
same  places,  the  same  rates  were  charged.  This  being  shown,  a 
primd  facie  case  of  undue  preference  was  established,  and  to  this 
the  answer  of  the  railway  company  was  that  the  Hull  rates  were 


EQUAL   TREATMENT.  _>  1 

fixed  in  order  to  compete  with  the  Great  Central  Ry.  at  Grimsby. 
The  evidence  had  failed  to  satisfy  the  Court  that  the  Hull  rates 
had  become  unduly  low  in  consequence  of  the  competition.  On 
the  contrary,  they  were  in  many  instances  fixed  at  a  higher  rather 
than  a  lower  mileage  rate  than  was  the  case  with  the  N.E.  Co.'s 
purely  local  traffic.  No  attempt  had  been  made  to  show  that 
any  injustice  or  hardship  would  arise  to  the  company  were  the 
rates  from  Goole  and  from  Hull  put  on  an  equality.  In  addition 
to  inequality  in  the  mileage  rates,  the  company  had  introduced 
the  practice  of  providing  free  cartage  in  Hull,  the  value  of  the 
service  being  calculated  as  ranging  from  6d.  to  Is.  per  ton.  No 
real  answer  had  been  made  to  this  head  of  complaint.  The  order 
of  the  Court  would  be  that  the  preferences  complained  of  were 
unjustifiable,  and  must  be  remedied. 

380.— Ex  parte  Taff  Vale  Railway.     (Not  reported.) 

The  T.V.R,  having  published  the  following  advertisement, 
applied  to  the  Railway  and  Canal  Commission  for  a  declaration 
that  the  proposed  rates  constituted  no  undue  preference. 

The  Taff  Vale  Railway  Company  hereby  give  notice  of  their 
intention  to  apply,  on  the  expiration  of  one  month  from  the  date 
In  reof,  to  the  Railway  and  Canal  Commission,  under  the  provisions 
of  section  29,  subsection  3,  of  the  Railway  and  Canal  Traffic 
Act,  1888,  for  an  order  determining  whether  the  rates,  particulars 
whereof  are  given  in  the  schedule  below,  which  the  company 
propose  to  put  in  force,  are  or  are  not  a  contravention  of  section  2 
of  the  Railway  and  Canal  Traffic  Act,  185 1. 

SCHEDULE. 

PABTICULARS  or  RATES. 

Goal  in  Owners'  Waggons  for  Shipment. 


»  f.  ,„ 

To 

I'-    i  lr.it". 

Merthyr  Vale  Colliery 
Merthyr  Vale  Colliery       . 

Cardiff  Docks. 
!'•  narth  Dock  and  Harbour. 

l«i-7«24d. 
II  I427M. 

Hi  I'.KKT  CLAKKK, 
Dated  this  9th  day  of  Jane,  1900. 

On  the  day  fixed  for  the  hearing,  counsel  appeared  in  oppo- 
sition on  behalf  of  the  Cardiff  Railway  Co.,  the  Barry  Railway 
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Co.,  the  Bhymney  Kailway  Co.,  the  Cardiff  Freighters  Associa- 
tion, and  the  Ocean  and  Glamorgan  Coal  Companies. 

Counsel,  in  opening,  stated  that  the  reduction  proposed 
amounted  to  0'024c£.  per  ton  per  mile,  amounting  to  }2d.  on  the 
20  mile  distance,  and  that  without  such  a  reduction  the  whole 
of  the  traffic  would  be  sent  by  the  competing  route. 

After  hearing  some  evidence  and  observations  from  counsel, 
the  Court  arrived  at  the  conclusion  that  it  was  impracticable  for 
them  to  deal  with  so  far-reaching  a  question,  when  brought  before 
them  under  the  procedure  adopted.  In  a  case  where  so  many 
interests  were  liable  to  be  affected,  a  question  of  undue  preference 
could  not  be  satisfactorily  dealt  with  on  an  ex  parte  application. 


STEAMSHIPS. 

382.— The  "Normandy,"  1870,  L.E.  3  Ad.  &  Ell.  152. 

This  vessel,  owned  by  the  L.  &  S.W.K.,  came  into  collision 
with  the  Mary,  and  sank. 

In  an  action  in  which  the  L.  &  S.W.K.  claimed  a  declaration 
limiting  their  liability  to  £15  per  registered  ton,  an  order  was 
made  staying  all  other  proceedings. 

The  pltffs.  in  Milburne  &  Co.  v.  L.  &  S.W.R.  objected  that 
their  action  was  founded  upon  a  contract  with  defts.  as  common 
carriers  to  carry  from  London  to  Jersey.  Had  the  company 
employed  the  vessels  of  third  persons  there  could  be  no  question 
as  to  liability,  and  the  legal  position  would  not  be  altered  by  the 
fact  that  they  elected  to  use  their  own  steam  vessels. 

In  the  Court  of  Appeal,  1872,  8  Ch.  App.  241,  the  Court 
(Selborne,  L.C.,  James,  Mellish,  L.JJ.)  held  that  the  railway 
company  were  entitled  to  the  benefit  of  the  limitation  prescribed 
by  the  Merchant  Shipping  Act.  "  What  possible  object  can 
there  be  in  holding  that,  in  order  that  the  company  may  avail 
themselves  of  the  limitation,  it  shall  be  necessary  to  deprive  all 
their  passengers  of  the  convenience  of  paying  for  their  ticket 
at  one  time  instead  of  paying  on  two  different  occasions  ?  Such, 
a  decision  would  not  deprive  the  company  of  the  benefit  of  the 
Act,  and  would  only  put  the  passengers  to  inconvenience.  In 
my  opinion  the  case  is  both  within  the  words  and  within  the 
spirit  of  the  Act." 


STEAMSHil  -  289 

383.— Doolan  v.  Mid.  R.,  1877,  2  App.  Gas.  792. 

Cattle  booked  through  from  Dublin  to  St.  Ives.  Jury  found 
steamer  wrecked  through  negligence  of  master.  Damages,  £765. 

The  contract-note  absolved  the  company  from  loss  or  injury 
arising  at  sea  from  "  any  default  or  negligence  of  the  master  or 
any  officers  or  crews  of  the  company's  vessels." 

For  the  defts.  it  was  contended  that  section  7  did  not  apply, 
since  they  were  not  authorized  to  work  steamships,  aud  the  steam- 
ship in  question  was  not  hired  or  worked  by  them  ;  if  the  section 
did  apply,  the  conditions  were  reasonable. 

Palles,  C.B.,  ruled  contract  within  section,  and  unreasonable. 

The  Court  of  Common  Pleas  affirmed,  but  the  Exchequer 
Chamber  (Whiteside,  C.J.,  diss.)  reversed  the  Chief  Baron's 
judgment. 

In  the  House  of  Lords ;  Blackburn,  L.  J.,  The  defts.  have 
entered  into  a  contract  to  carry  63  cattle  from  Dublin  to  St.  Ives, 
and  for  this  purpose  have  procured  them  to  be  conveyed  l>y 
sea  in  the  vessels  of  the  City  of  Dublin  Steam  Packet  Co. 
Without  more  they  would  be  plainly  liable,  but  pltff.  has  signed 
a  contract-note  limiting  the  company's  liability.  The  words 
"company's  vessels"  must  mean  such  vessels  as  they  employ. 
The  pltff.  contends  that  section  12  of  the  Regulation  of  Railways 
Act,  1871,  renders  this  contract  void.  The  construction  of  this 
Statute  is  not  a  simple  matter.  The  scheme  of  legislation  is 
to  incorporate  that  Act  with  several  others,  which  it  partially 
alters,  amongst  others,  the  Regulation  of  Railways  Act,  1868,  and 
this  adopts  the  language  of  the  Railways  Clauses  Act,  1863, 
without  making  all  the  alterations  in  the  language  which  should 
have  been  made.  This  Act,  again,  refers  to  and  brings  in  the 
Railway  and  Canal  Traffic  Act,  1854,  itself  an  obscurely  penned 
.  though  its  construction  has  been  finally  settled  by  the 
decision  of  the  House  of  Lords  in  Peek,  123.  It  would  be  strange 
if  such  legislation  were  not  obscure.  I  do  not  agree  with  those 

ii  judges  who  hold  that  the  provisions  of  the  Act  of  1854  are 
incorporated  only  as  regards  passengers.  As  it  gradually  became 
frequent  for  companies  to  seek  Parliamentary  powers  to  own  or 
work  yessels,  the  Act  of  1863  was  passed.  In  this  the  preamble 
to  the  whole  of  the  sections  is  printed  as  a  part  of  section  30, 
which  relates  only  to  passengers,  but  section  31,  making  the  At 

1854  applicable,  refers  to  all  train.-.     In  the  Regulation  of 
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Kail  ways  Act,  1868,  the  provisions  of  the  1863  Act  are  extended 
to  other  vessels ;  part  of  the  preamble  is  struck  out,  the  re- 
mainder, less  happily,  is  left  in.  If,  as  they  allege,  the  M.R. 
are  not  authorized  to  work  steam  vessels,  and  are  doing  so 
illegally,  that  would  not  render  them  free  from  the  restrictions 
of  the  Statute.  If  the  words  of  the  Act  permit  of  any  other 
construction  they  must  not  be  construed  so  as  to  place  a  company 
working  wrongfully  in  a  better  position  than  one  working  right- 
fully. Even  if  so,  "  I  think  a  railway  could  not  set  up  its  own 
wrong  against  a  pltff.  who  contracted  with  the  company  in 
innocence  and  ignorance.  Doolan  and  the  company  are  not  in 
pari  delieto,  and  he  might,  perhaps,  set  up  the  illegal  working  of 
the  company  if  it  would  in  any  way  help  him."  In  Cohen,  187, 
the  opinion  of  the  Irish  judges  was  referred  to,  and  the  Court  of 
Appeal  unanimously  thought  them  wrong.  During  the  pendency 
of  the  Act  of  1871  railway  companies  had  their  attention  called 
to  the  fact  that  in  making  sub-contracts  with  steamship  owners, 
the  owners'  liability  was  limited,  but  they  themselves  were  liable 
in  full  to  their  consignor.  Hence  an  introduction  of  a  clause  for 
their  protection.  Simultaneously  with  this,  it  was  observed  that 
under  the  Act  of  1868  it  was  open  to  companies  to  impose  what 
conditions  they  pleased  in  such  a  case  as  the  present.  The 
Legislature  probably  intended  to  remedy  both  defects.  Two 
clauses  were  required,  one  for  each  object ;  it  is  the  unfortunate 
attempt  to  make  one  clause  serve  two  purposes  that  has  created 
the  obscurity. 

Cairns,  L.C.,  concurred:  We  had  no  doubt,  but  thought  it 
well  to  take  an  interval  in  consequence  of  the  very  considerable 
complexity  of  the  Statutes  involved. 

384.— Gumming  v.  G.N.E,,  1894,  2  I.E.  208. 

Claim  for  damages  to  cattle  booked  from  Dundalk  to  Cam- 
bridge. The  cattle  were  injured  on  the  English  railways,  and  the 
only  questions  in  the  case  were,  whether  the  contract  was  with 
the  steamship  company,  and  if  not,  whether  the  defts.  could  be 
sued  in  Ireland. 

The  contract  was  in  two  parts,  and  it  was  held  that  the 
contract  with  the  steamship  company  was  with  themselves  only, 
but  that  the  contract  entered  into  by  the  defts.'  canvassers  in 
Dundalk  was  binding  upon  the  companies. 


(     265     ) 

REASONABLE   FACILITIES. 

385.— Barker  r.  Mid.  R.,  1856,  18  C.B.  4<>. 

An  omnibus  proprietor  has  no  right  at  common  law  to  bring 
his  omnibus  into  the  station  yard  of  a  railway  company  without 
their  consent,  and  contrary  to  their  regulations. 

386.— Oxlade  v.  N.E.R.  (No.  1),  1857,  1  Ry.  &  Ca.  Tr.  Gas.  73. 

Complaint :  1 .  Kefusal  to  carry  coal.  2.  Charges  higher 
than  on  other  coal  traffic.  3  and  4.  Refusal  to  provide  depots. 
"i.  Refusal  to  allow  railway  waggons  to  be  carried  beyond  rail- 
way. 6.  Refusal  to  provide  facilities  to  unload  at  the  junction 
with  the  G.N.R. 

In  the  course  of  the  hearing  the  master  was  required  to 
report  as  to  the  general  conduct  of  the  coal  traffic  in  the 

rict.  The  regulations  inquired  into  were  based  upon  the 
assertion  that  inasmuch  as  "there  are  124  collieries  in  Dur- 
ham and  Northumberland,  56  sending  two  sorts  of  coal  to 
the  south,  and  31  collieries  in  Yorkshire,  it  would  be  utterly 
impossible  to  find  accommodation  for  so  many  to  send  coals, 
and  their  so  doing  would  lead  to  no  beneficial  result,  but  only 
produce  a  glut  in  the  market,  and  materially  interfere  with  the 
general  traffic  of  the  railway." 

The  elaborate  process  by  which  the  company  obviated  the 
difficulties  they  anticipated,  and  its  effect  upon  Mr.  Oxlade's 
traffic,  is  set  out  in  a  detailed  and  complicated  report  of  some  ten 
pages.  There  seems  no  practical  utility  at  the  present  day  in 
mastering  the  details  of  the  arrangements  described. 

Cresswell  and  Crowder,  J.T.,  relying  on  the  report,  and 
regretting  the  want  of  the  assistance  of  other  judges  in  so  novel 
and  difficult  a  case,  decide : 

1 .  The  company  are  not  common  carriers  of  coal,  and  cannot 
be  called  upon  to  carry  all  coal  offered  them.    (No  reasons  are 
given  for  this  conclusion.) 

2.  The  reason  alleged  for  the  difference  in  charge  is  "a  desire 
to  introduce  the  northern  coke  into  Staffordshire."    "  Lowering 
their  rates  for  that  purpose  was  giving  an  undue  preference  to  that 
traffic."     Circumstances  connected  with  the  cost  of  conveyance 
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might  have  justified  a  difference  in  charge,  but  the  master  has 
not  found  or  stated  any  evidence  on  this  point. 

3  and  4.  The  regulations  described  by  the  master  do  not 
show  preference  to  any  particular  person  or  description  of  traffic. 

5.  Kefusal  to  forward  waggons  is  justified  by  the  fact  that 
Oxlade  refuses  to  pay  the  demurrage  charges  for  their  detention. 

6.  The  defts.  have  no  facilities  for  unloading  coal  at  the 
junction  with  other  railways ;  they  are  only  asked  for  to  enable 
Oxlade  to  avoid  the  demurrage  charges  which  his  competitors 
are  willing  to  pay. 

387.— Oxlade  v.  N.E.R.  (No.  2),  1864,  1  Ky.  &  Ca.  Tr.  Cas.  162. 

The  pltff.  had  entered  into  a  contract  with  a  given  colliery 
in  Durham  for  the  supply  of  5000  tons  of  coal  to  York  and  other 
places. 

The  defts.  refused  to  convey  the  traffic  tendered  to  them  at 
the  Ferry  Hill  Junction,  although  pltff.  was  willing  and  offered 
to  pay  for  the  carriage  of  the  same. 

On  behalf  of  the  company,  it  was  stated  that  they  only  carried 
coals  for  colliery  owners,  to  whom  they  allotted  'cells  for  the 
storage  of  their  coals  at  their  different  stations,  and  appointed 
an  agent  at  each  station  for  the  colliery  owners  who  had  cells 
for  the  sale  of  their  coal,  and  no  coal  was  received  on  the  rails 
of  the  company  destined  for  an  unappropriated  cell  unless  ordered 
through  such  agent.  The  amount  and  nature  of  the  coal  traffic 
on  the  line  precluded  the  company  for  carrying  coals  for  the 
public  indiscriminately,  and  rendered  some  such  arrangement 
necessary;  that  the  company  were  not  and  never  had  been 
common  carriers  of  coal ;  that  they  had  no  place  for  the  receipt 
of  coal  for  carriage  from  the  public  generally  ;  and  that  as  to 
coal  which  was  not  to  pass  from  their  railway  to  another  railway, 
they  only  haul  coal  for  those  who  had  cells  appropriated  to  them, 
or  such  coal  as  was  bespoken  by  the  agent. 

Erie,  C. J. :  "  I  am  of  opinion,  seeing  the  large  amount  of 
traffic  in  coals  upon  the  N.E.K. — upwards  of  8,000,000  tons  per 
annum — there  is  very  good  reason  for  the  company  saying  that 
they  will  carry  coals  for  colliery  owners  only.  The  company's 
regulations  were  before  this  Court  in  the  previous  case.  They 
gave  a  considered  judgment,  and  the  reasons  given  for  the  con- 
clusion there  come  to  are  quite  satisfactory  to  my  mind. 


REASONABLE   FACILITIES. 

Williams,  J.  :  I  see  nothing  in  the  system  which  the  com- 
pany have  adopted  which  constitutes  an  infringement  of  the 
provisions  of  Mr.  Cardwell's  Act 

388.— West  r.  L.  &  N.W.R.,  1870,  1  Ky.  &  Ca.  Tr.  Cas.  167 ; 
L.R.  5  C.P.  622. 

Bovill,  C.  J.,  and  Keating,  J. :  Applicant  and  other  coal  mer- 
chants send  coal  to  various  stations  on  L.  &  N.W.R.  "The 
practice  of  the  company  seems  to  have  been  to  apportion  the 
accommodation  at  the  different  stations  amongst  the  coal  mer- 
chants who  required  it,  and  each  coal  merchant  used  his  wharf 
as  a  kind  of  store  for  his  coals  until  they  were  sold,  and  were 
required  to  be  removed.  From  the  nature  of  the  inland  coal 
trade  the  wharf  or  depot  accommodation  is  almost  essential  to 
its  being  carried  on  profitably  to  the  merchant  It  also  pro- 
motes the  traffic  of  carrying  coals  upon  the  railways,  and  the 
practice  of  the  companies  providing  such  accommodation  is  very 
general  upon  most  of  the  railways."  In  1869  an  additional  station 
was  opened  at  Lubenham.  The  whole  of  ground  available  there 
was  let  to  Mr.  Perkins,  who  used  about  half  of  it  for  the  purposes 
ut  his  traffic.  "The  company  have  a  further  space  of  94  square 
yards  which  is  not  at  present  used,  though  the  company's  goods 
manager  states  in  his  affidavit  that  he  believes  the  same  will  be 
utilized  by  the  company  for  their  traffic.  There  can  be  no  doubt 
that  the  effect  of  what  has  been  done  by  the  company  is  to 
exclude  the  complainant  from  any  share  of  the  facilities  for  the 
coal  traffic  which  exist  at  the  station,  and  that  it  does  practically 
exclude  them  from  sending  coal  to  Lubenham  station  for  the 
purposes  of  their  trade,  and  thus  creates  a  monopoly  of  the  trade 
in  favour  of  Mr.  Perkins,  and  to  the  prejudice  not  only  of  the 
complainants,  but  of  the  public."  The  accommodation  is  not  only 
reasonable ;  the  traffic  cannot  be  carried  on  without  it.  "  The 
railway  companies  have  secured  a  monopoly  of  the  carrying 
,  l.ut  this  was  granted  to  them,  and  is  to  be  used  for  the 
benefit  of  the  public,  and  one  great  object  of  the  Act  of  1 E 
was  to  compel  the  companies  to  act  \\ith  impartiality  to  all 
persons  desirous  of  using  the  railway,  and  to  secure  that  ail 
should  be  placed  upon  equal  terms.  The  Legislature  has  placed 
a  restriction  upon  the  companies  for  using  tln-ir  power  and  their 

1  ways  for  the  benefit  of  one  person  to  the  exclusion  of  others, 
and  has  requin  1  that  all  persons  should  be  treated  alike.  At 
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the  same  time,  it  has  been  considered  that  due  regard  may  be 
had  to  any  peculiar  circumstances,  as  well  as  to  the  safety  and 
convenience  of  the  public,  and  the  fair  interests  of  the  companies 
themselves."  "  I  cannot  bring  my  mind  to  doubt  that  what  has 
been  done  in  this  case  was  distinctly  what  the  Legislature  intended 
to  prevent." 

Montague  Smith  and  Brett,  JJ. :  Not  within  jurisdiction. 
"What  the  applicants  want  from  the  company  has  nothing 
whatever  to  do  with  the  conveyance  or  transport  of  coal,  or  with 
any  facilities  or  accommodation  relating  to  conveyance  and  trans- 
port. They  really  want  the  company  to  provide  them  with  a  wharf 
or  store  where  they  may  sell  their  coal  when  and  as  they  please." 

389.— Innes  v.  L.B.  &  S.C.R.  and  L.  &  S.W.R.,  1875, 
2  Ky.  &  Ca.  Tr.  Cas.  155. 

The  defts.  were  joint  owners  of  a  railway  which  joined 
Streatham,  on  the  L.B.  &  S.C.R,  with  Wimbledon,  on  the 
L.  &  S.W.R.  The  stations  on  the  line  were :  Tooting,  Haydens 
Lane,  Wimbledon ;  and  on  the  loop  line :  Lower  Merton  and 
Merton  Abbey. 

Complaint  was  made:  1.  Trains  to  London  Bridge  incon- 
venient and  insufficient.  2.  No  train  to  Victoria.  3.  Fares  to 
London  Bridge  in  excess  of  those  Wimbledon  to  Waterloo. 
4.  No  through  tickets  to  Waterloo;  passengers  having  to  re- 
book  at  Wimbledon.  5.  Return  and  season  tickets  to  London  not 
available  by  either  route.  6.  Lower  Merton  station  was  situated 
130  yards  from  any  road. 

The  Railway  Commissioners  held,  as  regards — 

3.  Fares  on  the  route  to  London  Bridge  and  Ludgate  Hill 
were  left  by  agreement  to  be  controlled  by  S.W.R.,  and  were 
20  per  cent,  higher  than  on  the  Waterloo  line.  This  inequality 
in  itself  did  not  give  cause  for  interference,  and  it  was  not  made 
out  that  any  undue  preference  to  a  section  of  the  public  resulted 
from  it. 

1.  Trains  not  sufficient  nor  convenient. 

2.  Company  were  entitled  to  consider  the  convenience  of  the 
main  line  traffic,  and  this  being  so,  the  Court  would  only  express 
the  opinion  that  some  better  arrangements  could  be  provided ; 
in  particular  they  thought  a  transfer  station  might  be  constructed 
at  the  point  of  junction  with  the  Brighton  line,  and  [or]  through- 
booking  via  Wimbledon  and  Clapharn  Junction. 
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4.  The  fact  that  trains  did  not  run  through  did  not  prevent 
through-booking  being  a  reasonable  facility.      When  the  joint 
lines  were  in  the  ownership  of  a  separate  company,  they  were 
entitled  to  charge  high  local  rates.     "  With  regard  to  that  local 
charge,  we  are  of  opinion  that  a  through  passenger  between  a 

ion  on  the  joint  line  and  Waterloo  by  S.W.  trains  can- 
not be  charged  a  short- distance  charge,  nor,  considering  that 
the  joint  line  is  made  part  of  the  undertaking  of  the  S.W.  Co., 
that  the  mileage  rate  for  the  joint  line  portion  of  the  through 
route  ought  to  vary  from  that  on  the  main  line.  At  present  the 
charge  for  a  first-class  return  ticket  between  Wimbledon  and 
Waterloo,  a  distance  of  7  miles  29  chains,  is  Is.  9d.,  and  the 
corresponding  charge  between  Wimbledon  and  Lower  Merton, 
a  distance  of  only  24  chains,  is  not  less  than  6d." 

5.  "  The  counsel  for  the  complainants  withdrew  the  complaint 
with  regard  to  return  and  season  tickets  not  being  available  to 
or  from  any  of  the  London  termini  of  the  two  companies,  and 
we  only  refer  to  it  as  a  proposition  meriting  the  consideration 
ot  the  defts.     They  have  made  an  arrangement  for  issuing  joint 
season  tickets  at  special  rates  for  the  Epsom  and  Leathering*  I 
traffic,  available  by  the  route  of  either  company,  and   if  that 
arrangement  could  be  extended  to  the  joint  line,  in  considera- 
tion of  its  being  the  property  of  both  companies,  and  occupying 
a  space  intermediate  between  their  systems,  the  residents  upon 
tin-  line  would  be  granted  a  concession  which  would  be  of  much 
value  to  them." 

6.  It  is  not  reasonable  accommodation  for  a  station  which 
serves  for  two  different  lines  to  be  left   unprovided  with  any 
carriage  approach,  or  any  protection  from  the  weather  in  passing 

:u  the  road  to  the  station.  The  company  may  possibly  see 
their  way  to  remove  the  defect  mm  plained  of. 

390.— Uckfield  Local  Board  r.  L.B.  &  S.C.R.  and  S.E.R.,  l,v 
2  Ry.  &  Ca.  Tr.  Gas.  215. 

The  two  defendant  companies  each  had  a  station  at  Tunbridge 

W.-lb.     Tho   stations  were  connected  by  a  line  of  railway   7  I 

ins  in   length,  of  wlndi  JJ  chains  belonged  to  the  Brighton 

and  52  chains  to  the  S.E.      Passengers  were  not  conveyed 

by  this  line,  and  had  to  pass  between  the  two  stations  by  road. 

Goods  were  conveyed  at  a  special  charge  of  Is.  per  ton,  but 

VOL   in  U 
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the  companies  declined  to  concur  in  arrangements  for  through- 
booking. 

Complaint  was  made  under  section  2  that  "  obstruction  was 
offered  to  the  public  desirous  of  using  such  railways  as  a 
continuous  line  of  communication,"  and  also  that  the  charge  of 
Is.  was  illegal. 

By  the  Court:  The  company's  Special  Act  shows  that  the 
line  was  authorized  to  be  constructed  as  a  means  of  communi- 
cation between  the  lines  of  the  two  companies.  The  user  of  it 
as  a  continuation  of  the  companies'  lines  would  be  a  reasonable 
facility  under  section  2.  The  Brighton  Co.  allege  willingness  on 
their  part,  but  want  of  accommodation  at  the  S.E.  station.  It' 
so,  it  was  their  duty  to  take  the  first  formal  step,  and  ask  the 
Board  of  Trade  to  sanction  the  running  of  passenger  trains. 
"Probably  had  that  step  been  taken  it  would  have  quickly 
been  followed  by  whatever  besides  would  have  been  required  to 
ensure  the  due  and  safe  conveyance  of  through  passengers. 
The  condition  of  the  S.E.  station  has  formed  an  obstacle  on  the 
part  of  that  company;  but  although  they  have  expressed  a 
willingness  to  remedy  it,  and  have  prepared  the  necessary  plans, 
they  have  delayed  to  put  them  into  execution.  An  order  should 
go  against  both  companies.  The  Court  is  not  authorized  to 
inquire  as  to  whether  the  charge  of  Is.  is  justified  by  the  com- 
panies' Special  Acts.  "  Through-booking  is  a  facility  which 
railway  companies  may  reasonably  be  required  to  afford,  and  as 
exhibiting  the  total  charge  made  for  conveyance  from  end  to 
end  is  especially  of  use  where  doubts  exist  whether  companies 
are  making  unequal  or  excessive  charges.  We  shall  enjoin  the 
Brighton  Co.  to  allow  through-booking  from  their  Uckfield 
branch  to  stations  on  the  S.E.K." 

A  similar  order  was  made  for  conveyance  of  passengers 
between  the  stations  of  the  T.V.B.  and  Gr.W.R.  at  Cardiff,  in 
James  v.  T.V.E.  and  G.W.K.,  1881,  3  Ey.  &  Ca.  Ti\  Gas.  540. 

391.— Thomas  v.  North  Staffordshire  R.,  1876,  3  Ky.  &  Ca.  Tr.  Cas.  1. 

Application  for  an  order  enjoining  the  defts.  to  carry  potatoes 
to  their  Tunstall  station. 

Answer :  The  defts.  have  provided  a  station  for  ordinary 
traffic  at  Longport.  The  station  at  Tunstall  is  appropriated  to 
mineral  traffic  only. 

Counsel  for  defts. :  The  defts.  are  not  common  carriers,  and 
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may  refuse  to  carry  goods  at  all,  or  to  any  place,  or  in  any  manner 
not  in  accordance  with  their  published  conditions. 

By  the  Court :  The  Act  of  1854:  has  extended  these  obliga- 
tions. The  right  of  a  trader  to  have  goods  conveyed  to  a 
particular  station  depends  not  upon  the  advertised  willingness 
of  the  company,  but  on  the  reasonableness  of  his  demand.  It 
was  not  enough  for  the  applicant  to  prove  that  there  was  suffi- 
cient room  for  the  traffic  which  he  desired  to  send ;  it  was 
incumbent  on  him  to  satisfy  us  that  there  was  room  for  other 
traders  similarly  circumstanced  as  well. 

392.— Toomer  v.  L.C.  &  D.R.  and  S.E.E.,  3  Ky.  &  Ca.  Tr.  Cas.  79. 

Complaint  by  the  Mayor  of  Rochester  that  the  two  com- 
panies refused  to  provide  proper  means  of  inter-communication 
for  passengers  or  goods  between  the  two  systems. 

An  order  having  been  issued  and  disobeyed,  the  Commis- 
sioners imposed  a  penalty  of  £60  per  day  on  the  Chatham,  and 
1 1 .",  per  day  on  the  S.E.  Co. 

On  a  rule  for  prohibition,  the  Court  granted  it  on  the  ground 
that,  while  the  Commissioners  had  power  to  order  either  company 
separately  to  provide  such  facilities  as  they  were  able,  an  order 
which,  in  form  or  in  substance,  required  them  to  agree  was  not 
such  an  order  as  was  contemplated  by  the  section. 

[The  history  of  the  obstructiveness  of  these  two  companies 
is  now  of  no  interest,  and  the  Railway  and  Canal  Traffic  Act, 
1888,  disposes  of  both  legal  technicalities.] 

The  ratio  decidendi  of  the  Commissioners  is  still  applicable ; 
their  view  that  the  fact  that  certain  facilities  are  pre- 
scrihed  by  the  companies'  Special  Acts  is  in  itself  prima  facie 
evidence  that  tln-y  are  in  themselves  reasonable. 

393. — Lloyd  r.  Northampton  and  Banbury  Junction  E.,  1878, 
3  Ry.  &  Ca.  Tr.  Cas.  259. 

Complaint  that  the  deft,  company  weie  charging  rates  in 
excess  of  their  maximum  powers. 

Injunction  granted  to  desist  in  future  from  exceeding  the 
limit  prescribed  by  the  company's  Special  Act. 

394. — Newington  Local  Board  v.  N.E.R.,  1878, 

3  Ry.  &  Ca.  Tr.  Cas.  3< 

11  plaint  of  the  want  of  reasonable  facilities  for  passenger 
and  goods  traffic  at  Newington,  an  extension  of  Hull.     The  nearest 
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stations  were  Hull,  about  2  miles  distant,  and  Hessle,  about  2J- 
miles.  The  company  had  a  coal  siding  and  some  spare  land  at 
the  spot  indicated  as  convenient  for  a  stopping  place. 

The  applicants  professed  willingness  to  be  satisfied  with  the 
minimum  of  accommodation,  and  estimated  the  cost  of  what  would 
satisfy  them  at  £1200,  but  no  reference  seems  to  have  been 
made  to  existing  or  possible  requirements  of  the  Board  of  Trade. 

By  the  Court :  "  Our  view  is  that  if  a  company,  not  having 
the  excuse  of  inability,  refuses  to  receive  and  deliver  the  traffic 
of  a  particular  district,  except  at  places  on  its  railway  which  are 
unreasonably  remote,  and  the  convenience  that  the  opening  of 
a  station  within  easy  reach  would  be  to  traffic  that  would  use  it, 
measured  by  quantity  and  other  considerations,  has  a  clear 
preponderance  over  the  inconvenience  from  expense  and  trouble 
which  it  would  cause  the  company  to  give  that  accommodation ; 
the  company's  refusal  is  an  infringement  of  the  provisions  of 
section  2,  which  enables  the  powers  of  the  Act  to  be  put  in  motion, 
and  an  order  to  be  made  for  the  requisite  facilities  being  afforded." 
Upon  the  consideration  of  the  evidence  it  would  appear  that  the 
passenger  traffic  would  be  very  small,  and  not  sufficient  to  justify 
an  outlay  which  could  not  be  put  at  less  than  £5500.  The  case 
of  goods,  involving  a  cartage  of  2  miles  and  more,  stands  on  a 
different  footing.  "  Whatever  method  the  company  may  prefer 
to  adopt  for  the  purpose,  they  ought,  in  our  judgment,  to  provide 
siding  accommodation  reasonably  sufficient  for  the  receipt  and 
delivery  in  Newington  of  the  station  to  station  traffic  of  the 
district,  and  to  give  such  a  service  for  the  delivery  of  inwards 
traffic  in  the  district,  and  the  removal  therefrom  of  outward  traffic 
as  is  given  under  corresponding  circumstances  to  other  places." 

394A.— Harris  v.  L.  &  S.W.R.,  1879,  3  Ky.  &  Ca.  Tr.  Gas.  331. 

Complaint  of  want  of  reasonable  facilities  from  the  fact  that 
no  passenger  station  existed  between  Winchfield  and  Basingstoke. 

The  applicants  alleged  that  a  station  was  required  near  Hook 
Bridge,  and  stated  that  if  the  company  considered  that  the  site 
on  their  own  land  was  not  convenient  for  a  station,  they  were 
ready  and  willing  to  purchase  and  hand  over  as  a  gift  a  piece  of 
land  sufficient  and  suitable  for  the  erection  of  a  station. 

By  the  Court :  "  It  was  argued  for  the  company  that  an 
application  for  a  new  station,  with  a  view  to  a  line  of  railway 
being  made  more  accessible  to  traffic,  does  not  come  within  the 
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l»e  of  the  enactment  that  a  railway  company  shall  give  all 
reasonable  facilities  for  receiving,  forwarding,  and  delivering 
traffic.  But  without  stations  at  fit  intervals  a  line  would  be  no 
better  adapted  for  the  transmission  of  traffic  than  it  would  be 
without  the  permanent  way ;  and,  considering  the  nature  of  the 
enactment  and  the  largeness  of  the  language  used  to  express  its 
intention,  we  think  it  does  give  the  power  to  deal  with  such 
complaint  as  that  stations  are  so  distributed  as  to  seem  to  lose 
sight  of  a  particular  district,  and  that  there  are  none  in  use 
where  the  traffic  of  that  particular  district  can  come  or  go  without 
public  inconvenience.  In  the  case  before  us  it  appears  to  us  to 
have  been  made  out  that  an  amount  of  public  inconvenience, 
sufficient  to  merit  its  being  considered  whether  it  cannot  be 
lessened,  is  sustained  in  the  district  represented  by  the  applicants ; 
but  at  the  same  time  public  interests  are  not  alone  to  be  con- 
sidered in  treating  a  case.  There  are  the  company's  interests  as 
w.-ll."  f 

In  the  result  the  Court  expressed  an  opinion  that  in  that 
particular  case  the  practical  objections  were  insurmountable. 

395. — Hastings  Town  Council  r.  S.E.E.,  and  S.E.R.  v.  Railway  Com- 
missioners, 1879-1881,  6  Q.B.D.  586 ;  3  Ky.  &  Ca.  Tr.  Gas.  464. 

In  this  case  complaint  was  made  that  the  defts.  had  not 
provided  reasonable  facilities  for  the  receiving  of  passenger, 
goods,  and  cattle  traffic  at  the  Hastings  and  St.  Leonards 
stations. 

The  Commissioners  considered  the  complaint  well  founded, 
and  in  their  judgments  they  indicated  that  certain  specific  works 
of  a  minor  character  would  be  ordered  to  be  constructed,  and 
that  a  general  order  would  be  made  requiring  the  defts.  to  afford 
better  accommodation  at  their  passenger  stations.  The  defts., 

'•ipating  that  an  order  would  be  drawn  up  specifically  order- 
ing the  suggested  improvements  at  the  passenger  stations,  applied 
for  a  declaration  in  prohibition,  the  terms  of  which  raised  the 
twofold  question  that  the  Railway  Commission  had  no  juris- 

<>ver  the  insufficiency  of  station  accommodation,  and  1. 
no  authority  to  order  the  execution  of  structural  works. 

The  Court  (Cocklnini,  <  ..I.,  ami  Manisty,  J. ;  Lush,  J.,  diss.) 
allowed  the  i-rni.il.jt i-.n. 

(  mirt  ni    \ i.|»-al  (Selborne,  L.C.,  Coleridge,  C.J.,  Brett, 
1.1.)  reversed  the  order  t<>i    |.i«,hil.ition  as  being  too  wide,  but 
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indicated  in  their  judgments  the  limits  within  which  they  con- 
sidered the  jurisdiction  of  the  Commissioners  was  due  to  be 
exercised.  An  order  to  construct  cattle  pens  would  be  within 
their  jurisdiction;  an  order  prescribing  plans  for  the  recon- 
struction of  a  passenger  station  would  not.  The  case  is  of  too 
great  importance,  and  complicated  by  too  many  details,  to  be 
dealt  with  in  a  digest.  See  special  chapter  on  the  subject  in 
Vol.  I. 

396.— Girardot  Flinn  &  Co.  v.  Mid.  E.  (No.  2),  1885, 
5  Ey.  &  Ca.  Tr.  Gas.  60. 

This  complicated  case,  occupying  some  thirty  pages  of  report, 
is  of  great  interest  as  expressing  the  views  of  the  Railway  Com- 
missioners upon  the  question  as  to  whether  the  construction  of  a 
private  siding  was  of  the  nature  of  a  "  reasonable  facility,"  and 
hence  within  their  jurisdiction.  Somewhat  unfortunately,  as 
regards  the  particular  point  of  law,  it  was  dragged  in  as  a 
side  issue  upon  the  real  question  between  the  parties.  And 
what  this  was,  again,  was  far  from  clear,  Mr.  Commissioner 
Price  taking  it  to  be  the  same  question  that  was  heard  in 
the  previous  case,  and  Mr.  Commissioner  Miller  taking  it  to 
be  a  claim  to  be  allowed  certain  deductions  from  the  Derby 
rates  in  consideration  of  the  traffic  being  dealt  with  at  their 
own  siding.  The  case  is  further  complicated  for  purposes  of 
precedent  at  the  present  day,  by  the  fact  that  the  law  "  which 
the  Commissioners  applied  to  the  consideration  of  the  detail  cir- 
cumstances of  the  rebates  discussed  "  has  been  completely  altered 
by  the  decisions  of  the  Courts  in  Hall's  case,  by  specific  enlarge- 
ment of  the  Commissioners  powers  by  the  Act  of  1888,  by  the 
mode  in  which  the  Provisional  Order  Acts  deal  with  charges 
for  station  and  service  terminals,  and  by  the  Act  of  1894,  which 
specifically  authorizes  the  Eailway  Commission  to  deal  with  the 
question  of  siding  allowances.  It  was  taken  for  granted  that 
the  Commission  had  not  that  power  in  1885.  It  was  common 
ground  that  the  railway  company  had  removed  the  junction  with 
the  siding  with  the  object  of  enforcing  their  views  as  to  allow- 
ances on  the  applicants,  and  under  the  circumstances  it  seems  of 
advantage  merely  to  quote  the  views  of  the  Commissioners  on 
the  purely  legal  point. 

The  siding  in  question  was  at  the  Derby  station,  and  priutd 
facie  within  the  exceptions  of  section  76.  Moreover,  the  railway 
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company  continued  to  express  willlingness  to  restore  the  junction 
when  the  rate  question  was  finally  settled. 

Sir  F.  Peel,  in  his  judgment,  deals  mainly  with  the  real  issue 
before  the  Court,  but  he  expresses  the  opinion  that,  apart  from 
section  76,  and  as  a  "  reasonable  facility  "  only,  the  company  had 
done  all  that  was  necessary  if  they  had  provided  a  station  with 
ample  accommodation.  But  as  the  siding  existed,  it  was  reason- 
able that  it  should  be  used  when  an  agreement  had  been  come  to 
as  to  the  rates  to  be  charged. 

Mr.  Commissioner  Miller  expresses  views  distinctly  adverse 
to  the  traders'  contention.  The  siding  was  the  creature  of 
agreement,  and  the  agreement  having  terminated,  the  legal 
position  must  be  considered  as  though  it  had  never  existed. 
The  provision  of  a  public  station  concluded  the  company's 
obligations.  Under  section  2  the  Court  could  not  order  the 
construction  of  a  siding.  The  learned  Commissioner  then  deals 
fully  with  the  question  as  a  point  of  law.  "  They  then  contest 
the  jurisdiction  of  the  Commission  to  entertain  the  application. 
First,  because  the  siding  was  the  creature  of  an  agreement ;  and 
it  has  been  removed  in  accordance  with  that  agreement,  and 
they  say  that  we  have  no  jurisdiction  to  interpret  the  agreement 
or  to  enforce  or  overrule  its  terms.  Secondly,  because  the  right, 
if  any,  to  a  siding  ultra  agreement  could  only  arise  under  the 
Railways  Clauses  Act,  section  76 ;  and  they  say  that  we  have  no 
jurisdiction  to  enforce  the  terms  of  that  Act.  Thirdly,  because, 
as  they  contend,  no  order  of  ours  could  require  them  to  work  such 
a  siding,  and  the  existence  of  the  siding  unworked  could  not  be 
a  'facility'  to  the  applicants  within  the  meaning  of  our  Act." 
"  It  is  suggested  that  a  right,  independent  of  agreement,  may 
exist  on  any  of  three  grounds.  First,  under  section  76  of  the 
i.'tilways  Clauses  Consolidation  Act.  Secondly,  as  a  reasonable 
facility.  Thirdly,  to  prevent  an  undue  prejudice.  The  company 
admit  the  first  ground,  but  they  say  that  a  i  i-ht  based  upon  that 
section  is  not  enforceable  under  any  order  of  ours,  but  only  by 
way  of  mandamus;  and  so  far  as  the  right  is  to  be  regarded 
as  dependent  solely  on  that  section,  I  think  that  argument  is 
sound.  But  it  is  obvious  that  in  a  very  large  number  of  cases 
the  existence  of  such  a  siding  affords  great  facilities  for  receiving 
and  delivery  of  traffic,  and  in  such  cases,  where  the  company  are 
not  required  to  do  any  work  or  expend  any  money,  but  merely  to 
permit  a  connection  to  be  made  with  fh<  ir  line  by  and  at  the 
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expense  of  the  siding  owners,  it  may  well  be  that  this  tribunal 
has  jurisdiction  to  order  the  company  to  permit  such  a  siding  to 
be  put  in,  although  it  would  have  no  jurisdiction  to  order  them 
to  make  it.  And,  further,  although  we  certainly  could  not  order 
them  to  work  such  a  siding  themselves,  it  may  be  within  our 
jurisdiction  to  direct  them  to  give  proper  facilities  for  its  work- 
ing by  the  owners  in  such  cases,  and  on  such  terms  as  may  be 
reasonable,  and  it  appears  to  me  that  this  jurisdiction  may  well 
be  concurrent  with  and  unaffected  by  the  existence  of  a  totally 
different  remedy,  depending  upon  quite  different  considerations, 
producing  quite  different  results,  and  enforceable  in  a  totally 
different  manner."  As  regards  the  operation  of  section  76, 
"the  Act  of  Parliament  gives  every  adjoining  landowner  an 
absolute  right,  ex  debito  justitice,  to  a  branch  railway,  except  in 
certain  specified  cases,  one  of  which — the  only  one  which  can  be 
suggested  as  applicable  to  the  present  case — is  that  the  company 
'  shall  not  be  bound  to  make  such  openings  in  any  place  which 
they  shall  have  set  apart  for  any  specific  purpose  with  which 
such  communication  would  interfere/  This  siding  is  no  doubt  at 
a  place  set  apart  for  a  specific  purpose,  namely,  a  station,  but 
where  such  a  connection  has  existed  without  question  for  a 
number  of  years,  and  where  the  company  do  not  allege  any 
physical  change  of  circumstances,  either  in  the  construction  of 
the  station  or  the  volume  or  character  of  the  traffic  which  would 
render  that  inconvenient  now  which  had  hitherto  been  con- 
venient, it  appears  to  me  that  it  would  be  an  insult  to  common 
sense  to  suggest  that  any  Court  could  be  found  to  believe  that 
such  a  siding,  under  such  circumstances,  would  *  interfere  with ' 
the  purpose  for  which  the  particular  place  was  set  apart.  Now, 
assuming  the  siding  to  be  legally  in  existence,  whether  by  order 
under  section  76  or  otherwise,  the  question  whether  the  company 
ought  reasonably  to  be  required  to  render  any  and  what  facilities 
for  receipt  and  delivery  of  traffic  thereat  (of  course  not  thereon 
or  thereover)  would  clearly  be  matter  for  our  determination  under 
section  2  of  the  Traffic  Act,  and  it  is,  at  least,  not  clear  to  me 
that  this  jurisdiction  would  not  extend  to  a  case  where  the  siding 
was  originally  put  in  by  agreement,  which  agreement  had  legiti- 
mately terminated,  and  all  rights  dependent  upon  it  extinguished, 
but  where,  nevertheless,  an  independent  right  to  a  facility  existed, 
which  the  company  were  unreasonably  seeking  to  interfere  with." 
Later  on,  in  dealing  with  the  question  as  to  what  the  then 
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•existing  rates  really  covered,  the  learned  Commissioner  says: 
"The  determination  of  this  involves,  to  my  mind,  one  of  the 
most  important  questions  connected  with  rates  which  has  yet 
come  before  us,  and  I  must  be  forgiven  if  I  go  into  somewhat 
abstract  and  elementary  considerations  at  what  may  appear  un- 
necessary length.  Every  railway  company  is,  I  think,  bound  in 
theory  to  have  a  '  station  to  station  '  rate  for  all  goods  of  which 
th«'V  are  carriers  from  every  station  to  every  station  between 
which  they  carry.  I  do  not  mean  that  they  are  bound  to  have 
such  a  rate  actually  existing  on  paper,  or  even  that  they  should 
be  always  ready  to  quote  it  immediately  when  required,  but  such 
a  rate  must  always  hypothetically  exist,  and  no  rate  of  any  kind 
can  be  satisfactorily  struck  without  reference,  express  or  implied, 
to  such  a  station  to  station  rate  as  a  basis  of  calculation.  By  a 

ion  to  station  rate  I  mean  a  rate  in  which  nothing  is  charged 
for  except  conveyance,  and  in  respect  of  which  the  company  does 
not  contract  to  render  any  services  except  those  services,  what- 
ever they  may  be,  which  are  incidental  to  conveyance,  such  as 

rding  reasonable  opportunity  for  acceptance  and  delivery  of 
traffic,  etc." 

397.— Brown  v.  G.W.R.,  1881,  3  Ky.  &  Ca.  Tr.  Cas.  523 ; 
7  Q.B.D.  181 

Fractions  of  passenger  fares  improperly  charged;  alleged 
refusal  of  reasonable  facilities. 

Prohibition  to  Railway  Commission  against  entertaining 
application. 

In  the  Court  of  Appeal,  Bramwell,  L.J. :  Assumption  is  that 
the  Legislature  did  not  intend  to  give  the  Railway  Commission 
a  jurisdiction  in  matters  which  roul<l  !><•  <|iiite  as  well  exercised 

the  ordinary  courts  of  justice,  although  there  may  be  cases 
where  jurisdiction  is  concurrent.  The  question  of  a  fraction  of 
Id.  overcharge  has  nothing  in  common  with  any  impediment 
in  the  way  of  "receiving,  forwarding,  and  delivery"  of  trafli<-. 
In  the  Aberdeen  cases  rates  were  discussed,  but  the  principle 

•Ived  was,  the  railway  company  said  they  would  not  be 
common  carriers  of  certain  goods,  and  the  Railway  Commis- 
sion, having  jurisdiction  in  that  case,  said  that  they  shouM. 

I'.r.  1 1 ,  I .  .1 . :  1 1  the  overcharges  were  such  as  to  prevent  traffic 
;he  matter  might  come  within  the  terms  of  the 
Motion. 
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Cotton,  L.J. :  The  provision  merely  requires  the  companies 
to  make  proper  accommodation  in  the  stations  and  in  the 
carriages  for  the  forwarding  of  traffic. 


I— Holyhead  Local  Board  v.  L.  &  N.W.R.,  1881, 
4  Ky.  &  Ca.  Tr.  Gas.  37. 

Application  to  compel  the  defts.  to  provide  more  convenient 
access  for  passengers  to  the  Holyhead  station  by  means  of  a 
foot-bridge,  thereby  saving  a  detour,  and  shortening  the  distance 
from  the  more  frequented  parts  of  the  town  by  193  yards. 

By  the  Court :  "  A  station  cannot  be  expected  to  have  every 
possible  facility,  and  it  is  enough  if,  on  the  whole,  and  with  the 
particular  facility  here  in  question  wanting,  Holyhead  local 
passenger  traffic  is  well  off  in  respect  of  station  accommodation. 
It  is,  in  fact,  more  than  usually  so  for  its  size,  for  it  has  a  station 
which  is  more  than  in  proportion  to  its  requirements,  being 
adapted  as  well  to  a  great  through  traffic,  of  which  the  railway 
company  are  carriers  both  at  sea  and  by  railway,  and  with  a 
view  to  which  it  has  been  provided  with  the  best  appliances 
for  facilitating  the  forwarding  of  traffic.  By  these,  local  traffic 
also  is  benefited,  and,  on  the  whole,  the  claims  of  traffic  of  that 
character  seem  to  us  to  be  fairly  met.  We  are  of  opinion,, 
therefore,  that  a  case  has  not  been  made  out  for  an  order  against 
the  company,  and  the  application  must  be  refused,  with  costs." 

399.— Hammans  v.  G.W.R.,  1882,  4  Ey.  &  Ca.  Tr.  Cas.  181. 

Eailway  communication  at  Marlborough  complete,  but  not 
worked,  owing  to  disputes  between  the  companies. 

By  the  Court:  "The  junction  between  the  two  railways  at 
Marlborough  is  physically  complete,  and  it  is  not  suggested  that 
any  sanction  of  the  Board  of  Trade,  or  any  other  person,  is 
required  for  the  purpose  of  enabling  it  to  be  used  for  the  con- 
veyance of  through  traffic ;  in  fact,  it  was  proved  that  the  only 
reason  why  that  junction  has  not  been  opened  is  that  the 
Swindon  Co.  have  not  yet  given  the  necessary  notice  which,, 
when  given,  would  render  them  liable  for  the  necessary  junction 
expenses.  As  it  is  clear  that,  supposing  the  junction  open,  these 
expenses  would  properly  fall  upon  the  Swindon  Co.,  we  do  not 
think  that  the  G-.W.B.  were  to  blame,  as  between  themselves 
and  the  Swindon  Co.,  in  requiring  the  notice  to  be  given  before 
they  opened  the  junction  for  through  traffic.  But  the  public.* 
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desirous  of  using  the  railways  as  a  continuous  line  of  communi- 
cation, are  not  to  be  prejudiced  by  any  disputes  as  to  the  rights 
of  the  companies  inter  se;  and  if  the  application  had  in  this 
case  been  properly  framed,  we  should  have  had  no  difficulty  in 
making  an  order  against  the  companies,  which  would  have  had 
the  effect  of  immediately  opening  this  junction  for  the  purpose 
of  the  traffic  in  question.  But  the  complaint  has  been  made 
against  the  G.W.  Co.  only,  and,  as  we  think  that  that  company 
has  not  been  the  one  primarily  responsible  in  the  matter,  we- 
do  not  consider  we  ought  to  issue  any  injunction  on  the  subject." 

400.— Tharsis  Sulphur  Co.  v.  L.  &  N.W.R.,  1881, 3  Ry.  &  Ca.  Tr. 

Gas.  455. 

Complaint  of  refusal  of  "  facilities  "  to  ore  traffic  at  Garston, 
through  neglect  to  supply  an  adequate  number  of  waggons. 

In  the  Act  transferring  the  St.  Helens  undertaking  to  the 
defts.  in  18G4  there  was  a  special  provision  that  the  defts.  should, 
at  "all  reasonable  times,  and  with  all  due  diligence,  provide 
waggons  proper  and  sufficient  for  the  conveyance  of  all  trallic 
passing  exclusively  on  the  lines  of  railway  transferred,  except,  etc." 

As  it  almost  invariably  happens,  some  slight  change  occurred 
in  the  circumstances  of  the  traffic,  the  dock  premises  were 
extended  to  a  short  distance  beyond  the  limits  of  the  original 

Helens  railway,  and  the  defts.  pleaded  that,  as  regards  the 
obligations  of  the  Special  Act,  the  traffic  in  question  was  beyond 
its  ambit,  and  that  a  proper  and  sufficient  supply  of  waggons 
was  not  within  the  scope  of  the  Traffic  Acts ;  beyond  this,  there 
was  no  legal  obligation  on  a  railway  company  to  supply  waggons 
at  all. 

Evidence  was  given  to  the  effect  that  delays  at  Garston 
became  so  serious  that  charterers  of  ships  paid  Is.  4d.  per  ton 
extra  to  discharge  elsewhere  in  the  Mersey,  and  the  (lefts. 

Admitted  it  as  to  state  that  they  had  recently  acquire  1  20 
more  traffic  waggons. 

The  view  taken  by  the  Railway  Commission  was,  th.it  tin- 
determination  of  what  might  be  reasonable  in  the  provision 

:ic  facilities  would  depend  upon  the  varying  powers  of  tip 

Special  Acts.  Where  the  Special  Act  expressly  den N  \\ith  any  duty 

letcrinines  what  is  a  reasonable  facility  within  the  meaning 

lie  Traffic  Act  as  effectively  as  if  it  were  a  duty  of  a  more 
ral   kind,  or  one  whirl,  1    under  any  circumstances* 
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That  Act  requires  facilities  to  be  given  according  to  the  powers 
of  railway  companies,  and  as  special  railway  Acts  make  the 
powers  of  some  railway  companies  larger  than  those  of  others, 
so  they  also  extend  or  limit  the  facilities  they  give  to  the 
public,  and  thus  the  general  enactment  as  to  affording  facilities 
has  to  be  read  and  considered,  with  reference  to  the  language 
of  any  special  clauses  regarding  them.  In  this  case  the  special 
obligation  is  the  more  incumbent  to  be  performed  because  it 
is  one  of  the  terms  on  which  the  St.  Helens  railways  were 
transferred  to  their  present  owners,  and  its  being  an  obliga- 
tion to  find  waggons  makes  a  company  neglecting  it  answerable 
under  the  Traffic  Act.  This  was  the  principle  of  our  decision 
in  Watkinson,  357." 

401. — Winsford  Local  Board  v.  Cheshire  Lines  Committee, 
1891,  9  Ky.  &  Ca.  Tr.  Gas.  72. 

Application  for  an  order  requiring  the  defts.  to  resume  the 
conveyance  of  passenger  traffic  on  their  branch  line  between 
Cuddington  and  Winsford. 

The  branch  was  mainly  used  for  mineral  traffic,  and,  prior  to 
the  year  1888,  the  passenger  traffic  was  conveyed  in  carriages 
attached  to  the  mineral  trains.  In  that  year  an  accident 
occurred,  and  the  Government  inspector  reported  that  the 
company  had  not  complied  with  the  statutory  requirements  in 
respect  of  the  construction  of  the  railway,  and  recommended  the 
provision  of  signalling  arrangements,  the  cost  of  which  was 
estimated  at  £1500.  The  company  thereupon,  alleging  that  the 
passenger  traffic  was  unremunerative,  discontinued  it.  Since 
that  date  the  branch  had  not  been  kept  in  good  order,  and  the 
expenditure  of  further  sums,  estimated  at  £4500,  would  be 
necessary  to  place  the  line  in  a  condition  to  permit  of  the  running 
of  a  service  of  passenger  trains.  The  cost  of  a  service  of  six 
passenger  trains  each  way  was  estimated  at  £2000,  and  the 
receipts  at  £800.  A  portion  of  the  line,  including  the  station 
premises  at  Winsford,  was  constructed  on  land  acquired  by 
private  agreement;  the  company's  compulsory  powers  did  not 
extend  over  this  portion. 

Counsel  for  applicants:  The  company's  calculations  are  all 
exaggerated.  There  are  12,000  inhabitants  in  the  district,  and 
the  revenue  to  be  derived  from  a  convenient  passenger  service 
must  not  be  calculated  on  that  formerly  in  operation.  If  the 
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branch  line  can  be  worked  at  a  profit  as  a  whole,  the  company 
may  not  refuse  facilities  to  a  particular  class  of  traffic. 

Counsel  for  defts. :  (1)  The  Court  have  no  jurisdiction  to 
make  an  order  involving  the  expenditure  of  capital.  (2)  The 
capital  powers  of  the  company  are  exhausted.  (3)  Facilities  for 
passenger  traffic  cannot  be  afforded  without  the  user  of  the 
Winsford  station  ;  the  Court  have  no  jurisdiction  over  that  section 
of  the  line.  (4)  It  is  unreasonable  to  require  the  company  to 
provide  facilities  for  unremunerative  traffic. 

(1)  Wills,  J. :  The  powers  conferred  by  the  Act  have  refer- 
ence to  the  whole  of  any  railway  company's  system.     Nothing 
to  limit   its  application    to  selected   parts.     Prior   to  1854  the 
theory  had  always  been  that  a  railway  was  in  the  nature  of  a 
highway,  and  that  the  railway  company  might  take  upon  them- 
selves the  duties  of  carriers  to  what  extent  and  with  what  limits 
they  pleased.     Since  1854  a  company,  if  it  undertakes  to  carry 
any  class  of  traffic  at  all  (it  is  only  that  case  which  is  before  the 
Court),  must  carry  it  subject  to  the  provisions  of  the  Act  of  t 
year.      If  the   railway  company  carry  passengers   at   all,  they 
must  afford  such  facilities  for  them  as  are  reasonable  over  the 
whole  extent  of  their  system.     We  cannot  assume,  as  we  are 
invited,   that  this   Court   is   incompetent    to   consider   what   is 
reasonable  in  such  a  case  as  the  present. 

Sir  F.  Peel:  We  cannot  accept  the  contention  that 
company  provides  only  limited  facilities  for  a  particular  traffic 
they  may  escape  the  obligations  of  section  2  by  declining  to 
carry  at  all.  The  effect  of  that  section  is  to  deprive  railway 
companies  which  have  commenced  a  particular  traffic  of  the 
power  which  they  previously  had  of  continuing  or  discontinuing 
it  at  their  own  discretion  on  this  or  that  branch  of  their 
lines. 

(2)  and  (3)  Wills,  J. :  There  is  no  need  to  consider  whether  our 
order  would  involve  the  necessity,  in  theory,  of  the  construction 
of  a  passenger  station  at  the  point  where  the  company's  statutory 
powers  end.    The  orders  of  the  Court  are  made  in  general  terms, 
leaving  to  the  companies  the  power  to  comply  with  them  in  the 
manner  which  they  may  consider  most  convenient     The  argument 
is  one  to  which  there  is  the  greatest  objection  possible.     If  the 
company  have   exhausted   their   capital    and   their  compulsory 
powers  without  providing  for  facilities  known  to  be  necessary, 
that  does  not  constitute  a  sufficient   answer  to  the  complaint 
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made.  Prepare  in  1863  to  make  it  impossible  to  fulfil  your 
statutory  obligations,  and  tell  the  Court  that  in  1891  they 
cannot  enforce  them.  A  more  mischievous  doctrine  could  not 
be  put  forward.  (4)  The  financial  jdifficulties  are  exaggerated, 
but  they  form  an  exceedingly  subordinate,  element  in  the  con- 
sideration. 

(3)  Sir  F.  Peel:  The  Winsford  section  belongs  to  the 
defts.,  and,  by  the  definition,  that  suffices  to  bring  it  within  the 
jurisdiction.  (4)  The  fact  that  a  branch  does  not  yield  a 
profit  over  working  expenses  does  not  afford  a  reason  why  it 
should  not  be  worked.  Many  branch  lines  are  constructed  in 
order  to  feed  the  main  line,  and  to  keep  competitors  out, 
without  any  expectation  that  they  will  afford  a  revenue  if  worked 
independently. 

[The  Court  of  Appeal,  in  Darlaston,  409,  have  intimated  that 
they  consider  this  case  wrongly  decided. 

Esher,  M.R. :  "Mr.  Justice  Wills  and  the  Commissioners 
have  acted  in  accordance  with  a  case  which  they  decided  of  the 
Winsford  Local  Board.  I  think  that  in  so  doing  they  have  acted 
contrary  to  the  decision  of  this  Court,  which  has  held  that  they 
have  no  jurisdiction  to  do  what  they  did  in  the  Winsford  case 
and  in  this  case.  I  adhere  to  what  was  said  in  the  Hastings  case, 
that  they  cannot  prevent  a  railway  company  from  absolutely 
pulling  down  a  station  if  they  think  they  ought,  or  if  they 
choose  to  do  it,  any  more  than  they  can  order  a  railway  company 
to  build  a  new  station."] 

402. — Maidstone  Town  Council  v.  S.E.R.  and  L.C.  &  D.R.,  1891, 
7  Ey.  &  Ca.  Tr.  Cas.  99. 

Complaint  that  the  two  deft,  companies  refused  to  co-operate 
in  providing  due  facilities  for  the  conveyance  of  passengers  from 
Maidstone  to  Dover  and  Canterbury.  By  the  S.E.  route  the 
distance  from  Maidstone  to  Canterbury  was  45  miles,  and  the 
time  occupied  by  the  journey,  according  to  the  time-tables, 
varied  from  two  to  four  hours.  By  travelling  via  S.E.R.  to 
Ashford,  thence  via  L.C.  &  D.,  about  12  miles  of  distance  would 
be  saved.  The  Chatham  company  had  constructed  a  line  nearly 
connecting  the  two  Ashford  stations,  but  the  communication  was 
not  complete.  The  applicants  alleged  that  the  desired  facilities 
might  be  given  either  by  means  of  this  line  of  railway  or  by 
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Allowing  S.E.R  trains  to  run  over  the  L.C.  &  D.R.  between 
Maidstone  and  Ashford. 

The  answer  of  the  S.E.R.  attributed  the  want  of  co-operation 
to  the  unreasonable  refusal  of  the  L.C.  &  D.R.  The  answer 
of  the  L.C.  &  D.R.  attributed  the  whole  delay  and  inconvenience 
entirely  to  the  obstructive  conduct  of  the  S.E.R. 

By  the  Court:  In  this  case  we  call  upon  the  rival  companies 
to  lay  aside  intestine  differences  for  a  while,  and  take  steps  to 
agree  to  obey  the  commands  of  Parliament  in  the  joint  regula- 
of  their  traffic. 

403.— Newry  Navigation  Co.  v.  G.N.R.  of  Ireland,  1889, 
7  Ry.  &  Ca.  Tr.  Cas.  176. 

The  owners  of  two  steamers  required,  as  a  reasonable  facility, 
that  their  docks  should  be  connected  by  lines  of  railway  with 
the  defts.'  passenger  station,  and  that  this  should  be  adapted  for 
the  accommodation  of  goods  traffic. 

Apart  from  the  question  of  reasonableness  involved  in  the 
fact  that  the  amount  of  traffic  to  be  accommodated  was  but  small 
in  comparison  with  the  expense  and  inconvenience  devolving 
upon  the  railway  company,  the  Court  were  of  opinion  that  the 
port  arrangements  at  Newry  were  but  of  a  temporary  character, 
and  might  at  any  time  be  altered,  leaving  the  defts.  with  un- 
ssary  works,  the  expenditure  upon  which  would  have  been 
-altogether  wasted.  Under  these  circumstances  they  liM  the 
facility  applied  for  to  be  unreasonable. 

See  remarks  of  Murphy,  J.,  upon  the  point  whether,  if  it  had 
been  found  reasonable  for  a  company  so  to  adapt  their  station, 
the  judgment  in  the  Hastings  case  would  have  precluded  the 
•Court  from  so  ordering. 

404.— Beckenham  Local  Board  v.  S.ER.  and  L.C.  &  D.R.,  1890, 

M..y  L'Utli. 

An  application  similar  in  its  terms  to  that  of  the  Hastings 
Town  Council,  395.  The  applicants  stated  that  the  station  at 
Beckenham  was  constructed  in  the  year  1856,  since  which  time 
the  resident  population  <>i  the  neighbourhood  had  increased  from 
2,000  to  20,000,  and  that  although  some  additions  had  been  made 

the  accommodation  originally  |>i  >\i,j,,].  it  \\.is  still  entirely 
inadequate  to  the  requirements  of  the  traffic.  Complaint  was 
made  that  although  the  number  of  trains  arriving  and  departing 
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from  the  station  daily  amounted  to  169,  one  booking-office  only 
was  provided,  and  that  the  communication  from  one  platform 
to  the  other  was  by  a  foot-bridge  3J  feet  only  in  width,  situated 
at  one  extreme  end  of  the  platforms.  The  platforms  themselves 
were  narrow,  obstructed  with  pillars  supporting  the  roof,  and 
liable  to  be  blocked  by  merchandise  in  consequence  of  the 
situation  of  the  goods  offices.  Waiting-rooms  were  provided  on 
one  platform  only,  and  the  covering  to  the  station  was  incomplete 
and  defective. 

Since  the  filing  of  the  application  all  parties  had  consented 
to  an  order  "  embodying  an  agreement  which  had  been  come  to. 
This  was,  in  effect,  that  the  companies  should,  within  a  reason- 
able time,  construct,  among  other  conveniences,  a  new  foot-bridge 
at  least  6  feet  wide,  and  situated  at  about  the  centre  of  the 
platforms,  a  new  goods  office  in  such  a  situation  as  not  to  be 
liable  to  cause  interference  with  the  access  to  the  passenger 
platforms,  a  second  booking-office,  new  waiting-rooms,  cloak- 
room, and  other  offices  on  the  up  Chatham  platform,  and  longer 
and  wider  platforms  on  the  S.E.  side." 

The  Court  made  the  order  in  the  terms  suggested. 

405.— City  of  Dublin  Steam  Packet  Co.  v.  M.G.W.R.,  1891, 
8  Ky.  &  Ca.  Tr.  Cas.  1. 

The  applicants  had  constructed  a  tram  line  from  their  dock 
at  North  Wall  to  a  junction  with  the  defts.'  railway,  whence  the 
traffic  brought  was  conveyed  by  horse -power  to  a  junction  with 
the  G.S.  &  W.R.,  and  by  that  means  a  communication  was  made 
between  North  Wall  and  the  towns  served  by  the  G.S.  &  W.  and 
railways  in  connection  with  it.  Traffic  was  conveyed  in  thi& 
manner  for  ten  years,  when  the  M.G.W.B.  gave  notice  that  they 
declined  to  continue  the  service. 

Their  answer  to  the  application  was  to  the  effect  that  within 
the  meaning  of  section  2  the  service  required  was  not  a  "  reason- 
able facility,"  and  that  there  did  not  exist  a  "  continuous  line 
of  communication  "  by  the  route  indicated. 

The  merits  of  the  particular  case  cannot  be  made  compre- 
hensible without  plans  and  explanations,  but  the  observations 
of  the  Court  are  of  more  general  interest. 

Murphy,  J.,  refers  to  the  correspondence  to  show  that  sug- 
gested difficulties  were  not  real.  The  defts.'  general  manager, 
while  objecting  to  a  particular  scheme,  had  said,  "  I  must  say  if 
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we  all  worked  together  there  ought  to  be  no  difficulty  in  doing 
the  work  safely  and  efficiently."  Then,  after  interviews,  delibera- 
tions, and  observations  by  gentlemen  of  great  intelligence,  a 
scheme  is  eventually  agreed  to.  It  is  a  matter  of  vital  importance 
t  •  the  applicants.  If  it  is  put  an  end  to,  and  they  are  obliged 
to  carry  on  this  traffic  through  the  streets,  looking  at  the  rivalry 
they  have  to  encounter,  and  other  circumstances,  they  might 
nearly  despair  of  carrying  on  any  portion  of  the  traffic  to  and 
from  the  south  of  Ireland.  The  facility  is  one  which,  we  think, 
the  M.G.W.K.  should  be  called  upon  to  afford,  and  during  all 
the  time  that  it  has  been  in  operation  no  complaint  has  been 
made  in  respect  of  the  inconveniences  now  alleged,  or  that  the 
payment  made  of  Is.  3d.  per  ton  was  totally  inadequate.  Later 
on,  circumstances  may  arise  under  which  other  facilities  may  be 
suggested,  more  desirable,  and  more  equitable,  having  regard 
t"  the  interest  of  the  parties,  more  reasonable,  that  is,  for  the 
respondent  company,  though  entailing  additional  expense  upon 
the  Steam  Packet  Co.  But  as  yet  no  alternative  suggestion 
has  been  made,  and  the  defts.  simply  threatened  to  discon- 
tinue altogether  the  connection  between  North  Wall  and  the 
South  of  Ireland.  The  applicants  are  entitled  to  the  protection 
of  the  order  claimed. 

406.— Sussex  County  Council  v.  L.B.  &  S.C.R.  and  L.  &  S.W.R.,  1892, 
8Ry.&Ca.Tr.  Cas.  17. 

Complaint  of  want  of  facilities  for  interchange  of  traffic  at 

Midhurst.      Originally  the  stations  of  the  two  companies  were 

situated  within  a  distance  of  about  100  yards,  and  connected  by 

a  covered  way.     There  was  a  railway  connection  between  the  two 

liut.-s  used  only  for  goods  traffic.     On  the  construction  of  a  branch 

to  Chichester,  the  Brighton  Co.  removed  their  station  nearer 

to  Midhurst  by  a  distance  of  some  600  yards,  and  passengers 

desiring  to  interchange  had  to  go  by  road  for  a  distance  of  a 

mile.     Both  companies  had  agreed  to  a  certain  expenditure,  but 

ressure  to  exceed  it  had  withdrawn  from  the  negotiations. 

The  applicants  asked  for  a  service  of  tlmm-ii  in  ins. 

Counsel  for  the  defts.   contended  that  a  voluntary  offer  to 

provide  accommodation  i   duo  to  be   taken  as  evidence 

•  the  company  were  not  complying  in  a  reasonable  manner 

itntory  obligations.     They  had  been  willing  to  make 

a  footpath,  and  they  would  further  undertake  to  cover  it,  and 

III  X 
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provide  for  the  transfer  of  luggage.  A  through  service  was  out  of 
proportion  to  the  cost  and  to  the  requirements  of  the  neighbour- 
hood, which  was  the  "  leanest "  part  of  their  "  leanest  "  district. 

The  Court  were  of  opinion  that  before  proceedings  brought 
too  much  had  been  asked  upon  one  side  and  too  little  offered 
upon  the  other.  The  jurisdiction  of  the  Court  required  to  be 
exercised  practically,  and  in  a  reasonable  and  moderate  manner. 
The  convenience  of  the  public  had  to  be  considered,  but  not  at 
the-  cost  of  exorbitant  expenses  altogether  disproportionate  to 
the  needs  of  the  traffic.  Through-booking  between  the  local 
stations  of  the  two  companies  is  a  facility  to  which  the  applicants 
are  entitled,  but  no  such  volume  of  traffic  has  been  proved  as 
would  require  a  carriage  to  be  run  between  the  two  stations. 
An  order  would  be  made  requiring  the  companies  to  co-operate 
in  providing  facilities,  but  the  scheme  suggested  in  Court  would 
be  held  to  be  a  sufficient  compliance  with  it. 

407.— Rishton  Local  Board  v.  L.  &  Y.R.,  1893, 
8  Ky.  &  Ca.  Tr.  Cas.  74. 

Application  by  a  local  authority  complaining  that  proper 
facilities  were  not  afforded  at  the  Rishton  station  for  the  receipt 
of  coal  traffic. 

By  their  defence  the  railway  company  stated  that  the  land 
upon  which  the  station  was  situated  was  purchased  by  agree- 
ment, and  not  under  the  compulsory  powers  of  any  Special  Act, 
from  the  late  Sir  H.  Petre,  and  that  the  only  terms  upon  which 
it  could  be  acquired  included  a  covenant  that  no  coal  or  coke 
should  be  received  at  or  delivered  from  the  Eishton  station 
except  that  raised  or  manufactured  on  the  Petre  estate.  They 
objected,  further,  that  no  substantial  grievance  resulted  to  the 
inhabitants  of  the  district,  since  traffic  was  delivered  from  other 
stations  near,  and  that  a  sufficient  supply  of  coal  was  brought  to 
the  district  by  the  Leeds  and  Liverpool  canal. 

Evidence  having  been  given  to  the  effect  that  the  price  of 
coal  in  the  district  was  actually  increased  in  consequence  of  the 
restriction  by  amounts  ranging  from  5d.  to  Is.  8d.  per  ton,  the 
judgment  of  the  Court  was  delivered  by  Wills,  J.,  who  pointed 
out  that  although  the  minutes  of  the  agreement  alleged  were 
drawn  up  in  1852,  the  formal  conveyance  was  not  executed 
until  the  year  1868.  By  this  time  the  Regulation  of  Railways 
Act,  1854,  had  become  law,  and  under  its  provisions  such  an 
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agreement  as  that  discussed  would  be  invalid,  and  could  not  be 
set  up.  It  was  argued  that  this  Act  required  railway  companies 
to  give  facilities  "  according  to  their  respective  powers,"  and  that 
the  defts.  had  not  the  "  power "  to  afford  equal  traffic  facilities 
for  coal  at  Kishton  station ;  but  the  Court  could  not  take  the 
view  that  a  railway  company,  even  in  1854,  might  limit  its 
general  powers  by  private  agreements.  Still  less  would  they 
hold  that  a  similar  argument  would  apply  to  section  11  of  the 
Act  of  1888.  That  section  was  passed  for  the  very  purpose  of 
removing  any  such  doubts  if  they  existed,  and  made  it  perfectly 
clear  that  no  such  agreement  as  the  one  set  up  could  prevent  the 
Commission  from  making  and  enforcing  orders  for  due  and  proper 
facilities  in  such  a  case  as  the  present.  The  order  asked  by  the 
applicants  would  be  granted,  and  with  costs. 

408.— Glamorganshire  County  Council  r.  G.W.R.,  1894, 
8  Ky.  &  Ca,  Tr.  Cas.  19G. 

Application  for  an  order  to  adapt  the  Ely  Valley  Ry.  for  tin- 
conveyance  of  passengers.  The  line  was  constructed  as  a  mineral 
railway  only.  The  applicants  alleged  that  its  construction  had 
resulted  in  the  opening  of  many  new  collieries,  and  had  brought 
a  population  of  some  30,000  inhabitants  into  the  valley,  to  whom 
a  passenger  service  was  of  extreme  importance. 

The  answer  of  the  defts.  was  to  the  effect  that  in  order  to 
convey  passenger  traffic  it  would  be  necessary  to  double  the  line, 
to  rearrange  all  the  sidings  with  the  collieries,  and  to  const  n  it 
the  necessary  stations  at  an  estimated  cost  of  £75,000. 

Collins,  ,!.:  We  are  precluded  by  the  Hastings  case  from 
the  issuing  of  an  order  having  any  such  effect. 

409.— Darlaston  Local  Board  r.  L.  &  N.W.R.,  1894, 
8  Ry.  &  Ca.  Tr.  Cas.  216,  10  Times  1,  K.  ..78. 

Application  for  an  order  to  compel  the  resumption  of  a  pas- 
senger service  over  a  branch  line  about  two  miles  in  leiu 
constructed  in  1863  to  connect  Wednesbury,  on  th  M<  ,  \\itli 

Darlaston,  on  the  L.  &  N.W.     A  shuttle  service  of  trains  was  run 
^ars,  but  in  1887  the  passenger  service  was  discontinued, 
the  station  was  removed,  and  the  line  was  used  for  goods  traffic 
only.     A  steam  tramway  now  runs  near  the  two  stations  on  iU 
journey  between  Wednesbury  and  Walsall,  and,  in  the  contention 
iy  company,  it  suffices  for  the  traffic  formerly  carried 


508  THE  LAW  OF  KAILWAY   AND  CANAL   TRAFFIC. 

by  their  local  trains.  The  company  opposed  the  application  on 
the  ground  that  the  expense  of  the  service  was  disproportionate 
to  the  receipts,  that  the  required  accommodation  was  not  a  public 
necessity,  and  that  the  applicants,  having  concurred  in  the  re- 
moval of  the  station  in  1887,  must  be  taken  to  have  waived  their 
right  to  claim  the  re-erection  of  it  after  so  great  a  delay. 

In  answer  to  interrogatories,  the  company  stated  that  the  average 
number  of  passengers  carried  when  the  service  was  in  operation 
had  gradually  decreased  from  eight  per  train  to  four,  and  that 
tne  expenditure  incurred  during  ten  years  of  working  had  ex- 
ceeded £20,000,  while  the  receipts  had  amounted  to  £3830  only. 

Wills,  J. :  "  Now,  it  does  appear  to  us  that  where  there  is  an 
existing  station,  and  where  there  is  a  substantial  traffic  which 
requires  accommodation  at  that  station,  to  close  that  station 
without  giving  some  equivalent  for  it  is  a  violation  of  the  duty 
to  afford  reasonable  facilities.  I  wish  to  insist  upon  the  qualifi- 
cation which  I  have  introduced,  '  without  affording  some  equiva- 
lent for  it,'  because  nothing  is  further  from  our  notion  than  a 
desire  to  interfere  arbitrarily  or  inconveniently  with  the  dis- 
cretion of  the  persons  who  understand  their  business,  and  very 
often  the  business  of  the  public  also,  quite  as  well,  if  not  a  great 
deal  better,  than  we  do.  Nothing  is  further  from  our  notion 
than  to  lay  down  the  maxim,  '  once  a  station  always  a  station,' 
or  anything  equivalent  to  it.  Nothing  is  further  from  our  view 
than  to  intimate  that  a  railway  company  is  not  at  perfect  liberty, 
if  the  needs  of  traffic,  and  the  exigencies  of  its  business,  and  the 
convenience  of  the  public,  justify  such  a  step,  to  alter  the  position 
of  their  station,  or  within  any  reasonable  limits  to  consult  their 
own  convenience  in  such  matters  as  well  as  the  convenience  of 
the  public.  But  I  think  it  is  a  safe  proposition  to  lay  down, 
that  to  close  an  existing  station  whilst  there  is  a  substantial 
traffic  at  that  station,  without  affording  some  equivalent  for  it, 
is  a  violation  of  the  duty  to  afford  reasonable  facilities  for  the 
receiving  and  forwarding  of  the  passenger  traffic  upon  the  rail- 
way belonging  to  the  company  in  question,  because  the  railway 
is  defined — not  by  words  of  limitation,  but  by  words  of  extension — 
to  comprehend  the  station  used  for  the  purposes  of  public  traffic. 
The  railway  company  certainly  did  make  a  very  bond  fide  ex- 
periment towards  working  this  line  satisfactorily,  and  did  their 
best  for  a  good  many  years  to  afford  an  efficient  service,  and  it 
was  only  when  they  found  they  were  under  a  heavy  loss  that  they, 
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naturally  enough,  from  their  point  of  view,  attempted  to  get  rid 
of  that  loss  by  shutting  up  the  line  for  passenger  traffic.  We 
think  they  acted  illegally  in  so  doing,  and  we  think  that  they 
have  acted  illegally  in  closing  the  station,  under  the  circum- 
stances of  this  case,  that  is  to  say,  there  being  substantial  traffic 
required  to  be  accommodated  by  it." 

In  the  Court  of  Appeal : — Esher,  M.R  :  "  If  a  railway  company, 
bound  to  continue  its  railway  for  the  use  of  the  public,  were 
to  neirlect  that  duty,  and  were  proposing  to  put  an  end  to  its 
railway,  what  would  be  the  remedy?  That  does  not,  in  my 
opinion,  raise  any  question  of  affording  reasonable  facilities.  Jt 
is  a  question  of  putting  an  end  to  the  railway  when  they  ought 
to  keep  it  up.  The  remedy  is  to  go  to  the  High  Court  for  an 
injunction  to  that  railway  to  keep  on  working,  and  not  to  put  an 
end  to  its  working.  Therefore  the  question  of  whether  a  railway 
is  to  be  made,  or  a  branch  of  a  railway  is  to  be  made,  or  a 
question  whether  the  railway  is  bound  not  to  cease  working  as 
a  railway,  or  not  to  cease  working  a  branch  of  that  railway,  is  a 

-tion  of  mandamus  or  injunction  in  the  High  Court,  and  is 
not  a  question  for  the  Commissioners  to  decide  in  a  summary 
way  on  motion  or  summons.  Still  more  must  it  be  so  if  the 
Act  of  Parliament  under  which  the  railway  is  made,  or  the 
railway  company  is  constituted,  does  not  oblige  them  to  open 
the  railway,  or  does  not  oblige  them  to  continue  the  railway 
open,  but  authorizes  them  to  make  a  railway,  and  authorizes 
them  to  work  it.  The  Commissioners  can  only,  where  the 
railway  is  in  existence,  and  being  worked  as  a  railway,  deter- 

••   the   question  whether  that   railway  is  giving  reasonable 
iti.-s  for   the  receiving  and   forwarding   and   delivering    of 
When  I  come  to  consider  that  this  station    had   been 
<lo\\n,  and  was  not  in  existence  for  five  years,  and   then  the 
railway   company  are   told   in  words   to   reinstate    it,  the   onl\ 
sensible  meaning  of  that  is :  make  another  station  as  like  as  you 
can  to  the  one  you  had  before.     On  the  Hastings  cose  it  is  clear, 
to  my  mind,  the  Commissioners  could  not  make  such  an  order/' 

Kay,  L.J. :  "  I  take  the  facts  as  they  are  found  by  the  Com- 
missioners. In  their  printed  judgment  the  circumstances  of  the 
case  are  very  explicitly  stated  in  the  following  words  :  '  It  is  but 
too  ]i l.i in  that  the  line  must  be  worked  at  a  loss,  and  we  regret 
to  impose  this  burden  upon  the  deft*.  They  endeavoured  in 
good  faith  for  several  years  to  provide  an  efficient  passenger 
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service,  and  it  was  only  when  they  found  that  they  were  incurring 
a  heavy  loss  that  they  closed  the  line  for  passenger  traffic/  The 
utmost  that  the  Act  of  1854  requires  is  that  railway  and  canal 
companies  should  afford  'reasonable  facilities'  to  the  public. 
That  must  mean  reasonable  as  regards  the  company  as  well  as 
the  public.  This  seems  to  be  recognized  in  the  judgment  of  the 
Commissioners.  They  say  that  the  service  to  be  established 
must  be  reasonable  from  the  point  of  view  of  the  defts.,  the 
railway  company,  as  well  as  the  applicants.  The  decision  is, 
that  it  is  reasonable  to  reqiiire  a  railway  company  to  give 
facilities  to  the  public  which  involve  a  heavy  loss  to  themselves, 
after  having  '  endeavoured  in  good  faith  for  several  years '  thus 
to  accommodate  the  public.  With  deference,  this  seems  to  me 
to  disregard  the  plain  language  of  the  Act,  and  to  assume  a 
jurisdiction  to  compel  a  railway  company  to  give  unreasonable 
facilities,  which  is  contrary  to  the  terms  of  the  Statute,  and 
therefore  beyond  the  jurisdiction  of  the  Railway  Commissioners. 
This  consideration  alone  compels  me  to  the  conclusion  that  the 
Commissioners,  upon  the  facts,  as  found  by  them,  had  no  juris- 
diction to  make  this  order."  The  case  is  also  within  the  spirit  of 
the  decision  of  the  Court  of  Appeal  in  Keg.  v.  G-.W.R.,  20  Q.B.D. 
410,  and  also  in  the  Hastings  case.  "The  short  effect  of  that 
decision  is  that  a  railway  company  cannot  be  compelled  to 
make  a  station  where  there  was  not  one  before,  nor  to  direct 
that  imperfections  in  an  existing  station  shall  be  remedied  by 
specific  alterations  prescribed  by  the  Commissioners." 

A.  L.  Smith,  L.J. :  "  If  the  Legislature  was  imposing  the 
onerous  and  novel  obligation  upon  a  railway  company  to 
maintain  its  works  for  some  period  other  than  it  was  then  bound 
to  do,  some  apt  words  certainly  would  be  found  in  the  Act 
imposing  this  obligation,  and  yet  the  Act  is  altogether  silent 
upon  the  subject,  though  other  words  are  now  said  to  bear  that 
meaning,  and  are  pressed  into  the  service  to  do  duty  for  those 
which  cannot  be  found.  I  am  aware  of  what  has  been  urged  on 
the  respective  sides  as  to  the  conveniences  or  inconveniences 
which  may  arise  from  one  or  other  construction  of  the  Statute. 
On  the  one  side  (i.e.  the  side  of  the  public),  it  is  said,  if  this  Act 
of  1854  is  not  to  be  read  as  imposing  an  obligation  upon  a 
railway  company  to  keep  its  line  and  its  stations  open  so  long 
as  such  keeping  open  affords  a  reasonable  facility,  what  a  dis- 
advantage it  will  be  to  the  public,  and  how  unreasonable  it  is 
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not  to  construe  the  Act  in  such  a  way  as  to  oblige  the  company 
m  keep  its  works  open  for  the  convenience  of  the  public;  and, 
indeed,  Sir  Frederick  Peel,  in  the  case  of  Winsford  Local  Board, 
401,  said  that,  unless  section  2  of  the  Act  of  1854  was  so  read, 
railway  companies  would  be  able  to  make  the  section  practically 
a  nullity.  The  answer  given  to  this  is,  that  it  is  not  the  general 
habit  of  railway  companies,  for  the  sake  of  spiting  their  cus- 
tomers, to  discontinue  traffic  which  self-interest  prompts  them 
to  continue,  and  it  is  said  that  it  is  unreasonable  that  they,  who 
are  trading  companies  carrying  on  business  in  the  interests  of 
their  shareholders,  should  be  compelled,  against  their  wills  and 
against  their  own  interests,  to  go  on  carrying  for  the  public, 
especially  when  the  public  do  not  provide  the  requisite  traffic  t«> 
enable  the  company  to  carry  on  its  business  otherwise  than  at 
a  loss.  The  balance  of  these  conveniences  or  inconveniences 
appears  to  me  to  be  about  equal;  but  be  this  as  it  may,  they 
throw  no  real  light  upon  the  true  construction  of  the  Act." 

410.— West    Ham   Corporation  v.  G.E.R.,  1895, 
9  Ry.  &  Ca.  Tr.  Gas.  7,  11  Times  L.R  264. 

Complaint  that  the  defts.  denied  "reasonable  facilities"  at 
certain  of  their  local  stations  by  refusing  to  provide  water-closets 
free  of  charge. 

I'pon  the  preliminary  question  of  jurisdiction  : — Collins,  J. : 
The  defts.  have  provided  the  facility  of  the  closets,  but  they 
claim  to  be  entitled  to  make  a  charge  for  their  use.  Brown's 
case,  397,  decides  that  a  charge  above  that  authorized  by  the 
Special  Act  does  not  constitute  a  denial  of  facilities,  unless  it  is 
imposed  with  the  view  to  impede  traffic,  and  does,  in  fact,  operate 
as  a  barrier  in  receiving  or  forward  in*:  it.  In  this  instance 

•T  the  charge  is  unlawful  altogether,  in  which  case  the  com- 

n  ants'  remedy  would  lie  in  an  action  in  the  common  law 
courts,  or  else  the  company  have  a  right  to  charge  for  the 
facility  provided,  but  charge  more  than  is  reasonable,  in  which 
case  there  exists  no  remedy  at  all.  In  either  case  the  K.ul\\.i\ 
Commission  have  no  jurisdiction  to  deal  with  the  complaint. 

411.— Highland  R.  »•.  G.N.8.R.,  1896,  Times,  Dec.  llth. 

Complaint  that  although  the  applicant  company's  route 
between  Aberdeen  and  Inverness  was  the  shortest  of  three, 
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defts.  refused  the  "  reasonable  facility  "  of  concurring  with  them 
in  providing  an  effective  through  service  between  these  points. 

By  the  Court :  "  The  dispute  between  the  companies  arises 
from  the  fact  that  each  company  desires  to  convey  the  traffic  for 
the  greatest  possible  distance  on  their  own  line.  Both,  companies 
admit  that  the  journeys  are  slow,  that  the  timing  of  the  trains  of 
the  one  company  is  not  adjusted  to  the  times  of  the  other,  and 
that  the  facility  of  through  carriages  is  accorded  by  one  or  two 
trains  only.  They  admit  that  the  public  is  inconvenienced,  and 
that  travelling  facilities  might  be  greatly  improved.  It  is  the 
right  of  each  company  to  carry  what  through  traffic  they  collect 
or  receive  as  far  as  they  can  by  their  own  railway,  and  to  deliver 
it  as  they  think  best  to  the  company  which  has  to  carry  it  on, 
and  hence  for  the  one  forwarding  company  to  take  their  traffic 
to  Elgin  and  for  the  other  to  deliver  theirs  at  Keith.  Considering 
this,  and  also  the  circumstances  of  the  local  traffic,  the  Court  can 
see  no  sufficient  ground  for  depriving  either  company  of  all  their 
right,  and  will  require  an  arrangement  to  be  made  by  which 
trains  should  be  so  run  that  some  of  the  traffic  in  both  directions 
may  be  exchanged  at  each  junction.  As  regards  rate  of  speed,  the 
Court  are  of  opinion  that  each  company  should  have  some  control 
over  that  of  the  other  in  order  that  the  advantage  of  a  quick  run 
upon  one  line  might  not  be  neutralized  by  a  slow  journey  on  the 
other ;  and  that  as  regards  the  time  of  arrival  by  one  line  and 
the  departure  by  the  other  an  interval  of  ten  minutes  ought  to 
suffice  for  the  exchange  of  traffic.  The  running  of  through 
carriages  is  a  facility  mentioned  in  the  Special  Acts  of  both 
companies,  and,  although  it  might  not  be  necessary  to  run  a 
through  carriage  by  every  train,  they  ought  certainly  to  be  run 
more  frequently  than  at  present,  and  as  often  by  one  route  as  by 
another.  The  order  of  the  Court  will,  therefore,  be  that  the  two 
companies  will  be  required  to  make  mutual  arrangements  for 
giving  effect  to  the  above  decision,  and  to  submit  a  scheme  within 
six  weeks  for  carrying  it  into  effect." 

412.— Perth  Station  Committee  v.  Ross,  [1897],  A.C.  479. 
The  pltffs.,  having  an  hotel  of  their  own,  applied  for  a 
declaration  that  they  were  entitled  to  exclude  from  the  platforms 
of  the  station  the  servants  of  other  hotel  proprietors.  Their 
regulations  allowed  them  to  be  present  provided  they  wore  no 
distinctive  uniform  or  badge. 


REASONABLE   FACILITIES  313 

After  three  years'  litigation  the  matter  was  brought  on  appeal 
to  the  House  of  Lords,  who  held  that  no  such  legal  right  existed 
as  that  claimed  by  the  deft.  A  railway  company  were  entitled 
to  make  regulations  in  respect  of  passengers,  but  the  hotel  keeper 
was  not  even  a  passenger.  A  passenger  might  possibly  be  entitled 
to  the  facility  of  being  met ;  if  so  it  was  not  a  common  law  right, 
and  such  a  question  was  within  the  exclusive  jurisdiction  of  the 
Railway  Commission  to  determine. 

413.— N.E.R.  r.  N.B.K.,  1897,  10  Ry.  &  Ca.  Tr.  Gas.  82. 

Application  to  the  Court,  as  "arbitrators,"  to  determine  a 
ditVerence  which  had  arisen  between  the  parties  in  respect  of  the 
exercise  of  running  powers  between  Berwick  and  Edinburgh  by 
the  N.E.R.  Each  company  claimed  the  right  to  work  the  whole 
service  of  through  passenger  trains  over  this  section  of  the 
east  coast  route. 

Lord  Trayner  :  The  result  of  granting  this  application  would 
be  to  prevent  the  N.B.  Co.  from  using  their  line  at  all  so  far 
as  this  particular  traffic  is  concerned.  There  is  no  principle  of 
law  or  good  sense  upon  which  effect  could  be  given  to  such  a 
•  •luira.  The  N.B.  Co.  are  owners  of  this  property,  subject,  as  it 
were,  to  a' right  of  servitude  vested  in  the  N.E.R.  Such  a  right 
must  be  exercised  in  the  least  burdensome  manner  possible. 
The  applicants  are  requiring  to  have  conferred  on  them  in  lieu 
of  their  right  of  servitude  the  full  benefits  of  ownership,  and  to 
reduce  the  right  of  ownership  to  a  very  limited  right  of  servi- 
tude. This  would  be  an  unwarrantable  invasion  of  the  rights  of 
the  N.B.  Co.  I  am  of  opinion  that,  in  a  division  of  the  train 
service,  the  owning  company  has  the  higher  and  prior  claim,  but 
we  concur  in  dividing  it  equally  between  the  two. 

On  appeal  to  the  Court  of  Session,  it  was  contended  tlmt  M» 
appeal  lay  from  the  decision  of  arbitrators,  and,  further,  that 
no  question  of  law  appeared  upon  the  face  of  the  order  of  the 
Railway  Commissioners. 

By  the  Court :  The  Railway  Commissioners  are  sitting  none 
the  less  as  a  Court  because,  with  their  consent,  they  have  under- 
taken to  decide  questions  which  the  parties  had  originally  agreed 
to  leave  to  arbitration.  Under  the  Statutes  conferring  powers 
upon  the  former  Commission,  questions  of  law  were  to  be  taken 
to  a  superior  court  through  the  machinery  of  the  statement 
of  a  special  case.  This  method  of  procedure  is  done  away  with. 
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Questions  of  law  are  to  be  determined  at  the  hearing  by  the 
presiding  judge,  and  an  appeal  lies  to  the  Court  of  Appeal  upon 
all  questions  of  law.  The  scope  of  this  provision  is  absolute  and 
universal.  The  fact  that  the  order  of  the  Court,  as  drawn  up, 
discloses  no  determination  of  a  question  of  law  is  not  to  the 
point.  The  order  is  the  expression  of  the  ultimate,  practical, 
and  operative  conclusion  arrived  at,  and  it  by  no  means  neces- 
sarily sets  forth  the  ground  of  judgment  upon  which  it  is  based. 
If  it  should  authentically  appear  that  the  medium  concludendi 
is  a  decision  on  legal  right,  the  circumstance  that  this  decision 
is  not  expressed  in  the  words  of  the  order  cannot  affect  the  right 
to  appeal.  This  Court  will  not  be  prone  to  search  for  or  to 
discover  legal  questions,  and  the  incidental  expression  of  opinion 
on  legal  rights  would  not  let  in  an  appeal.  But  if  it  shall  be 
seen  on  the  face  of  the  judgments  that,  because  of  a  conclusion 
on  a  question  of  law,  the  Commissioners  have  decided  in  a  certain 
way,  or  have  held  themselves  precluded  from  doing  what  other- 
wise they  were  free  to  do,  then  the  order  thus  produced  is  open 
to  appeal,  and  must  depend  on  the  soundness  of  the  legal 
decision.  There  is  no  ambiguity  in  the  manner  in  which  Lord 
Trayner  lays  down  his  proposition  of  law,  and  Lord  Cobham 
distinctly  says  that  he  would  have  decided  differently  had  he 
not  been  precluded  from  doing  so  by  the  expression  of  legal 
opinion  on  the  part  of  the  presiding  judge.  The  theory  that 
the  relations  of  the  two  railway  companies  are  those  of  the 
owner  of  a  private  road  and  a  person  having  a  servitude  of 
passage  over  that  road  is  unsound  in  principle.  "  A  private  road 
is  private  property,  which  the  owner  might,  but  for  the  servitude, 
close  and  apply  to  any  other  uses.  That  is  not  the  legal  position 
of  a  railway,  nor  are  these  the  rights  of  an  owning  company. 
The  ' notion/  says  Wills,  J.,  in  Hall,  216,  'of  the  railway 
being  a  highway  for  the  common  use  of  the  public  in  the  same 
sense  that  an  ordinary  highway  is  so,  was  the  starting-point  of 
English  railway  legislation.  It  is  deeply  engrained  in  it.  In 
the  early  days  of  railways  it  was  acted  upon  at  least  occasionally, 
and,  although  it  enters  but  slightly  into  modern  railway  practice, 
no  proper  understanding  of  a  good  deal  of  our  railway  legislation, 
and  pre-eminently  of  clauses  relating  to  tolls  or  rates,  can  be 
arrived  at  unless  it  is  firmly  grasped  and  steadily  kept  in  view.' 
The  difference  which  has  now  been  pointed  out  is  so  essential 
that  it  is  impossible  to  ascribe  to  the  company  owning  a  railway 
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the  rights  of  the  owner  of  a  private  road.  Again,  when  the 
"ement  is  examined,  upon  which  the  present  application  of 
the  N.E.  is  rested,  it  does  not  place  or  leave  the  contractual 
rights  of  parties  upon  any  such  footing  as  that  of  servitude.  The 
two  companies  are  pledged,  as  allies,  to  the  furtherance  of  a 
common  enterprise,  forming  part  of  the  traffic  of  each  of  the 
Allied  companies,  viz.  the  east  coast  route  traffic,  for  which 
a  certain  amount  of  use,  although  not  an  exclusive  use,  of  the 
N  B.  line  is  required.  By  contract,  the  N.B.  Co.  place  their 
line  at  the  disposal  of  the  N.E.  for  the  furtherance  of  this  east 
coast  traffic,  to  whatever  extent  the  Commissioners,  as  coming 
in  place  of  arbitrators,  shall  determine."  In  determining  this 
dispute,  it  has  been  assumed  by  two  Commissioners  that  of  the 
through  trains  in  question  the  N.B.  must,  as  of  legal  right,  have 
some.  Our  opinion  is  that  there  is  no  such  legal  right,  and  that 
no  legal  right  stands  in  the  way  of,  or  limits  the  free  exercise  of, 
the  judgment  of  the  Commissioners.  The  fact  that  one  company 
is  the  owner  is  one  of  the  very  numerous  matters  which  legiti- 
mately enter  the  consideration  of  the  case.  On  reconsideration 
the  Commissioners  may  pronounce  exactly  the  same  order  as 
before,  and  their  so  doing  would  not  be  in  the  slightest  degree 
inconsistent  with  our  present  decision.  We  merely  decide  the 
question  of  law  which  is  raised  by  the  appeal. 

A  rehearing  took  place,  when  the  Commissioners  affirmed 
their  former  decision. 

414.— Arbroath  Corporation  c.  Cal.  K,,   1898,  Times,  July  18th, 
10  Ky.  &  Ca.  Tr.  Cas.  252. 

Complaint  that  "  reasonable  facilities  "  were  not  afforded  for 
passenger  traffic  at  the  Arbroath  station.  The  application 
stated:  3.  The  platform  accommodation  provided  at  the  said 
station  is  insufficient,  and  the  platforms  cannot  be  used  without 
risk  of  accident  and  grave  danger  to  the  travelling  public.  For 
a  length  of  nearly  70  feet  the  platforms  are  only  3  feet  wide 
on  the  down  side,  and  of  a  width  varying  from  2  feet  (>  inches  to 
I  feet  on  the  up  side.  4.  The  defts.'  trains  are  habitually 
stopped  by  them  opposite  a  narrow  part  of  the  |.Iaiionn.  \\hi«-h 

not  be  used  by  passengers  without  danger,  confusion,  and 
inconvenience.  5.  There  are  not  sufficient  and  convenient 

ting-rooms.    6.  There  is  not  sufficient  lavatory  accommoda- 

.  or  other  necessary  conveniences.     7.  Tin-  in~ut)i<'i. -nt 


316  THE   LAW  OF   RAILWAY   AND   CANAL   TRAFFIC. 

modation  for  the  public  at  the  ticket-office,  and  the  arrangements 
generally  for  the  issue  of  tickets,  cause  obstruction,  confusion, 
and  delay.  8.  The  Board  of  Trade  have  held  an  inquiry,  at 
which  the  defts.  were  represented  by  their  engineers  and  super- 
intendents. Their  inspector  reported  on  the  26th  of  November, 
1895,  that  the  existing  platforms  constitute  a  grave  danger  to 
the  travelling  public,  and  that  the  station,  so  far  as  regards 
accommodation  and  conveniences,  is  not  at  all  satisfactory.  The 
defts.,  in  their  answer,  denied  the  statements  categorically,  but 
added  that,  though  they  were  unwilling  to  patch  up  or  amend 
the  existing  station,  they  had  been  desirous  for  many  years  past 
of  providing  a  greatly  enlarged  and  improved  station  at  Arbroath. 
They  had  sought  Parliamentary  powers  with  this  object;  but 
that  portion  of  their  Bill  was  abandoned  owing  to  the  opposition 
of  the  applicants  and  the  unreasonable  conditions  which  they 
sought  to  impose.  17.  The  present  position  of  the  Arbroath 
station  is,  therefore,  entirely  the  fault  of  the  magistrates  and 
Town  Council  of  Arbroath.  Nevertheless,  it  is  quite  sufficient  for 
the  existing  traffic,  and,  under  the  rules  and  regulations  for  its 
working,  quite  safe  for  the  public  and  others.  18.  The  applica- 
tion is  incompetently  made,  and  is  irrelevant.  It  does  not 
comply  with  the  rules  of  this  Court,  nor  give  the  grounds  of 
application,  nor  does  it  state  the  relief  or  remedy  to  which  the 
applicants  claim  to  be  entitled.  Further,  the  application,  as 
stated,  is  not  within  the  jurisdiction  of  this  Court.  It  should  be 
refused. 

Lord  Trayner  delivered  the  judgment  of  the  Court  dismissing 
the  application.  Evidence  had  been  given  of  negotiations 
which  had  taken  place  between  the  railway  companies  and  the 
authorities  as  to  the  approval  of  a  plan  for  a  new  station,  which 
involved  the  removal  of  the  bridge  over  the  railway  and  the 
closing  of  a  street  near.  The  formal  consent  of  the  corporation 
had  been  given  with  certain  reservations  as  to  matters  of  detail 
upon  which  the  parties  had  subsequently  been  unable  to  agree. 
As  a  matter  of  law,  the  Court  held  that  it  was  not  within  the 
power  of  the  railway  companies  to  make  the  necessary  structural 
alterations  in  their  station,  and  that  they  were  consequently  not  in 
violation  of  any  statutory  duty  in  neglecting  to  do  so.  Nor  did  the 
Court  hold  that  the  companies  had  neglected  their  duties  as  a 
matter  of  fact.  The  station  had  been  built  at  an  early  period  in 
the  history  of  railways,  and  it  did  not  in  all  respects  conform  to 
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modern  requirements.  But  the  companies  were  not  unwilling 
to  improve  it,  and  under  those  circumstances  the  Court  could 
do  no  more  than  express  the  opinion  that  it  was  the  duty  of  both 
parties  to  reconsider  their  position  and  consult  as  to  how  they 
might  best  adjust  the  details  of  terms,  of  which  the  principles 
had  been  practically  agreed  between  them. 
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420.— Barret  v.  G.N.R.,  1857,  1  Ry.  &  Ca.  Tr.  Gas.  38. 

Demand  for  through-booking  and  accommodation  from  King's 
( 'ross  by  G.N.R.  &  M.R.  via  Leeds,  to  L.  &  N.W.  stations  between 
Skipton  and  Lancaster.  Tickets  issued  at  Euston,  but  distance 
by  L.  &  N.W.  route  19  miles  longer. 

Cockburn,  C.J.,  Cresswell,  Williams,  JJ. :  In  calling  on  the 
Court  to  enforce  the  provisions  of  this  Act,  a  case  of  public 
inconvenience  must  be  made  out.  Applicant  alleges  no  com- 
plaint on  the  part  of  the  public.  Any  intentional  want  of 
correspondence  of  trains  arising  from  competition  between 
companies  might  stand  on  a  different  footing. 

421.— East  &  West  June.  R.  v.  G.W.R.,  1874, 1  Ry.  &  Ca.  Tr.  Cas.  331. 

Application  to  allow  through  rates  proposed  by  the  E.  &  W.J.R. 
tor  traffic  originating  on  their  railway  or  beyond  to  various 
stations  on  the  G.W.R. 

The  nearest  junction,  at  Fenny  Compton,  was  at  a  distance  of 
9  miles ;  the  applicant  railway  desired  the  traffic  to  be  carried 

miles  further  on  their  own  line  to  Stratford-on-Avon,  thus 
increasing  the  total  distance  by  8  miles. 

The  amount  of  the  rates  to  various  stations  had  been  agreed, 
but  the  defts.  refused  to  put  them  into  operation  via  Stratford, 

i  insisted  that  tin-  rout*-  should  be  by  t  !»«•  shorter  distance,  via 

ny  Compton.  Taking  an  average  distance  for  the  purpose 
of  comparison,  the  mileage  proportions  which  the  companies 
interested  would  obt  ii  n  from  the  one  route  or  the  other  would  be  :— 

vid  Fenny  Compton. 
E.  &  W.J.R.         ...         -jr.  miles         ...  9  miles 

L&  ...  9      „  -     „ 

GKW.R  33     „  •    „ 

Total  67  59 
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For  applicants:  The  E.  &  W.J.  line  was  constructed  in- 
order  to  connect  the  main  lines  running  north  and  south.  If 
the  G-.W.R.  were  authorized  to  tap  the  cross-country  traffic- 
when  the  E.  &  W.J.R  had  had  a  run  of  9  miles  only,  the  G-.W.R. 
would  get  the  full  benefit  of  the  construction  of  the  railway, 
and  leave  the  applicants  with  the  loss. 

The  eleventh  paragraph  of  the  application  ran  :  "  The  Strat- 
ford-upon-Avon  Co.  have  sent  no  objection  to  either  rate  or 
route,  and  as  to  such  company  both  rate  and  route  are  in  force, 
but  the  applicants  are  unable  to  take  advantage  of  either  in 
consequence  of  the  opposition  of  the  G.W.  Co." 

The  answer  of  the  G.W.E.  was  to  the  effect  that  they  had 
opposed  the  bill  in  Parliament,  but  had  withdrawn  their  opposition 
in  consideration  of  an  agreement,  by  virtue  of  which  the  G.W.  Co. 
were  to  afford  facilities  over  their  narrow  guage  lines  for  E.  &  W.  J. 
traffic,  "  such  facilities  to  include  through  rates  and  fares, 
through-booking,  and  such  other  facilities  as  an  arbitrator 
should,  in  case  of  difference,  award ;  "  and  the  Junction  Co.  in  a 
similar  manner  "  were  bound  to  afford  to  the  G.W.  Co.,  when- 
ever required  so  to  do,  similar  facilities  in  all  respects  over 
the  railway  of  the  Junction  Co.,  or  any  part  thereof."  It 
stated  that  through  rates  for  iron  ore  had  been  prepared 
by  the  G.W.K.  and  accepted  by  the  applicants.  In  order  to 
meet  competition  they  had  been  made  as  low  as  possible  when 
calculated  on  the  shortest  route.  Colliery  owners'  waggons 
returned  empty,  and  a  difference  of  8  miles  came  to  nearly  16 
in  practical  working.  The  S.-on-A.R.  was  a  single  line;  there 
was  no  continuous  service  of  trains;  the  junctions  were  ill-adapted 
for  exchange  of  traffic ;  it  did  not  make  a  practical  "  through 
line." 

The  Commissioners  deferred  judgment  for  ten  days,  to  enable 
the  Fenny  Compton  route  to  be  brought  before  the  Court,  but 
this  was  not  done,  and  judgment  was  delivered  refusing  the  rate. 

"  There  can  be  little  doubt  that  through  rates  generally  are  a 
convenience  to  the  public,  and  that  the  public  are  interested  in 
having  a  through  rate  for  this  particular  traffic.  But  it  must  not 
be  overlooked  that  through  rates  are  in  amount  greatly  below  the 
sum  of  the  local  rates,  and  rest  upon  the  supposition  that  the 
traffic  to  which  they  apply  is  worked  as  economically  as  possible. 
Here  it  is  proposed  to  carry  the  traffic  eight  "miles  round,  and  at 
a  double  cost  and  labour  in  junctions,  with  no  other  object  that 
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the  Commissioners  can  see  than  to  make  the  mileage  of  the  one 
company  more  and  the  mileage  of  the  other  company  less,  with 
the  resulting  effect  upon  the  apportionment  of  the  rate.  Now, 
the  natural  route,  the  route  in  the  regular  course  of  things,  and 
the  one  by  which  the  traffic  would  be  sent  if  the  lines  were  under 
a  single  management,  would  be  that  by  Fenny  Compton.  It  is 
shorter,  more  direct,  and  more  convenient;  but,  notwithstanding 
this,  it  is  proposed  that  it  should  not  be  used,  but  that  the  traffic 
should  be  carried  past  Fenny  Compton  to  the  more  distant 
junction  at  Stratford.  The  Commissioners  are  to  judge  of  the 
reasonableness  of  a  route  by  the  circumstances  for  and  against  it, 
and  upon  a  full  consideration  of  all  the  circumstances  to  which 
their  attention  has  been  called,  with  every  allowance  for  such  as 
tell  in  favour  of  the  Junction  Co.,  we  come  to  the  conclusion  that, 
taking  the  application  as  it  appears  in  the  pleadings  as  an 
application  for  a  route  by  Stratford  and  by  Stratford  only,  such 
route  is  not  a  reasonable  route  in  the  meaning  of  the  Act  of 
Parliament.  In  considering  the  objections  which  have  been  made 
in  this  case  on  the  one  side  and  on  the  other,  we  have  strongly 
felt  that,  in  order  to  meet  them  fairly  and  sufficiently,  it  is  not 
necessary  that  either  route  should  be  debarred  from  the  advantage 
of  a  through  rate,  but  only  that  an  express  apportionment  of  the 
rate  should  be  made  for  each  route,  regulated  by  the  circumstances 
of  each  company."  If  this  cannot  be  arranged,  we  cannot  order 
that  the  longer  and  more  inconvenient  route  should  be  the  only 
one  in  operation. 

422.— East  &  West  June.  R.  v.  O.W.R.,  1875, 2  By.  &  Ca.  Tr.  Cas.  117. 

Application  for  through  rates  for  iron  ore  from  Northants  to 
South  Wales. 

The  existing  iron  ore  rates  worked  out  to  an  average  mileage 
rate  of  \d.  per  ton  per  mile.  The  applicants'  railway  had 
ii»rtened  the  distance  by  nearly  22  miles,  and  they  proposed 
rates  lower  than  the  then  existing  ones  by  1<  >',./.  The  applicant* 
alleged  that  the  main  object  in  the  promotion  of  their  railway 
was  the  shortening  of  the  distance  for  the  conveyance  of  iron  ore. 

The  G.W.  Co.  objected  to  any  reduction  in  the  existing  rates, 
which  had  been  agreed  to  after  much  consideration  between  the 
three  companies  interested,  M.K..  I,.  &  N.W.K.,  and  G.W.K.     It 
was  the  custom  to  agree  competitive  rates  in  order  to  a\ 
ruinous  competition.     It  tin-  lower  rates  proposed  were  allowed, 
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all;  other  rates  would  require  to  be  reduced  accordingly;  the 
reduction  would  involve  the  other  companies  in  very  considerable 
loss,  without  any  corresponding  advantage  to  the  applicants. 

By  the  Court :  When  a  line  is  opened  by  which  distance  and 
cost  of  carriage  are  lessened  it  seems  a  reasonable  consequence 
that  the  rates  charged  to  the  public,  who  are  in  a  position  to  avail 
themselves  of  the  shorter  route,  should  also  in  some  measure  be 
reduced. 

423.— Southsea,  etc.,  Ferry  Co.  v.  L,  &  S.W.R.,  and  L.B.  &  S.C.R., 
1876,  2  Ey.  &  Ca.  Tr.  Gas.  341. 

Two  steamboat  companies  plied  between  Southsea  and  Byde, 
charging  fares,  including  pier  tolls :  First-class,  single,  9d., 
return,  Is. ;  third-class,  single,  6d.,  return,  9d.  The  deft,  railway 
companies  selected  the  better  of  the  two  services,  and  arranged 
to  book  through  to  the  Isle  of  Wight  from  various  stations,  but 
without  entering  into  any  special  agreement.  The  fares  were 
made  up  of  the  railway  companies'  local  charges,  with  an  addition 
of  the  amounts  allowed  to  the  steamboat  company,  as  follows : 
First-class,  single,  Is.  2d.,  return,  2s.  Id. ;  third-class,  single,  IQd., 
return,  Is.  8d. 

Applicants  complained  of  undue  preference  and  illegal 
charges,  and  applied  for  through  rates  by  their  boats. 

The  Court  held  as  a  fact  that  the  railway  companies  were 
not  parties  to  any  arrangement  for  working  steam- vessels  so  as 
to  bring  themselves  within  the  Statutes  relating  to  through  traffic, 
and  that,  even  if  it  were  so,  a  competing  steamboat  company  had 
no  locus  standi  to  complain  either  that  through  traffic  was  not 
sent  by  their  boats,  or  that  illegal  charges  were  imposed. 

424.— Victoria  Coal,  etc.,  Co.  v.  Neath  &  Brecon  R.  and  Mid.  R,,  1877, 
3  Ey.  &  Ca.  Tr.  Cas.  37. 

Applicants'  colliery  was  situated  on  the  N.  &  B.E.,  one  mile 
from  a  junction  with  the  M.E.  By  this  route  the  distance  to 
Swansea  was  13  miles,  but  the  defts.  would  not  concur  in  sending 
traffic  by  this  route,  and  it  went  via  Neath,  by  N.  &  B.E.  and 
G.W.E.,  a  distance  of  23  miles.  By  statutory  agreement  the 
N.  &  B.E.  were  under  obligation  to  construct  interchange  sidings 
at  the  junction ;  although  this  had  not  been  done,  the  route  had 
been  used  for  a  period  of  two  months,  whilst  the  Neath  route 
was  closed  owing  to  an  accident. 
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By  the  Court :  The  applicants  have  been  prevented  from 
sending  their  traffic  by  the  route  they  desire  because  part  of  it 
belongs  to  one  company  and  part  to  another,  and  these  two 
companies  cannot  agree  between  themselves  as  to  the  arrange- 
ments to  be  made  at  the  junction  of  their  lines  for  exchange  of 
traffic.  The  difficulty  and  obstruction  which  arise  from  this 
entail  a  serious  loss  upon  the  applicants.  The  M.R.  say  they 
are  unable  to  forward  the  traffic  because  there  are  no  sidings  at 
the  junction ;  but  the  3I.R,  under  their  agreements,  have  power 
to  compel  the  construction  of  the  sidings.  They  are  the  for- 
warding company,  and  it  would  have  been  their  duty  to  do  so. 
The  N.  £  B.  Co.  say  that  the  sidings  are  not  necessary,  that  the 
traffic  can  run  through  without,  and  that  they  are  willing  either 
t<>  take  it  to  Swansea  themselves,  or  to  allow  the  M.R.  to  come 
on  their  line  for  the  purpose  of  doing  so.  "  They  had  no  power, 
however,  to  insist  upon  the  M.R.  Co.  allowing  them  to  use  their 
railway,  nor,  on  the  other  hand,  could  they  require  the  M.R.  Co. 
to  run  over  their  line.  But  these  proposals,  after  all,  do  not 
touch  the  right  of  the  applicants  under  the  Act  of  Parliament, 
which  is  to  have  their  traffic  conveyed  by  any  route  they  please, 
and  to  use  two  railways,  where  there  are  two  railways,  as  if  they 
were  one  continuous  line.  Under  these  circumstances,  we  shall 
make  an  order  upon  the  two  companies  to  comply  with  the  prayer 
of  the  application ;  but  considering  that  the  M.R.  Co.  have  the 
power  to  run  over  the  N.  &  B.  line,  and  could  without  difficulty 
I'h-'k  up  the  applicants'  traffic,  and  that  the  X.  &  B.  Co.  were  quite 
willing  that  they  should  do  so,  we  think  so  obvious  a  course  miirht 
have  been  taken  by  the  M.R.  Co.,  and  that  that  company  ought 
to  pay  the  costs  of  the  application,  the  N.  &  B.  Co.  paying  their 
own  costs." 

The  Mid.  Co.  applied  for  a  case :  (1)  No  legal  duty  to  ex- 
change traffic  until  siding  is  completed.  (2)  Order  not  valid 
against  ;  ice  MR.  would  be  compelled  to  construct  siding 

in  d(  t  tult  of  X  A  |;.R  so  doing. 

By  the  Court:  Each  company  has  running  powers.  The 
obligation  of  the  Statute  is  not  limited  to  the  case  where  every 
convenient  accommodation  already  exists  at  the  junction.  The 
M.R  can  receiv*  is,  subject  to  a  partial  interruption 

of  tli.-ir  traffic,  although,  had  there  not  been  the  alternative  of 
through  running  by  either  company,  we  might  probably  have 
considered  such  an  interruption  unreasonable.  We  are  willing 
VOL  III  Y 
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to  state  a  case  on  the  first  point ;  we  do  not  consider  that  the 
second  arises  upon  our  order. 

425.— Newry  &  Armagh  E.  v.  G.N.E.  of  Ireland,  1877, 
3  Ry.  &  Ca.  Tr.  Gas.  29. 

Application  for  through  rates  for  traffic  in  owners'  waggons. 
Bates  proposed  were  the  existing  rates,  less  \d.  per  ton  per  mile. 
The  allowance  made  as  between  railway  companies  was  -^d.t  ^d., 
or  %d.  per  waggon  per  mile,  according  to  class  of  waggon. 

Objections :  The  allowance  claimed  is  more  than  the  equiva- 
lent of  the  cost ;  an  undue  preference  of  waggon  owners. 

By  the  Court :  The  application  in  itself  is  well  founded ;  the 
Statute  gives  us  no  option  but  to  allow  or  refuse  the  rate.  The 
amount  claimed  is  disproportionate  to  the  cost,  and  we  must 
disallow  the  rates.  "It  can  be  well  understood  that  for  the 
payment  to  be  remunerative  more  is  necessary  to  be  paid  for 
the  use  of  waggons  belonging  to  a  private  owner  than  for  waggons 
belonging  to  a  railway  company.  The  reason  is  partly  this  :  the 
waggons  of  the  railway  company  are  in  constant  use,  and  are 
available  for  use  at  as  many  different  places  as  there  are  stations 
upon  the  company's  line.  The  waggons  of  the  private  owner,  on 
the  other  hand,  are  in  intermittent  use  only,  and  the  trips  which 
they  run,  as  a  rule,  have  but  one  star  ting- place,  namely,  the 
siding  which  belongs  to  the  person  by  whom  the  waggons  are 
owned.  Hence,  it  is  not  an  economical  way  of  stocking  a  line 
for  a  railway  company  to  supplement  its  own  supply  by  using 
waggons  which  belong  to  private  owners,  and  when  the  question 
is  whether  a  part,  and,  in  this  case,  the  larger  part,  of  the  cost 
of  that  uneconomical  arrangement  is  to  devolve  upon  the  Gr.N.R. 
of  Ireland,  it  becomes  necessary  for  us,  holding,  as  we  are  bound 
to  do,  in  an  even  scale,  the  interest  of  each  railway  company,  as 
well  as  of  the  public,  to  consider  whether  that  is  altogether  fair 
towards  the  G.N."  It  appears  that  the  amount  claimed  would 
work  out  at  about  five  times  that  allowed  between  the  com- 
panies under  the  Clearing  House  Regulations ;  hence,  when  the 
applicants  transfer  a  train  to  the  defts.,  although  the  cost  of 
hauling  is  the  same  for  companies'  waggons  and  owners'  waggons, 
the  defts.  are  asked  to  allow  five  times  as  much  for  the  use  of 
one  as  for  the  other.  At  present  there  are  no  owners'  waggons 
running  in  Ireland,  and  all  the  rates  are  based  upon  the  sup- 
position that  traffic  is  conveyed  in  companies'  waggons,  and  that 
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the  cost  of  them  has  been  taken  into  account  in  framing  the 
rates.  The  comparatively  large  difference  between  the  two 
scales  would  thus  be  taken  from  the  conveyance  charge,  which 
we  must  assume  to  be  reasonable  as  it  is.  Many  of  the  rates, 
after  an  allowance  for  terminals,  scarcely  yield  more  than  Id. 
per  ton  per  mile,  and  the  claim  made,  if  granted,  would  require 
the  G.N.  Co.  to  treat  the  mere  provision  of  waggons  as  of  the 
value  of  all  the  remaining  services  incidental  to  transit,  together 
with  all  the  profit  to  be  derived  from  the  conveyance  of  the 
traffic. 

426. — Warwick  and  Birmingham  Canal  v.  Birmingham  Canal  and 
Eight  other  Canal  Companies  and  Canal-owning  Railway 
Companies,  1877,  3  Ry.  &  Ca.  Tr.  Gas.  113. 

Application  for  through  rates  (in  this  case  "tolls")  for 
traffic  passing  from  Staffordshire  on  the  one  hand  and  the  rivers 
Severn  and  Thames  on  the  other. 

It  was  alleged  that  the  sum  of  the  local  tolls  was  too  high 
to  permit  of  competition  with  the  railway  companies,  that  a  lower 
total  sum  was  necessary,  and  that  it  was  due  to  be  apportioned 
fairly  between  the  various  navigations,  irrespective  of  their 
unequal  charging  powers. 

Objections  were  taken,  (1)  that  "gross  tolls"  did  not  como 
under  the  jurisdiction  of  the  Railway  Commissioners ;  (2)  that 
a  non-carrying  company  could  not  be  a  "forwarding  company" 
within  the  meaning  of  the  Statutes;  (3)  that  under  the  equality 
clauses  of  the  Special  Canals  Acts  a  reduction  of  toll  on  through 
traffic  would  involve  the  same  reduction  on  local  traffic ;  (4)  that 
the  consent  of  guaranteeing  companies  must  be  obtained  before 
reduced  tolls  could  come  into  operation. 

By  the  Court:  (1)  "Gross  tolls"  have  been  granted  by  some 
early  Acts  to  the  Birmingham  Canal  and  other?,  under  which  an 
entrance  charge  is  payable  when  trallir  is  intended  to  travel  but 
a  short  distance  on  the  canal  It  is  doubtful  whether,  in  some 
instances,  these  have  not  become  obsolete  under  later  Acta, 
but  in  either  case  we  are  not  debarred  from  considering  what 
is  reasonable  in  the  case  of  through  tmlli  .  "  Tin-  purpose 
of  section  11  is  that  through  traffic  may  be  transmitted  at 
through  tolls  and  rates,  including  any  special  charges  which  a 
company  may  be  entitled  to  make,  and  for  which  we  are  to 
make  allowance  in  our  apportionment  of  the  through  rate,  and 
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we  see  no  reason  for  restricting  the  meaning  of  the  general  word 
*  tolls,'  which  is  used,  to  tolls  payable  according  to  a  mileage 
scale  or  tolls  specified  to  be  maximum  tolls." 

(2)  We  are  of  opinion  that  the  granting  of  through  tolls  for 
the  use  of  the  canal  only  is  as  much  within  section  11  as  the 
granting   of  a  rate   for   conveyance  which  would   include   such 
"  tolls."     Nor  is  the  term  a  "  forwarding  company  "  restricted  in 
meaning  to  a  company  who  act  as  carries  over  their  own  system. 
Different   expressions  are  used   in   the  enactments  relating   to 
"reasonable  facilities"  and  "through  rates,"  but  we  think  that 
it  would  not   be  a  sound  interpretation  to  take  the  terms  "to 
forward"  and  "to  afford   facilities  for  forwarding"  as  meaning 
otherwise  than  the  same  thing. 

(3)  "  The  Birmingham  Canal  Co.  refer  to  the  equality  clauses 
in  their  Acts  as  a  reason  why  through  tolls  to  include  the  use 
of  their  canals   should   not   be  granted.     They  think  that  the 
charge   they   would    be    making    for   through   traffic,   under   a 
system  of  through  tolls,  would  be  the  measure  of  what  they 
could  charge  for  local  traffic,  and  this  on  the  ground  that  canal 
companies  who  are  not  carriers  have  no  power  of  booking  through, 
and  that  through  tolls  without  through-booking  would   not   be 
really  through  tolls,  but  an  aggregate  of  the  different  companies' 
separate  tolls,  and,  so  considered,  would  be  within  the  equality 
clauses,  which  make  no  distinction   between   traffic   to  or  from 
other   canals   and    local   traffic.      But   whether   each   company 
collects  its  own  quota  of  a  through  toll  or  one  collects  for  all, 
the  character  of  a  through  toll  is  the  same.     It  is  a  toll  charged 
and  taken  in  respect  of  all  the  canals,  and  not  of  any  one  of  them, 
and  is  made  compulsory  upon  the  companies  by  the  operation 
of  the  Act  of  1873;   and   the  restriction  against  varying  tolls, 
except  in  accordance  with  the  regulations  of  the  equality  clauses, 
does  not  extend  to   through   tolls   granted  under  that  Act ;  at 
least,  not  as  to  preventing  differences  between  such  tolls  and  the 
ordinary  tolls  a  company  can  take  under  its  Special  Act." 

(4)  The  object  of  this  legislation   is  to  overrule   the  want 
of  consent  of  objecting  companies.     It  applies  equally  to  the 
objection  of  a  guaranteeing  as  of  an  owning  company.      "The 
Birmingham  Canal  Co.  allege  that  they  cannot  reduce  or  vary 
their  tolls,  which  are  the  security  upon  which  the  L.  &  N.W.K. 
have  given  their  guarantee  of  4  per  cent.,  without  the  consent 
of  that  company,  and  they  submit  that  such  consent  is  not  less 
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necessary  for  any  variation  made  by  us  to  take  effect.  It  appears 
that  the  N.W.  Co.  had  written  notice  of  the  proposed  through 
toll,  and  that  they  replied  that  they  had  no  control  over  the  rates 
on  the  Birmingham  Canal,  and  wished  the  notice  to  be  with- 
drawn. Under  these  circumstances,  we  cannot  but  look  upon 
that  company  as  acquiescing  in  the  application ;  but  their  consent 
as  to  what  is  the  subject  of  our  order  is  not  required,  the  power 
conferred  on  us  to  grant  a  through  rate  or  toll,  conditionally 
upon  its  being  proposed  by  one  of  the  companies  by  whom  the 
traffic  will  be  forwarded,  being  wholly  independent  of  the  manner 
in  which  the  power  of  regulating  the  rates  or  tolls  on  some  part 
of  the  through  route  is  held  or  controlled." 

The  Court  allowed  the  greater  part  of  the  tolls  applied  for, 
somewhat  varying  the  apportionment  proposed. 

The  Commissioners  consented  to  state  a  case. 

See  3  Ry.  &  Ca.  Tr.  Cas.  324,  L.R.  5  Ex.  Div.  1. 

Kelly,  C.B.  :  The  Railway  Commissioners  knew  there  was 
an  interested  party  not  before  them,  and  in  the  absence  of  that 
company  there  was  no  power  to  make  the  order. 

Pollock,  B. :  It  is  a  perfect  answer  on  the  part  of  the  Bir- 
mingham Canal  Co.  to  say  that  the  granting  of  the  reduced  rate 
is  not  within  their  power.  The  section  does  not  mean  that  thr 
Commissioners  may  repeal  Statutes  granting  companies  the  right 
to  make  the  charges  sanctioned.  "I  ground  my  decision  upon 
the  general  language  of  the  Act  throughout,  showing  that  it 
was  not  the  intention  of  the  Legislature  to  create  a  power  by 
which  any  member  of  the  public  may  come  and  make  a  com- 
plaint, and  then  enable  the  Railway  Commissioners  to  call  all 
the  companies,  against  whom  the  application  is  made,  before 
them,  and  to  deal  with  them  so  as  to  do  what  may  be  substantial 
justice.  In  my  opinion  the  Commissioners  have  no  such  power, 
and  if  they  dealt  \\ith  the  case  in  that  way  I  think  they  ex- 
ceeded their  jurisdiction. 

Hawkins,  J. :  The  short  ground,  therefore,  on  which  I  bate 
my  judgment  is  this — that  the  Railway  Commissioners  have,  by 
their  order,  virtually  ordered  the  Birmingham  Canal  Co.  to  »!•• 
something  which  they  had  no  power  to  do,  and  which  they  had 
no  power  to  agree  to  without  the  sanction  and  consent  of  the 
L.4N.WJL 
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427.— Greenock  &  Wemyss  Bay  R.  v.  Cal.  R.,  1875, 
2  Ky.  &  Ca.  Tr.  Gas.  227. 

Applicants  were  a  railway  company  worked  in  perpetuity  by 
the  defts.  They  entered  into  an  agreement  with  the  owner  of 
steam- vessels  for  through  passenger  bookings,  and  proposed 
through  rates,  Glasgow  to  Kothesay,  etc.,  2d.  and  3d.  in  excess  of 
the  sum  of  the  local  fares. 

For  Cal.  Co. :  Not  proper  party ;  unreasonable  for  leased 
line  to  make  through  rate  application  against  lessees.  It  cannot 
be  for  the  public  interest  that  fares  should  be  increased. 

For  applicants  :  Although  leased,  we  have  substantial  interest, 
since  we  receive  all  receipts,  less  a  fixed  proportion  for  working 
expenses ;  \ve  are  a  "  railway  company,  requiring  traffic  to  be 
forwarded,"  and  also  "parties  to  an  arrangement  for  working 
steam-vessels."  The  amount  of  the  rate  asked  is  of  less  con- 
sequence than  that  some  rate  should  be  ordered  which  would  not 
be  liable  to  be  changed  at  the  caprice  of  the  parties  interested. 

The  Court  ordered  that  the  sum  of  the  existing  local  charges 
should  be  quoted  as  a  "  through  rate."  It  is  not  necessary  for 
an  applicant  company  to  be  itself  a  forwarding  company ;  it  is 
enough  if  it  is  interested  in  forwarding.  A  binding  agreement 
to  provide  steamers  is  sufficient  to  bring  the  case  within  the 
Statute.  The  steamship  owner  need  not  be  joined  as  party, 
because,  as  regards  the  sea  transit,  the  through  fares  are  under 
the  control  of  the  applicants. 

For  a  report  of  the  proceedings  on  appeal  to  the  Court  of 
Session,  see  3  Ky.  &  Ca.  Tr.  Cas.  145. 

428.— Cal.  R.  v.  Greenock  &  Wemyss  Bay  R.,  1881, 
4  Ky.  &  Ca.  Tr.  Cas.  71. 

The  agreement,  mentioned  in  the  previous  case,  having  ex- 
pired, the  Cal.  Co.  entered  into  arrangements  with  the  steam- 
ship owners,  and  proposed  through  rates,  to  which  the  Wemyss 
Bay  Co.  objected.  The  arrangements  had  reference  to  three 
groups  of  traffic,  and  were  contained  in  a  series  of  letters  in 
ordinary  form. 

By  the  Court :  The  through  route  of  section  11  is  required 
to  be  a  continuous  line  of  communication,  and  stipulations  to 
combine  the  steamers  with  the  trains  are  the  substitute  for 
what,  in  the  case  of  a  carrying  on  kland,  is  provided  by  the 
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physical  fact  of  two  or  more  railways  being  continuous  to  one 
another.  It  is  a  necessary  condition  for  the  granting  of  through 
rates  that  there  shall  be  a  through  service,  established  under  the 
security  of  a  proper  agreement,  and  not  liable  to  be  put  an  end 
to  or  suspended  at  pleasure.  As  regards  the  Ivanhoe  traffic, 
certain  concessions  are  made  to  the  owners  as  to  pier  dues,  but 
upon  their  part  there  is  no  obligation  to  ply  at  all  to  or  from  the 
pier,  no  arrangement  as  to  times  of  departure  and  arrival,  DO 
conditions  to  ensure  the  railway  and  steamer  forming  together 
a  continuous  line  of  communication.  The  second  agreement  is 
more  formal,  but  it  has  only  five  weeks  to  run.  The  rates,  when 
fixed,  will  not  be  retrospective.  The  applicants  gave  notice  to  the 
\\Vinyss  Bay  Co.  in  June  last  and  received  their  reply  in  ten 
days,  but  their  application  was  not  filed  until  the  15th  of  July. 
Under  these  circumstances,  we  are  not  called  upon  to  determine 
what  are  due  to  be  the  rates  for  so  short  a  period.  The  third 
agreement  is  open  to  no  technical  objection,  so  far  as  traffic  is 
concerned,  and  has  some  time  to  run,  but  the  defts.  allege  that 
the  use  of  the  pier,  one  of  the  principal  subject-matters  of  the 
agreement,  is  a  matter  under  their  control,  and  not  under  that  of 

Oal.  Co.  This  matter  is  at  the  present  moment  referred  to 
the  jurisdiction  of  the  ordinary  Scotch  Courts,  and  under  such 
circumstances  we  hesitate  to  grant  through  rates  on  the  basis  of 
an  agreement  which  is  disputed  on  grounds  not  obviously  frivo- 
lous. "  The  object  of  the  Statute  is  to  provide  that  there  shall 
be  the  same  means  of  enforcing  the  impartial  and  expeditious 
transmission  of  traffic  by  sea  as  there  is  by  land.  This  object 
ran  ..nly  be  obtained  in  the  case  of  private  shipowners  by  their 
being  bound  by  arrangement  with  the  railway  companies  to 
conduct  the  sea  service  under  such  conditions  as  will  not  admit 

its  performance  being  evaded,  and  as  will  give  security  that 
the  sea  and  land  route  for  which  a  through  rate  has  been 

iorized  to  be  taken  shall  be  maintained  for  the  use  and 
benefit  of  the  public,  and  it  is  not  merely  a  protection  to  the 

ii<>,  I. ut  fair  also  to  private  shipowners,  to  require  that  the 
particular  arrangement  which  is  to  make  them  liable  to  the 

len  of  carrying  traffic  at  through  rates  shall  ba  clear  and 
explicit,  and,  on  the  face  of  it  affording  no  ground  for  any  pre- 
sumption of  illegality,  and,  where  the  arrangement  is  not  of  this 
character,  to  abstain  from  exercising  the  powers  as  to  the  grant- 

of  through  rates  conferred  upon  us  by  section  11.    In  the 
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present  case  the  agreement  of  the  Cal.  Co.  with  Campbell  ha» 
been  so  loosely  drawn  as  to  afford  some  ground,  at  any  rate,  for 
uncertainty  as  to  its  being  an  agreement  which  is  sustainable 
as  legal,  and  under  these  circumstances,  the  agreement  being 
essential  (so  long  as  there  is  no  later  one  made  to  supersede  it) 
to  give  the  Cal.  Co.  a  title  to  apply  for  the  through  rates,  we 
think  it  best  to  decline  to  allow  them." 

429.— Cal.  E.  and  A.  Campbell  and  Others  v.  Greenock  &  Wemyss 
Bay  R.,  1882,  4  Ey.  &  Ca.  Tr.  Gas.  135. 

The  Cal.  E.  entered  into  formal  arrangements  with  the  steam- 
ship owner,  and  renewed  their  former  application. 

The  defts.  again  objected  on  the  grounds  that,  (1)  the  Cal.  B. 
did  not  form  any  communication  with  the  steamships;  (2)  the 
rate  of  2s.  6d.  was  too  low,  and  should  be  3s.  Id. ;  (3)  the 
apportionment  was  improper. 

By  the  Court :  As  to  the  first  point,  the  defts.  allege  that 
their  railway  intervenes  between  the  Cal.  E.  and  the  steamboats. 
There  is  nothing  in  the  section  to  this  effect,  and  we  think  that 
any  arrangement  comes  within  the  section  if  made  between  a 
railway  company  owning  part  of  the  route  and  the  steamship 
owners.  "  In  such  case  the  steam-vessels  become,  for  the  purposes 
of  through  rate  facilities,  a  railway,  and  their  owners  a  railway 
company,  and  the  sea  route  and  the  railway  route  form  together 
one  continuous  line;  but  as  regards  the  land  portion,  the  par- 
ticular railway  company  at  the  port  of  shipment  is  in  no 
exceptional  position,  and  is,  indeed,  unaffected  by  the  agreement, 
unless  and  until  through  rates  are  imposed  on  it,  in  conjunction 
with  other  companies,  by  an  order  made  by  us  under  the  Act. 
There  is,  therefore,  no  reason  why,  when  all  railway  companies 
have  equally  the  power  of  making  an  arrangement  for  the 
transmission  of  traffic  at  sea  (at  least,  if  nothing  is  agreed  on 
in  the  nature  of  a  guarantee,  or  conferring  any  interest  in  the 
boats  on  the  railway  companies),  such  an  arrangement  should 
only  involve  the  consequence  which  is  made  an  adjunct  of  it 
by  this  clause,  when  it  is  entered  into  by  the  company  which 
owns  the  railway  at  the  port."  As  to  the  second  point,  the 
applicants  have  a  greater  pecuniary  interest  in  the  amount  of 
the  rates  even  than  the  defts.  "  They  are  averse  to  any  higher 
fare  than  2s.  6d.,  on  the  ground  that  it  would  sensibly  interfere 
with  the  attraction  of  this  route  and  impair  the  means  of 
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providing  for  the  sea  voyage.  Two  shillings  and  sixpence  has  now 
been  the  established  rate  for  many  years,  and  is  the  amount  at 
which  we  fixed  the  through  fares  in  1875.  It  is  a  rate  which, 
on  the  basis  that  receipts  from  it  are  divided,  has  been  quite  com- 
patible with  a  reasonable  profit  to  the  Wemyss  Bay  Co. ;  for  while 
there  was  no  return  to  the  shareholders  of  that  company  on  the 
capital  previously  to  1875,  the  dividend  of  late  years  on  ordinary 
shares  has  been  between  4  and  5  per  cent,  per  annum.  There 
has  been  a  great  growth  of  traffic  under  it,  and,  indeed,  the 
number  of  passengers  travelling  on  the  railway,  600,000  to 
7<  10,000  in  each  year,  is,  according  to  the  evidence  offered  for  the 
\\Vmyss  Bay  Co.,  on  a  par  with  the  capacity  of  their  line,  and  some 
diminution  of  it  is  not  undesirable.  Higher  fares  might,  perhaps, 
be  one  remedy  for  the  overcrowding,  but  a  more  legitimate  one 
would  be,  we  think,  to  increase  the  accommodation.  On  the 
whole,  the  proposed  through  rates  are,  in  our  opinion,  equitable 
in  amount,  and  we  shall  allow  them  accordingly."  As  to  (3),  the 
Cal.  Co.  have  increased  the  owners'  proportion  from  &/.  to  8J'/., 
and  the  defts.  have  entered  into  a  provisional  agreement  with 
another  firm  for  the  service  to  be  performed  for  Sd.  But  this 
is  coupled  with  various  burdensome  provisions,  and,  although 
the  agreement  before  us  "  was  made  without  the  knowledge  or 
consent  of  the  W.B.  Co.,  it  was  so  important  to  the  public  that 
steamers  should  run  in  connection  with  the  railway  trains  <>n 
this  route,  and  so  unlikely  that  the  two  railway  companies  would 
be  able  immediately  to  act  together  in  conclii'lin^  an  arrange- 
ment, that  we  think  there  was  a  strong  case  in  favour  of  the 
course  pursued  by  the  Cal.  Co."  Various  cluing.  ^  have  been 
made  in  the  rates  since  we  fixed  them  in  1S7.\  and  others 
may  become  necessary,  and  we  propose  that  our  order  shall 
remain  in  force  for  two  years  only. 

430. — Central  Wales  &  Carmarthen  Junction  R.  v.  G.W.R.,  1875, 

L>  u>.  A  <•...  Tr.  OM  i'.)i. 

Application  for  through  rates  from  G.W.  stations  in  South 
Wiles  to  stations  on  I..  A  N.W.  north  of  Craven  Arras.,  e.g. 
Millonl  t..  liury. 

Two  routes  available;   points  common   to   both   were  Car- 
marthen and  Craven  Arms.      'I '!»••  G.W.  route  between  these 
points,  via  Neath,  was  170  miles.     The  L.  &  N.W.  route, 
<  '.W.K.,  was  120  miles  only.     Kates  proposed  were  those  already 
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in  existence  via  G.W.B.  Notice  of  the  proposed  rates  had  been 
given  to  the  companies  concerned,  and  no  objection  had  been 
taken  by  any  company  except  the  G.W.B.  That  company 
alone  were  made  defts. 

For  G.W.B. :  Bates  proposed,  being  same  as  those  in  exist- 
ence, would  confer  no  benefit  on  the  public.  An  intermediate 
company  is  not  entitled  to  become  an  applicant. 

By  the  Court :  Any  company  interested  is  entitled  to  make 
an  application.  But  in  this  instance  we  think  the  applicants  are 
not  entitled  to  the  rates  applied  for.  They  have  no  rolling  stock, 
and  are  not  concerned  in  the  management,  their  line  being 
worked  by  the  L.  &  N.W.B.  The  agreement  under  which  this 
is  done  provides  for  the  fixing  of  all  rates  and  fares  by  the 
L.  &  N.W.B.  The  G.W.B.  allege  that  the  apportionment  is  at 
variance  with  the  agreement  come  to  between  the  L.  &  N.W.B. 
and  themselves,  and  is  such  as  could  not  be  proposed  by 
that  company.  The  applicants  deny  that  they  are  proposing 
these  rates  on  behalf  of  the  L.  &  N.W.B.,  and  under  these  cir- 
cumstances, we  think  their  application  should  not  be  acceded  to. 

431. — Central  Wales  &  Carmarthen  Junction  R.  v.  G.W.R.  and  Others, 
1882,  4  By.  &  Ca.  Tr.  Gas.  111. 

Proposal  for  through  rates,  via  applicants'  railway,  for  flour 
and  grain,  owner's  risk,  Haver  ford  west  and  Chester,  Pembroke 
Dock  and  Hereford.  The  reduction  of  mileage  was  56  miles  to 
Chester,  and  22  miles  to  Hereford. 

For  the  G.W.B. :  An  intermediate  company  is  not  a  for- 
warding company  within  the  meaning  of  the  Statute.  The 
allowance  of  such  a  rate  is  contrary  to  the  South  Wales  agree- 
ments with  L.  &  N.W.B.,  scheduled  to  the  West  Midland  Amal- 
gamation Act,  1863.  Owner's  risk  rates  not  within  jurisdiction. 
Bate  too  low.  Not  in  public  interest. 

By  the  Court:  The  question  whether  an  intermediate  com- 
pany may  propose  through  rates  was  raised  in  the  Wemyss  Bay 
case,  429,  and  decided  in  their  favour,  by  the  Court  of  Session  in 
Scotland.  The  Commissioners  are  bound  by  this  decision  until 
an  English  Court  rules  differently.  As  regards  the  L.  &  N.W.B. 
agreement  of  1863,  this  does  not  seern  to  have  operation  on  any 
but  West  Midland  stations;  there  is  nothing  in  it  to  prevent 
railways  not  parties  seeking  to  utilize  their  routes,  nor  to 
prevent  traders  from  consigning  traffic  by  the  shortest  and  most 
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convenient  route.  The  defts.  need  not  have  their  liability 
limited  if  they  consider  this  any  disadvantage.  It  is  proposed 
to  reduce  the  Chester  rate  by  2s.,  viz.  from  15s.  to  13s.  We 
should  have  preferred  that  the  rate  should  have  remained 
unaltered,  but  as  we  have  power  only  to  accept  or  refuse  the 
proposal,  we  shall  adopt  the  former  course,  as  we  consider  that 
the  granting  of  an  alternative  rate  is  a  due  and  reasonable 
facility  in  the  interest  of  the  public.  The  existing  rate  yields 
Q'62d.  per  ton  per  mile,  after  deduction  of  terminals  at  Is.  Qd. 
AVe  think  the  applicants  should  be  satisfied  with  this  mileage. 
The  L.  &  N.W.R.  will  benefit  by  an  addition  of  2-i  miles  to 
their  present  mileage ;  and  0'62d.  per  ton  per  mile,  in  addition 
to  their  terminal,  will  leave  them  better  off  than  before.  This 
\vill  leave  OS8d.  per  ton  per  mile,  plus  Is.  Qd.  terminal  to  the 
<  I.W.K.,  as  a  compensation  for  their  reduced  mileage.  We  dis- 
allow the  Pembroke  rate,  as  the  saving  of  22  miles  in  the 
distance  is  more  than  counterbalanced  by  the  number  of 
transfers  involved  in  a  transit  by  the  proposed  route. 

Upon  application  to  state  a  case,  upon  the  questions  that, 
(1)  there  was  no  evidence  that  the  granting  of  a  rate  was  a 
reasonable  facility  in  the  interest  of  the  public,  (2)  the  applicants 

B  not  a  forwarding  company,  the  Court  field  there  was  no 

stion  of  law  in  the  first  point.  "  Upon  an  application  for  a 
through  rate,  our  duty  is  to  consider  whether,  upon  all  the 
materials  before  us,  it  is  a  reasonable  facility  in  the  interests  of 
the  public  to  grant  the  rate,  and  the  matter  to  be  considered  is 
not  so  much  any  specific  question  of  fact  capable  of  being  proved 
by  direct  evidence  as  the  inference  reasonably  to  be  drawn  from 
all  the  circumstances  of  the  case.  Until  a  rate  is  in  operation  it 
can  at  best  be  only  a  supposition  that  the  public  will  find  it  to 
be  a  benefit,  and  if,  upon  consideration  of  the  circumstances  and 
tendency  of  the  rate,  we  are  satisfied  that  it  is  calculated  to  be  of 
service  to  the  public,  we  have,  \\  ithout  other  evidence  in  its  favour, 
•ient  to  guide  us  in  the  exercise  of  our  judgment." 

Upon  the  second  point,  the  Commissioners  stated  a  case 
•vas  heard  by  Field  and  Stephen,  JJ.,  who  agreed  with 
the  Scotch  decision.  "  It  is  not  the  termini  of  the  route  which 
are  material ;  it  is  the  point  of  contact  at  which  the  facilities 
are  required  to  be  given,  or  where  the  obstruction  or  refusal 
takes  place."  To  hold  that  an  intermediate  company  was 
debarred  from  making  through-rate  applications  would  act  Tory 
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prejudicially  in  the  case  of  such  a  company  as  the  N.E.,  with  a 
system  interchanging  traffic  at  both  its  termini.  "  We  can  see 
no  reason  for  supposing  that  so  great  a  restriction  was  intended 
to  be  imposed  upon  legislation  so  much  in  the  interest  of  the 
public  which  provides  for  traffic  being  forwarded  by  the  shortest 
route  at  consequently  the  cheapest  rate." 

432. — Central  Wales  &  Carmarthen  Junction  R.  v.  G.W.R.  and  Others, 
1883,  4  Ry.  &  Ca.  Tr.  Gas.  211. 

This  application  was  a  continuation  of  the  previous  one,  and 
proposed  rates  for  various  classes  of  traffic  as  between  Haver- 
fordwest  and  Chester  and  stations  beyond,  viz.  Liverpool,  Man- 
chester, and  Leeds,  and  others. 

Objection  was  taken  by  the  G.W.R.  on  the  ground  that  the 
public  interest  was  not  concerned  in  so  small  a  quantity  of 
traffic,  no  saving  of  time  would  be  effected,  and  the  number  of 
interchanges  involved  in  the  proposed  route  rendered  it  incon- 
venient and  expensive. 

By  the  Court:  The  Haverfordwest  traffic  is  part  of  the 
general  traffic  of  the  district  which  the  L.  &  N.W.R.  are  serving 
by  means  of  the  applicants'  line  of  railway.  "The  question 
whether  through  rates  via  this  route  are  a  reasonable  or  desirable 
thing  in  the  interests  of  the  public  merges  in  the  general  question 
whether  the  second  line  is  a  convenience,  and  whether  through 
rates  will  assist  in  its  development.  The  answer  is,  that  they 
are,  in  fact,  necessary  to  its  being  used  as  an  alternative  route, 
for,  with  through  rates  in  operation  by  the  other  route,  it  could 
not  otherwise  maintain  a  competition ;  and  as  to  the  value  of  a 
second  line,  traders  are  clearly  in  a  better  position  with  two 
routes  open  to  them  than  if  they  are  depending  upon  a  single 
line  of  communication."  The  fact  that  no  saving  of  time  will 
take  place  by  the  shorter  route  is  owing  to  the  arrangements 
made  for  interchange  by  the  G.W.  Co.  themselves.  If,  and  so  long 
as,  the  traffic  continues  small,  it  may  not  be  reasonable  to  expect 
that  company  to  alter  their  existing  arrangements  in  order  to 
expedite  it ;  still,  it  is  in  their  power  to  do  so  if  they  please,  and 
if,  meanwhile,  their  arrangements  equalize  the  duration  of  the 
journey,  whether  the  shorter  or  longer  route  is  taken,  the  shorter 
route  ought  not,  we  think,  on  that  account,  to  be  held  to  be  dis- 
entitled to  any  general  or  special  facilities  to  which  it  might 
otherwise  lav  claim. 
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433.— L.  &  N.W.R.  v.  G.W.R.  and  Central  Wales  R.,  1885, 
5  Ry.  &  Ca.  Tr.  Gas.  20. 

A  question  of  apportionment  of  through  rates  obtained  by 
the  C.W.U.  as  between  the  L.  &  N.W.R.  and  the  G.W.R.  The 
<'.W.  Co.  in  1883  obtained  Parliamentary  powers,  under  which 
through  rates  were  to  be  granted  mutually  by  the  three  companies. 

The  Commissioners  being  of  opinion  that  the  statutory  agree- 
ment of  1863,  considered  in  case  431,  was  at  variance  with  the 
new  powers,  reconciled  the  advantage  to  the  L.  &  N.W.R.  and 
the  disadvantage  to  the  G.W.R.,  owing  to  the  change  of  route 
stipulated  for  by  the  agreement,  by  allowing  each  two  miles  ot 
the  GAY.  distance  by  the  new  route  to  count  as  three  in  the 
mileage  division,  subject  to  their  local  maximum  not  being 
exceeded.  The  Central  Wales  Co.  were  allowed  their  costs  on 
the  ground  that  they  were  not  really  interested  in  the  question, 
as  it  was  admitted  that  the  proportion  to  be  assigned  to  them 
must  in  any  event  be  the  same.  The  L.  vV  N.\V.  Co.  should 
imt  have  made  them  parties,  at  any  rate,  without  a  previous 
inquiry  whether  or  not  they  claimed  an  interest. 

434.— Cal.  R.  v.  N.B.R.,  1880,  3  R.  &  Ca.  Tr.  Cas.  403. 

The  N.B.R.  having  acquired  various  railways  in  the  Monk- 
land  district,  refused  to  accept  through  English  traffic  from  the 
<  ;il.  U.  at  a  point  some  three  miles  or  less  from  its  destination, 
alleging  that  the  proper  point  of  transfer  for  such  traffic  was 
Carlisle,  whence  the  N.B.R.  route  was  over  a  distance  of  130 
miles,  while  that  of  the  Cal.  R.  was  93  miles  only. 

The  Cal.  Co.  sought  the  settlement  of  the  dispute  by  means 
of  a  through  rate  application. 

By  the  Court:  The  defts.  allege  that  their  acquisition  of  tin- 

'.khmd  railways,  being  intended  for  the  facilitation  of  their 

own  traffic,  authorizes  them  to  refuse  the  acceptance  of  traffic 

\\hich  has  not  come  over  their  own   railway.     The  applicants 

y  that  so  long  as  the  Monkland  railways  were  independent 

y  could  not  have  set  up  sm-h  a  ^muiul,  and  that  the  Amalga- 

mati"n   A'  ts  contain  nothing  in  support  of  such  a  contention. 

It  can  hardly  be  doubled  that  in  st..|.j.inLr  an<l  returning  waggons 

h  have  travelled  via  the  Cal.  K1.  thfl  N.l'..  K.  are  refusing  to 

ir  owners  the  facilities  required  by  the  Traffic  Acts,  and  that 
the  sole  motive  of  the  obstruction  was  their  own  pecuniary 
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interests.  The  consignors  of  the  traffic  prefer  the  route  where 
the  waggons  will  take  least  damage  from  the  distance  run,  and 
from  shunting,  and  where  they  will  come  back  soonest.  The 
amount  of  the  rate  is  not  objected  to,  and  we  have  no  hesitation 
in  finding  that  the  route  is  a  reasonable  one. 

435.— Belfast  Central  R.  v.  G.N.R.  of  Ireland,  No.  1,  1880, 
3  Ey.  &  Ca.  Tr.  Gas.  411. 

Cross-applications  for  through  rates  for  coal  from  Belfast  to 
Armagh. 

Prior  to  1870  there  existed  keen  competition  for  the  Armagh 
and  district  coal  traffic  between  the  G.N.R.,  via  Belfast,  distance 
36  miles,  and  the  Newry  &  Armagh  R.,  via  Newry,  distance  21 
miles.  At  one  time  the  G.N.  Co.  charged  Is.  3d.  for  the  36  miles 
of  their  railway,  but  in  1870  the  two  companies  came  to  terms, 
and  agreed  that  the  minimum  rate  by  either  route  should  be 
3s.  6d.  per  ton.  The  station  at  Belfast  was  at  some  distance 
from  the  harbour,  and  the  cartage  cost  Is.  2d.  By  agreement 
between  the  companies  the  cartage  charge  was  included  in  the 
3s.  6d.  rate.  In  1874  the  Belfast  Central  R.  was  opened,  by 
means  of  which  the  G.N.  traffic  was  loaded  into  trucks  at  the 
ships'  side.  The  rate  charged  was  the  old  cartage  charge  of 
U  2d.  In  1880  the  G.N.E.  acquired  the  Newry  &  Armagh  R., 
and,  being  now  relieved  from  the  pressure  of  competition,  they 
proposed  to  increase  the  rate  of  2s.  4cZ.  for  their  36  miles  from 
Belfast  to  3s.  Id.,  making  the  total  rate  4s.  3d.,  as  compared 
with  the  3s.  3d.  to  which  they  had  reduced  the  rate  from 
Newry.  The  Belfast  Central  Co.  objected,  and  proposed  as  an 
alternative  through  rate  the  existing  3s.  6d.  rate,  but  deducting 
2d.  from  their  Is.  2d.  to  increase  the  G.N.R.  proportion. 

By  the  Court :  The  length  of  time  during  which  an  important 
rate  has  been  in  operation  is  a  strong  argument  for  its  con- 
tinuance. During  the  time  of  its  continuance  coal  was  cheaper 
at  Belfast  by  the  difference  in  the  sea  freights,  and  nothing 
prevented  the  N.R.  from  adding  at  least  that  amount  to  their 
rates  without  imperilling  their  competition  with  Newry.  During 
all  this  time  they  elected  to  keep  their  rate  stationary,  and 
by  so  doing  to  foster  the  Belfast  trade,  and  to  induce  those 
interested  to  extend  the  business,  and  to  provide  means  for  con- 
ducting it  with  greater  despatch  and  economy.  "  It  was,  we 
imagine,  to  prevent  rates  being  raised  merely  as  a  consequence  of 
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amalgamation,  so  far  as  that  could  be  done  through  regulating 
the  charges  on  through  traffic,  that  section  11  of  the  Act  of  1873 
was  passed.  Its  provisions  were  intended  to  produce,  iu  cases 
to  which  they  applied,  some  part  of  the  effect  which  competition 
would  have  produced,  or,  at  least,  to  cause  railway  companies  to 
adjust  their  rates  with  reference  not  alone  to  their  own  interests, 
but  to  the  interests  of  other  companies  as  well.  It  may  be 
inferred  from  the  course  taken  by  the  G.N.  Co.,  so  long  as  it 
was  for  their  own  interest  that  traffic  should  go  by  the  Belfast 
route,  that  they  thought  that  any  addition  to  the  rate  then  in 
force  would  dimmish  the  traffic  which  originates  with  the 
Belfast  Central  and  passes  from  that  line  to  the  Great  Northern ; 
and  if  so,  those  whose  interests  are  still  involved  in  the  keeping 
up  of  that  traffic  ought  not  to  have  the  rate  altered  to  their 
detriment,  unless  the  G.N.  Co.  can  show  that  an  alteration  is 
required  to  give  them  a  fair  return  upon  the  traffic  carried." 
Upon  a  consideration  of  the  detailed  circumstances  of  the 
\vry  and  Belfast  routes  respectively,  the  Court  came  to  the 
conclusion  that  so  long  as  the  G.N.  Co.  elected  to  charge  3s.  3d. 
only  from  Newry,  a  rate  of  3s.  6d.  from  Belfast  (allowing  la.  to 
the  B.C.Il.)  would  be  fair  and  reasonable. 

436.— Belfast  Central  E.  v.  O.N.R.  of  Ireland,  No.  2,  1880, 
3  Ry.  &  Ca.  Tr.  Cas.  419. 

Following  upon  the  preceding  application,  the  B.C.R.  proposed 
rates  for  coal  beyond  Armagh  to  stations  on  the  Great  Northern  K. 
(Monaghan,  e.g.),  made  up  of  the  Armagh  rates  -  '.,  and  a 

rate  for  the  extra  distance  of  a  littl«-  under  \d.  per  ton  per  mile. 
This  would  be  a  reduction  on  the  existing  local  rates  of  Wd.  or 
la.,  as  the  case  might  be. 

By  the  Court:  One  object  of  the  present  application  is  to 
impart  some  fixity  to  the  G.N.  rates,  which  they  claim  the 
right  to  alter  from  time  to  time  at  tin -ir  "\\n  discretion,  and 
without  reference  to  the  interests  <>i  the  applicants.  The  local 

s  include  the  cost  of  providing  tin?  Belfast  M  it i  .M,  and  the 

ous  services  of  invoicing,  labelling,  marshalling,  shunting, 
and  the  like  performed  thereat,  and  th-  nits,  in  addit 

to  performing  these  services,  are  willing,  as  in  the  last  case, 
to  forego  2d.  of    their   own    local    rate.     "Now,  the   rat« 
Armagh  having  been  fixed  at  3*.  (></.,  every  member  of  the  pul>li<- 
has  a  vested  right  to  have  his  coal  carried  to  that  point  for  thai 


sum,  and  therefore,  in  the  case  of  places  lying  beyond  Armagh, 
the  question  whether  any  proposed  through  rates  are  or  are  not 
reasonable  in  the  interests  of  the  public  depends  upon  whether 
the  difference  between  the  proposed  rate  and  3s.  6d.  affords  a 
reasonable  remuneration  for  the  haulage  for  the  extra  distance, 
it  being  to  be  recollected  that  under  the  conditions  of  this  traffic 
the  extra  distance  involves  no  expense  to  the  company  other 
than  haulage.  Applying  this  test  to  the  proposed  rates  for 
Tynan  and  Monaghan,  we  think  that  an  additional  payment  of 
Sd.  for  seven  miles  in  the  one  case,  and  of  Is.  2d.  for  16£  miles 
in  the  other,  cannot  be  considered  as  insufficient,  and  we  approve 
the  proposals  of  the  B.C.  Co.  as  regards  these  two  places." 

437.— Belfast  Central  R.  v.  G.N.R.  of  Ireland  (No.  3),  1882, 
4  By.  &  Ca.  Tr.  Cas.  159. 

Application,  at  time  appointed,  to  reconsider  the  rates  allowed 
on  the  previous  application  (436). 

The  G.N.R.  alleged  that  the  rate  allowed  was  not  sufficiently 
remunerative,  and  much  evidence  was  produced  upon  the  question 
of  the  average  earnings  of  goods  and  mineral  traffic.  They 
asked  that  their  proportion  should  be  increased  from  2s.  Qd. 
to  2s.  lOd. 

The  B.  Co.  objected  to  any  increase,  and  asked  to  have  the 
same  mileage  proportion  extended  to  various  inland  towns. 

The  Court,  after  considering  the  evidence,  thought  that, 
regarded  as  a  paying  rate,  it  would  be  sufficiently  high  if  the 
earnings  of  a  truck  of  coal  were  not  inferior  to  the  earnings 
which  the  other  trucks  in  a  goods  train  averaged,  and  if  the 
company  made  a  not  less  profit  on  their  coal  than  they  did  on 
their  goods  traffic  generally.  In  itself,  a  mileage  rate  of  0*85^. 
per  ton  per  mile  was  a  not  unprofitable  rate,  but  the  main  con- 
sideration in  guiding  the  Court  was  the  fact  that  when  the 
company  were  free,  within  certain  limits,  to  charge  as  they 
pleased,  they  voluntarily  elected  a  rate  from  Belfast  to  Armagh 
which  gave  them  2s.  3d.  only  instead  of  2s.  6d.,  and  required 
them  to  provide  station  accommodation  and  services  in  addition. 
The  other  rates  applied  for  were  considered  on  their  merits.  The 
rates,  as  before,  were  allowed,  subject  to  reconsideration  in  two 
years'  time. 
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438.— Belfast  Central  R.  v.  G.N.R.  of  Ireland  (No.  4),  1884, 
4  Ry.  &  Ca.  Tr.  Cas.  379. 

Application  for  through  rates,  Glasgow  to  Armagh,  Monaghan, 
•to. 

Objection  of  G.N.R. :  Steamers  not  used,  maintained,  or 
worked  under  any  agreement  with  the  railway  companies  (mean- 
ing, apparently,  that  all  the  railway  companies  were  not  parties 
to  the  agreement),  and  that  the  Railway  Commissioners  had  no 
jurisdiction  to  enforce  their  apportionment  on  the  steamship 
owners. 

Sir  F.  Peel :  "  The  circumstances  in  this  case  satisfy  the 
conditions  of  section  11  of  the  Act  of  1873.  The  object  of 
that  section  is  to  secure  the  use  of  a  continuous  route  at 
through  rates.  In  the  case  of  two  railways,  the  fact  that  they 
are  physically  connected  is  sufficient  to  constitute  the  route  a 
continuous  one,  and  to  entitle  the  public  to  have  traffic  carried 
over  them  at  through  rates ;  but  if  it  is  a  route  by  railway  and 
steam-vessels,  then  the  section  requires  that  there  shall  be  an 
arrangement  for  the  vessels  to  carry  on  a  communication  between 
particular  ports,  and  that  one  of  the  railway  companies  interested 
in  the  through  route  shall  be  a  party  to  that  arrangement. 
In  this  case  the  B.C.  Co.  are  a  party  to  the  agreement  by 
\\hich  the  steamboats  are  to  sail  daily  or  on  alternate  days 
between  Belfast  and  Ayr,  and  the  agreement  is  to  last  for  at  least 
one  year  and  six  months.  The  steamboat  owners  agree  also  to 
run  their  vessels  to  and  from  the  ports  at  times  that  will  suit  the 
times  of  the  trains.  This  constitutes  the  route,  of  which  these 
vessels  are  the  sea  portion,  a  continuous  route  sufficiently  to 
make  section  11  applicable  to  it;  and  I  consider,  therefore,  that 
an  application  for  through  rates  by  the  particular  route  is  one 
we  have  jurisdiction  to  entertain."  "  On  the  whole,  I  am  of  the 
same  opinion,  that  we  have  jurisdiction,  and  that  under  our  A  i 
and  th«  Act  of  Is.Yl  \\v  slmuld  have  power  to  enforce  such  an 
agreement  if  the  steam-shipping  company  should  afterwards  refuse 
to  carry  it  out  I  think  that,  looking  at  section  11,  if  the  terms 
were  broken  we  would  have  authority  to  commit  tlio  parties  for 
contempt  of  our  order,  in  the  same  way  as  we  could  the  officers  of 
railway  companies  if  they  disobeyed  an  order  of  this  Court. 
Section  11  is  part  of  the  Act  of  1854,  it  can  be  enforced  in  the 
same  way,  and  in  no  other." 

VOL.  HI  Z 


338  THE   LAW   OP  RAILWAY   AND   CANAL  TRAFFIC. 


439.— City  of  Dublin  Steam  Packet  Co.  v.  I.  &  N.W.B.,  1881, 
4  Ry.  &  Ca.  Tr.  Gas.  10. 

Application  to  allow  the  same  passenger  fares,  Euston  to 
Dublin,  via  Kingstown,  as  via  North  Wall. 

The  former  fares  were  fixed  under  an  agreement  scheduled  to 
the  Improved  Postal,  etc.,  Act,  1855,  under  which  the  sole 
control  of  rates  and  fares  was  vested  in  the  defts.  Later  on 
the  L.  &  N.W.R.  provided  steamboats  of  their  own,  intended, 
in  the  first  instance,  mainly  for  cattle  and  cargo  traffic, 
and  ran  them  from  Holyhead  to  North  Wall,  charging  a  much 
lower  fare  for  passengers  electing  to  travel  by  them.  The 
accommodation  became  gradually  improved,  until  eventually 
there  was  but  a  slight  difference  between  the  two  services,  but 
the  fares  remained  substantially  as  originally  fixed  :  Via  North 
Wall,  first-class,  47s.  Qd.  ;  second-class,  36s.  Qd.  Via  Kingstown, 
first-class,  60s. ;  second-class,  45s.  Under  these  circumstances  the 
North  Wall  traffic  steadily  increased  in  volume,  and  the  Kingstown 
traffic  correspondingly  declined. 

In  addition  to  applying  for  through  rates,  the  applicants 
complained  that  the  railway  company  were  unduly  preferring 
their  own  traffic. 

The  Court  held,  on  the  through-rate  application,  that  they 
had  no  power  to  allow  rates  at  variance  with  those  indirectly 
sanctioned  by  the  statutory  agreement,  but  they  were  in  favour 
of  the  applicants  upon  the  question  of  undue  preference.  "  The 
amounts  by  which  the  fares  by  the  mail  are  thus  more  than  those 
by  North  Wall,  whether  in  regard  to  the  fares  charged  for  the 
entire  service  to  Dublin  or  the  portions  due  to  the  land  journey 
only,  are  in  our  opinion  excessive,  and  an  undue  prejudice  to 
the  traffic  by  the  former  route,  and  we  must  grant  an  injunction 
against  this  continuing.  We  do  not  say  that  there  ought  to  be 
no  difference  between  the  two  sets  of  fares ;  but  we  cannot  find 
anything  in  the  circumstances  to  justify  an  excess  in  the  total 
fares  to  Dublin  by  the  mail  of  more  than,  at  the  outside,  the  10 
per  cent,  suggested  by  Mr.  Watson  in  his  letter  of  the  19th  of  May, 
1877,  as  a  reasonable  difference.  We  do  not  see  any  ground  for 
holding  that  any  excess  confined  within  those  limits  would  be 
undue  or  unreasonable  so  long  as  the  existing  difference  in  the 
quality  of  the  two  services  is  maintained." 
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440.  -Ayr  Harbour  Trustees  and  P.  Barr  &  Co.  v.  G.  &  S.W.R. 
and  Others,  1881,  4%.  &  Ca.  Tr.  Gas.  81. 

P.  Barr  &  Co.  (Ayr  SS.  Co.)  applied  for  an  allowance  of 
certain  through  rates  to  Ireland,  and  the  Ayr  Harbour  Trustees 
complained  of  undue  preference  of  the  ports  of  Greenock  and 
Ardrossan,  on  the  ground  that  the  rates  applied  for  were  put  into 
operation  via  those  ports,  but  refused  via  Ayr. 

The  Court  "held  that  the  correspondence  which  had  passed 
between  the  Ayr  Shipping  Co.  and  the  G.  &  S.W.R.  did  not  amount 

u  agreement  under  which  the  railway  company  "  used,  worked, 
or  maintained  "  the  steam-vessels  of  Messrs.  P.  Barr  &  Co.  This 
linn  announced  their  intention  of  making  tri-\veekly  sailings  from 
Ayr,  and  it  was  agreed  what  the  through  fares  and  rates  should 
be,  and  in  what  proportion  the  receipts  should  be  divided,  but; 
there  was  nothing  in  the  agreement  by  which  the  steamship 
company  undertook  to  carry  on  the  service  otherwise  than  at 
their  own  will  and  pleasure.  By  the  agreement  P.  Barr  &  Co. 
had  as  much  control  over  the  railway  as  the  railway  had  over 
them,  which  control  did  not  in  any  degree  amount  to  maintenance 
or  user.  The  complaint  of  undue  preference  was  better  founded. 
In  the  absence  of  a  through  rate  ordered  by  the  Court,  the  sum 
of  the  through  charge  is  merely  the  aggregate  of  what  each 
;i urges  for  his  part  of  the  through  charges;  and  as  to  the 
part  which  is  for  carriage  by  rail,  the  liability  of  the  company 
to  charge  all  alike  remains  unaffected  by  it.  No  evidence  is 
adduced  to  show  in  what  manner  the  rate  is  made  up,  and  in 
default  of  this  information  the  Court  is  unable  to  decide  whether 
any  undue  preference  exists  or  not. 

The  parties  repeated  their  application  upon  the  point  of  undue 
preference.  The  defts.  filed  no  answers,  aud  the  Court  made  an 
order  in  the  terms  prayed  for. 

[Tim  Ayr  Shipping  ( ''».  subsequently  entered  into  a  formal 
agreement  \\ith  in-  B.<  K  ,  md  obtained  the  through  rates 
applied  for.  Belfast  Central,  438  | 

445 — Londonderry  Harbour  Commiisioneri  v.  O.N.R.  of  Ireland, 
18*7,  6 By.  A  <•;,.  T,-.  OM,  2 

Complaint  of  undue  preference  of  the  port  of  Greenore  over 
'  of  Londonderry,  by  the  granting  of  through  mt  Q  reenore, 

he  refusal  of  them  via  D« 
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A  through  service  from  certain  inland  towns  had  recently 
been  arranged  with  the  L.  &  N.W.R.,  via  Greenore  and  Holyhead, 
with  the  result  of  diverting  a  certain  portion  of  the  Derry  traffic. 

The  Court  held,  as  regards  many  of  the  matters  complained 
of,  that  they  were  the  consequence  not  of  preference,  but  of 
geography.  Butter,  eggs,  and  other  perishable  traffic  came  from 
Londonderry  itself  via  Greenore  on  days  when  there  was  no  sea 
service  from  Derry,  but  the  railway  company  owes  no  duty  to 
that  port  which  would  prevent  them  from  granting  a  low  rate 
to  secure  the  traffic.  There  would  be  no  traffic  in  the  opposite 
direction.  An  agreement  scheduled  to  an  Act  of  Parliament 
provides  for  through-booking  at  through  rates  by  the  Greenore 
route,  and  they  have  been  put  into  operation  more  generally  than 
is  the  case  with  Derry. 

"  On  the  whole,  as  to  this  ground  of  complaint,  we  think  that 
it  is  the  duty  of  the  G.N.  to  be  at  all  times  willing  that  the 
system  of  through -booking  at  through  rates  should  exist  to  the 
same  full  extent  for  the  advantage  of  traffic  sent  by  Derry  as 
for  traffic  using  the  route  by  Greenore,  and  that,  when  required, 
they  ought  to  take  steps  to  cause  that  any  facility  in  this  respect 
which  is  afforded  in  one  direction  shall  be  afforded  in  the 
other  also." 

In  cases  where  through-bookings  are  made  up  by  adding 
local  rates  to  the  sea  freight,  it  is  not  unreasonable  that  they 
should  compare  unfavourably  with  through  rates  in  the  opposite 
direction.  "The  through  rates,  then,  by  Greenore  are  made 
under  these  agreements,  and  they  are,  by  the  terms  agreed  upon, 
single  rates  for  sea  and  land  transit  combined ;  and  an  apportioned 
part  of  a  through  rate  can  hardly  be  compared  with  a  local  rate 
as  if  the  two  were  of  a  similar  kind.  Nor  does  it  seem  to  us  to 
signify  how  an  apportioned  part  of  a  through  rate  by  one  route 
compares  with  a  local  rate  by  another  route,  unless,  indeed,  the 
latter  has  no  other  rates  at  which  through  traffic  can  be  sent  by 
it."  "It  is,  however,  part  of  the  duty  of  every  railway  company 
to  have  a  system  of  rates,  such  that  the  traffic  carried  over  its 
line  in  any  given  direction  shall  not  be  placed  at  an  undue  dis- 
advantage as  compared  with  competing  traffic  carried  by  it  in 
a  different  direction,  due  regard  being  had  in  every  case  to  the 
circumstances  under  which  the  traffic  is  carried." 

The  question  of  amount  gives  rise  to  questions  of  considerable 
difficulty.  "  A  through  rate  is  not  generally  comparable  with 
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a  local  rate  at  all;  and  it  is,  on  the  one  hand,  no  objection  to  a 
local  rate  that  a  through  rate  exists  for  the  same  description  of 
traffic  over  the  same  rails  in  the  same  direction  at  a  lower  rate 
per  mile,  and,  on  the  other  hand,  we  are  expressly  authorized  to 
require  a  company  to  carry  at  a  rate  much  below  their  maximum 
as  part  of  a  through  rate,  which  we  have  no  power  to  do  in 
dealing  with  local  rates  alone.  But  when  on  any  railway  system 
where  there  are  competing  routes  through  rates  are  in  operation 
by  one  of  such  routes,  and  local  rates  only  by  the  other,  the 
inequalities  between  the  two  sets  of  rates  may  be  such  as  to 
constitute  an  undue  preference  of  the  traffic  using  the  through- 
rate  route,  looked  upon  as  *  a  particular  class  of  traffic '  in  the 
words  of  the  Act,  at  any  rate  where  the  through  rates  have  been 
made  by  agreement,  and  not  brought  before  us  under  the  llth 
section  of  our  Act.  I  do  not  think,  however,  that,  even  in  this 
case,  we  can  have  regard  to  the  apportionment  of  the  through 
rate,  or  inquire  what  amount,  whether  as  a  whole  or  per  mile, 
any  particular  company  interested  in  the  route  is  receiving  out 
of  it ;  the  through  rate  appears  to  me  to  be  for  this  purpose  one 
indivisible  entity,  and  all  that  we  can  do  is  to  consider  whether, 
if  the  company  whose  local  rates  are  in  question  were  the  owner 
of  the  whole  route,  and  were  charging  and  receiving  the  entire 
through  rate  as  their  own,  and  doing  all  the  work,  the  two  sets 
of  rates  would  then,  having  due  regard  to  differences  of  length 
of  transit  and  all  other  special  circumstances  affecting  the  routes 
(and  especially  having  regard  to  what  I  have  already  said  as 
to  the  right  of  a  company  to  prefer  one  route  to  another,  and 
the  limitations  of  that  right),  be  opea  to  objection  on  the  ground 
of  inequality;  an-l  it'  it  would  be  so,  then  I  do  not  think  that 
the  mere  fact  that  it  is  a  through  rate,  i.e.  a  rate  agreed  to  in 
consent  with  other  companies,  and  not  one  imposed  by  the  sole 
authority  of  the  company  in  question,  would  be  sufficient  to 
protect  it  from  the  charge  of  undue  preference." 

446.— Swindon  Marlborough  &  Andover  R.  v.  O.W.R.  and  L.  &  S.W.R., 
1881.  I  Ky.  &Ca,Tr.  Cas.  :. 

Application  to  allow  thmn-li  rates  of  the  amount  of  those 
already  in  existence:  (1)  Between  the  Gloucester  district  ami 
Southampton;  (2)  between  the  South  Wales  district  and 
Southampton. 

Two  competitive  routes  exist  for  the  Gloucester  traffic, 
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the  G.W.R.,  via  Swindon,  Heading,  and  Basingstoke,  122  miles, 
and  the  M.E.  route,  via  Bath  and  Templecombe,  140  miles.  The 
route  via  Andover  is  100  miles.  The  defts.  object  that  no 
public  interest  is  served  by  the  addition  of  a  third  route ;  that 
three-fourths  of  the  traffic  is  carried  by  the  M.  route;  and  that 
it  would  be  hard  for  them  to  lose  36  miles  of  the  remaining 
traffic.  "But  we  doubt  if  the  Act  of  1854  would  allow  us  to 
give  weight  to  this  consideration  of  hardship.  The  disadvantage 
to  the  G.W.  of  the  new  route  is,  that  the  junction  at  which  the 
traffic  turns  off  from  their  line  is  at  a  less  distance  from  Glou- 
cester than  Basingstoke,  and  that  receipts  from  through  traffic 
being  divided  by  mileage,  their  proportion  would  be  materially 
less  on  traffic  sent  by  this  route  than  on  traffic  carried  via 
Basingstoke.  They  would  carry  in  the  one  case  86  miles  out 
of  a  total  distance  of  120  miles,  and  in  the  other  only  36  miles 
out  of  a  total  of  100.  But  these  interests  of  the  company  would 
not  entitle  them,  as  to  traffic  of  the  same  description  going 
between  the  same  places,  to  treat  it  so  unequally  on  their  own 
line  as  to  work  it  at  through  rates  if  passing  off  their  line  at 
one  point,  but  if  at  another,  to  refuse  it  that  facility.  That 
would  be  to  give  an  undue  preference  to  one  portion  of  it." 
In  a  case  of  through  rates  the  public  interest  has  to  be  con- 
sidered. As  between  the  convenience  of  the  routes  in  compe- 
tition, as  regards  the  number  of  junctions  and  general  facility 
of  working,  there  is  little  to  choose.  "  Under  such  circumstances, 
we  consider  rates  that  exclude  traffic  from  the  shorter  of  these 
two  through  routes  and  confine  it  to  the  longer  cannot  but  be 
at  the  expense  of  public  policy,  and  though  the  quantity  of 
traffic  may  be  insignificant,  and  equal  rates  may  not  have  much 
effect  in  developing  a  through  traffic  by  Andover,  we  think  it 
a  principle  of  importance  to  the  public  that  a  route  between 
places  affording  the  best  opportunities  for  railway  carriage,  as 
far  as  distance  is  concerned,  should  not  be  placed  at  a  dis- 
advantage merely  because  portions  of  the  route  belong  to 
railway  companies  which  have  an  alternative  route,  and  make 
lower  charges  in  favour  of  the  latter." 

(2)  The  South  Wales  traffic  travels  via  Sydney,  Severn 
Bridge,  Bristol,  Warminster,  and  Salisbury.  The  applicants' 
route,  via  Swindon,  is  13  miles  longer. 

By  the  Court:  "The  public  have  no  interest  in  the  pro- 
posed route  as  a  shorter  route;  it  is,  on  the  contrary,  longer 
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by  10  miles  than  that  by  which  the  coal  traffic  is  at  present 
conveyed.  It  has  also  a  greater  length  of  single  line,  a  cir- 
cumstance the  tendency  of  which  is  to  give  a  slower  service. 
It  is  36  miles  from  Swindon  to  Andover,  and  15  miles  from 
Andover  to  Kembridge  Junction,  and  both  these  sections  of  the 
route  are  single  line,  while  the  length  of  single  line  on  the 
Severn  Bridge  route  is  confined  to  the  20  miles  from  Warminster 
to  Salisbury.  Nor  is  it  important  in  this  case  to  have  a  second 
railway  route  to  secure  the  benefit  of  a  free  competition,  for  the 
traffic  can  be,  and  is,  carried  by  sea  from  Cardiff  and  other 
ports,  and  the  freights  which  are  charged  not  only  regulate  the 
charges  by  other  modes  of  carriage,  but  are  also  below  remunera- 
tive rates  for  land  conveyance.  As  far,  therefore,  as  competition 
i-  a  motive  to  give  facilities  for  railway  transit,  and  operates  to 
ensure  good  management  for  the  traffic,  the  Severn  Bridge 
route  has  this  stimulus  already  in  the  more  than  even  com- 
petition which  the  ships  maintain  with  the  railway  in  supplying 
Southampton  with  coal  from  South  Wales.  Under  these  cir- 
cumstances, if  it  appears  upon  the  evidence  that  a  coal  traffic 
by  the  Swindon  and  Andover  route  to  Southampton  could  not 
be  worked  in  the  time,  or  as  regularly  and  economically  as  by 
the  Severn  Bridge  route,  the  only  conclusion  is,  that  the  grant 
of  the  rates  is  not  a  facility  in  the  interests  of  the  public,  and 
that  they  ought  consequently  to  be  refused." 

447.— Tal-y-llyn  R.  v.  Cambrian  R.,  1880,  5  Uy.&  Ca.Tr.  Cas.  122. 

The  Cambrian  Co.  were  allowed  to  count  their  four  miles  as 
six  on  a  through-rate  application,  but  the  facts  of  the  case  are 
Dot  stated,  and  no  reasons  given  for  the  allowance. 

448.— Severn  &  Wye,  etc.,  R.  V.  G.W.R.  (No.  1),  1886, 
5  Ry.  &  Ca.  Tr.  Cas.  150. 

Application  for  a  great  number  of  through  rates  by  YArinu- 
routes.  The  construction  of  the  Severn  Bridge  had  shortened 
the  route  via  Gloucester  by  about  22  miles,  and  the  applicants 
desired  to  have  the  advantage  of  the  new  route  extended  by 
means  of  through  rates  to  as  great  an  extent  as  po-iM--.  An 
important  part  of  the  application  had  reference  to  the  coal  traffic 
from  South  Wales  to  places  reached  via  Bristol  or  via  Bath. 

The  Court  n-jwted  the  contention  that  the  small  interest  of 
the  applicants  debarred  them  in  any  manner  from  claiming  the 
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benefit  of  the  Statute.  "  For  the  particular  facility,  therefore,  of 
through  rates,  an  application  by  a  railway  company  is  required, 
but  within  that  limit  the  condition  is  general,  and  the  smallest 
company  stands  on  a  footing  of  equality  with  the  largest ;  and 
though  the  power  of  proposing  a  route  ought  not  to  be  used  for 
no  better  purpose  than  to  take  traffic  from  one  company  and 
give  it  to  another,  the  means  by  which  the  Act  intends  that 
companies,  large  or  small,  shall  not  suffer  in  that  way  are  to  be 
found  in  the  two  other  conditions,  and  ought  not  to  be  sought 
to  be  obtained  by  holding  that  companies  have  no  locus  standi 
given  them  to  claim  a  through  route  when  their  interest  in  the 
route  is  relatively  inconsiderable.  The  case  resolves  itself  in  a 
great  measure  into  one  of  distances.  And  the  point  to  be  first 
considered  is  how  the  competing  routes  stand  towards  each  other 
in  that  respect."  The  Court  allowed  or  disallowed  the  proposed 
rates  according  as  to  whether  they  appeared  likely  to  be  of  real 
practical  utility.  In  particular  they  rejected  the  route  via  Bath 
to  L.  &  S.W.  stations.  "  There  is  no  reason  in  this  case  why  the 
shortest  route  should  not  also  be  the  quickest,  and  to  propose, 
therefore,  that  the  through  route  from  Severn  Bridge  shall  be 
by  Bath,  and  not  by  Bristol,  is  to  sacrifice  on  one  side  of  the 
Severn  the  ground  gained  on  the  other;  and  considering  that 
the  chief  argument  and  test  for  the  proposed  route  is  its  saving 
of  distance,  and  that  this  is  a  case  in  which,  ceteris  paribus,  the 
G.W.  line  should  have  the  preference,  for  the  reason  that  the 
traffic  takes  its  rise  on  the  G.W.  system,  the  proposal  to  turn 
off  from  the  G.W.,  and  to  travel  by  a  longer  run  over  another 
company's  line,  is  scarcely  to  be  approved,  and  we  do  not  con- 
sider the  route  to  the  L.  &  S.W.  stations  a  reasonable  one,  the 
six  or  seven  before-named  rates  excepted." 

449.— Chatterley-WMtfield  Collieries  v.  North  Staffordshire  R. 
and  Others,  Times,  Feb.  25th,  1895. 

Application  for  an  order  for  a  through  rate  of  2s.  6d.  per  ton 
for  coal  from  applicants'  collieries  to  the  Partington  Coal  Basin 
on  the  Manchester  Ship  Canal,  a  distance  of  36  miles.  The 
ground  of  the  application  consisted  in  the  fact  that  a  similar 
rate  was  in  operation  as  from  all  North  Staffordshire  collieries 
to  Garston,  where  the  extreme  distance,  reckoning  the  Kuncorn 
Bridge  at  its  statutory  length  of  nine  miles,  would  be  about  60 
miles.  The  defts.  had  made  successive  reductions  'in  their 
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original  rate  of  3s.  6d.  per  ton,  but  there  still  remained  a 
question  of  3d.  per  ton  really  in  dispute  only  as  between  the 
Cheshire  Lines  Committee  and  the  Manchester  Ship  Canal  Co. 
The  case  was  tried  before  the  Court  upon  its  merits. 

Collins,  J.,  in  giving  the  judgment  of  the  Court,  said  that  in 
applications  for  through  rates,  if  the  Court  could  see  from  the 
evidence  given  that  the  total  rate  was,  on  the  face  of  it,  probably 
sufficient  to  allow  a  reasonable  remuneration  for  the  services 
rendered,  the  order  would  be  made  in  favour  of  the  applicants. 
The  tribunal  must  form  some  sort  of  estimate  in  their  own  minds 
as  to  the  amount  apportionable  between  the  carrying  companies 
to  be  satisfied  that  each  may  eventually  obtain  a  proper  proportion ; 
but  the  final  apportionment  would  require  to  be  made  at  a  later 
stage,  on  application  to  the  Court,  should  the  parties  be  unable 
to  agree  among  themselves.  In  this  case  enough  appeared  upon 
the  statements  and  admissions  to  show  that  2«.  Gd.  was  a  reasonable 
rate,  and  the  Court  would  fix  that  sum  as  the  amount  of  the 
through  rate  accordingly.  No  order  would  be  made  as  to  costs. 

450.— Joule  &  Sons  v.  North  Staffordshire  R.  and  Others,  1895, 
Tiiiies,  July  llth. 

Application  for  order  for  through  rates  Stone  to  Liverpool, 
based  upon  the  rates  Burton  to  Liverpool. 

Correspondence  put  in  showed  that,  after  lengthy  negotiations, 
the  applicants  had  assented  to  the  rates  in  operation,  but,  <»n 
becoming  aware  that  the  Burton  rate  was  subject  to  certain 
rebates,  they  disclaimed  their  assent,  and  filed  this  application. 

Collins,  J. :  The  applicants  have  made  out  no  primd  fade 
case.  Their  assent  to  the  rates  shows  them  to  be  reasonable  in 
themselves.  The  mere  fact  that  the  Burton  rates  worked  out  at 
so  much  per  ton  per  mile  was  not  of  a  nature  to  help  the  Court, 
unless  all  the  circumstances  of  both  cases  had  been  brought  before 
them.  It  may  be  that  the  allowance  of  the  rebates  in  question 
might  amount  to  an  undue  preference  of  Burton  as  against 

.e,  but  no  such  question  was  raisr.l  in  th<«  application.  "A 
pr<  luninary  point  had  been  argued  at  considerable  length  upon 
the  jurisdiction  of  the  Court  to  grant  a  through  rate  when  there 
was  one  already  in  operation.  Upon  this  point  his  lordship 
stated  that  the  Court  had  not  arrived  at  a  final  conclusion. 
They  were  much  inclined  to  think  that  the  mere  existence  of  a 
rate  would  not  of  itself  suffice  to  oust  their  power  to  order  such 
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through  rate  as  might  be  found  to  be  reasonable  ;  but  they  would 
not  give  a  formal  judgment  on  such  a  point  in  a  case  where, 
owing  to  their  decision  upon  the  facts,  their  judgment  could 
not  be  called  in  question." 

451, — Plymouth  Chamber  of  Commerce  v.  G.W.R.  and  L.  &  S.W.R., 
1895,  9  Ky.  &  Ca.  Tr.  Gas.  72. 

(1)  Complaint  of  undue  preference  by  the  G.W.  Co.  of  their 
own;  docks  at  Millbay  and  Sutton  Harbour  as  against  the  S.W. 
Co.'s    docks   at   Stonehouse    Pool    and    Cattewater,  as   regards 
traffic  from  and  to  G.W.  stations. 

(2)  Application  for   through  rates   from  the  S.W.  docks  to 
G-.W.  stations  of  the  same  amounts  as  the  rates  in  force  from 
Millbay  and  Sutton  Harbour  to  the  same  stations.     The  differ- 
ences in  rates,  e.g.  for  grain  and  packed  manures,  the  principal 
articles  of  traffic,  were,  for  distances  not  exceeding  20  miles,  9d., 
and  not  exceeding  40  miles,  6d.  per  ton. 

By  the  Court:  (1)  Section  30  of  the  Traffic  Act,  1888, 
provides  only  for  the  equal  treatment  of  different  ports  when 
owned  by  the  same  railway  company.  As  regards  the  S.W.  Co., 
they  carried  to  and  from  their  own  ports  only,  and  could  not  be 
limited  in  respect  of  their  own  charges  by  the  charges  made  by 
any  other  company.  As  regards  the  G.W.  Co.,  who,  in  one  case, 
provided  station  accommodation,  and  in  the  other  not,  they 
were  not  technically  within  the  section  ;  but  it  did  not  appear 
that  their  proportion  of  the  through  Cattewater  rate  was  not 
commensurate  with  the  sum  charged  for  the  same  services  when 
the  traffic  was  destined  for  their  own  docks. 

(2)  Counsel  for  the  G.W.  Co. :  The  distance  over  which  this 
traffic  travels  on  the  L.  &  S.W.R.  is  one  mile,  or  thereabouts ; 
but  the  company  are  entitled  to  be  paid  as  for  six  miles,  and 
they  actually  are.  Tal-y-llyn,  447,  is  an  authority  that  where 
traffic  passes  over  a  second  railway  under  such  circumstances, 
the  through  rate  must  necessarily  be  somewhat  higher  than  a 
local  rate  when  one  company  has  the  whole  traffic  in  a  single 
hand. 

The  S.W.  Co.  did  not  appear. 

By  the  Court :  Had  the  South  Western  Co.  appeared  before 
us  to  claim  the  full  amount  to  which  the  Statute  entitles  them, 
the  question  might  have  been  one  of  considerable  difficulty.  Their 
assent  to  the  principle  of  the  rates,  and  the  fact  that  their 
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services  are  mainly  confined  to  shunting,  enable  us  to  come  to 
the  conclusion  that  an  allowance  to  the  S.W.  Co.  of  the  sum 
arrived  at  as  the  value  of  the  services  not  performed  by  the 
G.W.  Co.,  with  or  without  some  portion  of  the  Qd.  or  9(7.  in 
issue,  would  afford  them  sufficient  remuneration.  The  parti. ^ 
would  probably  be  able  to  adjust  the  rates  upon  the  basis 
indicated. 

Collins,  J.,  in  his  remarks,  expressed  the  opinion  that  "  how- 
ever desirable  a  reduced  rate  may  be  in  the  interests  of  the 
public,  it  is  always  necessary  to  see  whether  there  is  a  com- 
mensurate advantage  to  the  railway  company,  who  may  be  forced, 
by  the  decision  of  the  Commissioners,  to  accept  a  lower  scale  of 
charge  than  that  which  it  is  actually  making,  and  to  which  it  is 
entitled." 

452. — Manchester  Ship  Canal  Co.  v.  Shropshire  Union  R.  and  Others, 
1895,  Times,  Aug.  13th. 

Appeal  from  decision  of  the  Registrar  raising  the  question 
as  to  the  proper  mode  of  procedure  in  application  for  through 
rates.  By  section  25  of  the  Railway  and  Canal  Traffic  Act,  1888, 
the  applicant  for  a  through  rate  must  in  the  first  place  give 
written  notice  of  the  rate  proposed  and  of  the  route  to  every 
company  interested,  and  they  in  their  turn  are  required  within 
ten  days  of  the  receipt  of  the  written  notice  to  inform  the  appli- 
cant "  whether  they  agree  to  the  rate  and  route,  and  if  they 
object  to  either  the  grounds  of  the  objection."  The  S.U.  Co., 
in  the  present  instance,  simply  replied  that  they  had  an  objection 
to  the  route,  and  on  an  application  to  the  Railway  Commission 
being  filed,  they  answered,  among  other  things,  that  the  route  by 
which  the  traffic  should  be  forwarded  was  one  to  which  a  totally 
different  group  of  railways  would  be  parties.  The  applicants 
applied  to  strike  out  the  paragraph  containing  this  allegation  as 
being  one  which  the  defts.  were  not  entitled  to  set  up  after  ten 
days  had  elapsed  from  the  original  proposal. 

Collins,  J. :  This  application  raises  a  point  of  some  diOirulty 
I  go  a  very  long  way  with  the  argument  of  counsel  that  the 
Act  does  contemplate  that  on  an  appli<  iii  >n  to  the  persons 
interested  for  a  through  rate,  those  persons,  the  forwarding 
companies,  shall  say  whether  they  agree  with  it  or  not,  and 
if  they  do  not  agree  with  it  shall  give  notice  of  their  objec- 
tion. That  is  clearly  the  provision  of  the  second  subsection 


348  THE  LAW   OF  KAILWAY   AND   CANAL  TRAFFIC. 

of  the  section  that  we  are  construing — section  25.  And  it 
is  clearly  desirable  that  that  should  be  the  course  adopted  ; 
because  the  object  is  that  the  person  proposing  the  route  should 
have  an  opportunity  of  seeing  whether  or  not  he  is  prepared  to 
accept  the  grounds  of  objection  suggested  by  the  company.  If 
he  accepts  them  he  abandons  his  application.  If,  on  the  other 
hand,  on  weighing  them,  he  does  not  think  that  they  are  valid 
grounds,  then  he  can  come  before  the  Kailway  Commissioners. 
But  the  section  clearly  contemplates  that  the  points  at  issue 
between  the  parties  should  be  defined  before  they  come  before 
the  Kailway  Commissioners.  Therefore  if  in  this  case  there  had 
been  no  objection  whatever  to  the  route,  but  an  objection  had 
been  taken  to  the  rate,  I  think  we  should  have  had  to  decide 
whether  subsection  5  under  those  circumstances  would  enable  the 
Commissioners,  nevertheless,  to  consider  the  question  of  the 
route  as  well  as  the  question  of  the  rate.  The  words  of  sub- 
section 5  are  these :  "  If  an  objection  be  made  to  the  granting  of 
the  rate  or  to  the  route,  the  Commissioners  shall  consider  whether 
the  granting  of  a  rate  is  a  due  and  reasonable  facility  in  the 
interest  of  the  public,  and  whether,  having  regard  to  the  circum- 
stances, the  route  proposed  is  a  reasonable  route,  and  shall  allow 
or  refuse  the  rate  accordingly,  or  fix  such  other  rate  as  may  seem 
to  the  Commissioners  just  and  reasonable."  Now  it  may  be — I 
think  the  words  are  capable  of  the  meaning — that  on  objection 
taken  to  the  granting  of  the  rate  only,  the  Commissioners  would 
have  jurisdiction  to  consider  not  only  the  rate,  but  the  route. 
However,  it  is  not  necessary  in  this  case  to  decide  that  point,  for 
a  reason  which  I  will  give  in  a  moment. 

The  respondents,  on  receiving  an  application  for  the  through 
rate  and  a  statement  of  the  proposed  route,  take  two  objections 
in  the  letter  written  in  answer.  The  first  objection  is  one  of 
law,  but  it  seems  to  me  to  be  an  objection  that  goes  as  well 
to  the  route  as  to  the  rate.  They  then  go  on  to  take  another 
general  objection,  for  which  no  grounds  are  alleged,  to  the  route. 
Now,  it  was  argued,  and  I  think  argued  with  a  great  deal  of  force, 
that  an  objection  so  general  as  the  last  paragraph  of  their  letter, 
namely : — "  I  have  objections  to  the  proposed  route,"  is  not  an 
objection  at  all  within  the  meaning  of  the  section  that  I  have 
referred  to,  because  the  only  objection  contemplated  by  sub- 
section 2  and  subsection  3  is  an  objection  with  grounds ;  that 
that  being  an  objection  without  grounds  is  not  such  an  objection 
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as  is  referred  to  in  subsection  3  ;  and  that,  consequently,  if  that 
had  been  the  only  objection  taken,  the  proposed  rate  might  have 
come  into  operation  automatically.  It  is  not  necessary  to  decide 
that  point  either,  and  I  desire  to  keep  my  mind  open  upon  if, 
but  I  think  there  is  very  great  weight  in  the  argument  addressed 
to  us  on  the  subject.  I  mention  it  in  order  to  show  that  in  the 
circumstances  of  this  case  it  really  does  not  arise,  because  the 
first  objection — the  objection  |which  is  primarily  a  point  of  law- 
goes  equally  to  the  route  and  the  rate.  Therefore  there  is  at 
this  moment  before  the  Commissioners  an  objection  to  the  route 
and  the  rate,  and  therefore  subsection  5,  whatever  be  the  true 
construction  of  it,  clearly  does  give  the  Commissioners  juris- 
diction to  consider  "  whether  the  granting  of  a  rate  is  a  due  and 
reasonable  facility  in  the  interest  of  the  public,  and  whether, 
having  regard  to  the  circumstances,  the  route  proposed  is  a 
reasonable  route."  We  are  armed  with  that  jurisdiction,  and  we 
are  bound  to  exercise  it.  Very  well,  how  are  we  now  to  deal  \\ith 
the  presence  in  the  defence  of  an  answer  which  goes  outside  the 
objections  formulated  in  the  letters?  The  manager  has  put 
into  his  answer  a  paragraph  which  suggests  that  there  is  another 
and  better  route  than  the  one  suggested  by  the  applicants. 
If  that  did  not  amount  to  an  objection  to  the  proposed  route  it 
\v<>uld  have  no  place  in  the  answer,  but  if  it  is  to  bo  construed 
as  an  objection  to  the  proposed  route,  by  pointing  out  that  there 
is  another  and  very  much  more  reasonable  route  than  the  one 
proposed,  it  has  as  a  place ;  it  is  relevant ;  and  the  only  question 
would  be,  is  he  debarred  from  setting  up  a  relevant  objection  by 
reason  of  the  fact  that  he  did  not  formulate  it  at  an  earlier  stage 
of  the  proceedings.  Now,  though  1  think  it  is  very  much  to  be 
deprecated  that  new  grounds,  not  taken  in  the  original  answer, 
should  be  formulated  in  the  formal  answer  to  the  application,  I 
do  not  think  that  we,  as  Commissioners,  have  a  right  to  deprive 
ourselves  of  any  part  of  the  juri><lirti<>n  \\hirh  the  law  has  con- 
ferred upon  us;  and  I  have  pointed  out  that  in  this  case — it 
says:  "The  Commissioners  shall  consider" — we  are  bound  to 
consider  all  the  elements  mentioned  in  the  5th  subsection,  one 
of  which  is  the  reasonableness  of  the  route.  If  we  consider  that, 
we  are  justified  in  treating  as  part  of  the  question  the  existence 
of  another,  and,  as  it  is  alleged,  a  more  reasonable  route. 

Therefore  that  paragraph.  I   think,  cannot  be  struck  out  as 
irrelevant ;  and  neither,  for  the  same  reason,  is  it  embarrassing. 


350  THE   LAW   OF   RAILWAY  AND  CANAL   TRAFFIC. 

That  being  so,  it  follows  that  the  application  made  cannot  be 
granted. 

What  has  given  me  the  real  difficulty  in  this  case  is  how  to 
visit  upon  the  Shropshire  Union  Co.  what  I  cannot  but  look  upon 
as,  to  a  considerable  extent,  at  any  rate,  a  departure  from  what 
I  regard  as  the  true  rule  of  practice  in  cases  of  this  kind.  If  it 
should  happen  that  the  applicants,  finding  a  new  and  better  route 
presented  for  their  acceptance  or  suggested  for  their  considera- 
tion, should  make  up  their  minds  that  it  was  so  much  better  than 
the  one  they  originally  applied  for  that  they  did  not  care  to 
persist  in  their  application,  it  would  then  place  them  in  a  very 
considerable  difficulty,  because  if  they  abandoned  their  applica- 
tion I  do  not  see  where  the  means  would  exist  of  visiting  upon 
the  defts.  the  consequences  of  their  failure  to  comply  with  what 
I  regard  as  the  true  rule  of  practice.  If  the  application  goes 
on,  then,  of  course,  we  shall  have  power  to  deal  with  it,  and 
the  difficulty  contemplated  will  not  arise,  because  we  shall  have 
complete  power  over  the  costs.  However,  when  I  look  at  the 
circumstances  under  which  this  arose,  I  am  not  sure  that  the 
whole  blame  in  this  matter  has  to  be  borne  by  the  Shropshire 
Union  Co.  I  find  that  in  their  letter  of  the  13th  of  June,  they 
do  formulate  distinctly  their  legal  objection,  which,  as  I  have 
already  pointed  out,  goes  both  to  the  rate  and  to  the  route;  but 
they  go  on  to  say  this :  "  Moreover,"  says  the  writer,  "  apart 
from  that  question,  I  have  objections  to  proposed  route  ;  and  you 
must  also  please  not  assume  that  I  agree  to  the  amount  of  the 
proposed  charge  or  to  the  apportionment  thereof  as  suggested  by 
you."  Now  I  think  it  would  have  been  very  reasonable  on  the 
part  of  the  applicants  if,  in  answer  to  that  letter,  they  had  gone 
to  or  written  to  the  persons  who  wrote  it,  and  asked  what  the 
objections  were  to  the  proposed  route.  Instead  of  doing  that, 
they  appear  to  have  gone  to  the  wrong  persons  to  inform  them 
as  to  what  the  route  was  over  which  traffic  did  at  that  moment 
pass.  They  contented  themselves  with  that  information  which, 
if  the  paragraph  of  the  manager's  answer  be  true  in  fact,  was 
wrong.  I  think  it  would  have  been  reasonable  on  their  part  to 
have  got  that  information  before  they  launched  their  proceedings 
before  the  Railway  Commissioners,  and  I  think  they  might  have 
got  it  without  any  difficulty.  They  did  not  do  so  ;  they  ignored 
this  statement  that  objections  did  exist  to  the  route,  and  treated 
the  only  objection  existing  as  the  one  stated  in  the  first  paragraph 
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of  the  answer.  Under  those  circumstances,  it  may  be  that  they 
are  to  some  extent  the  authors  of  their  own  wrong  if  they  should 
have  to  abandon  these  proceedings;  but  in  dealing  with  this 
application  itself  all  I  can  do  is  to  say  that  it  must  be  dismissed, 
and,  under  the  circumstances  of  the  case,  I  think  it  must  be 
dismissed  without  costs. 

453. — Birmingham  Corporation  and  Others  v.  M.S.  &  L.R.  etc., 
1897,  10  Ry.  &  Ca.  Tr.  Gas.  62. 

Application  for  a  through  rate  of  3s.  9d.  per  ton  from  the 
Birley  collieries  to  Windsor  station,  Birmingham.  The  proposed 
rate  was  6d.  per  ton  less  than  the  rate  in  existence,  but  it  was 
equal  to  that  charged  by  the  M.  Co.  to  Lawley  St.  station. 

The  route  proposed  was  via  the  M.S.  &  L.R.  for  sir  miles, 
M.R.  45  miles,  L.  &  N.W.R.  25  miles.  The  Lawley  St.  station 
route  was  entirely  in  the  hands  of  the  M.  Co.,  with  the  exception 

ihe  Sheffield  six  miles.  It  appeared  that  the  M.S.  &.  L. 
obtained  (kZ.  more  on  the  division  of  the  traffic  to  Windsor  station 
than  by  the  M.  route,  and  it  was  suggested  that  this  extra  sum 
might  be  disallowed  on  apportionment. 

The  Court  accepted  the  explanation  offered  as  to  this  dif- 
ference in  proportion,  that  it  formed  part  of  a  comprehensive 
agreement  under  which  conflicting  trallk*  interests  had  been 
adjusted  between  the  two  companies.  It  was  not  reasonable  for 
the  Court  to  disturb  this  item  of  the  agreement,  unless  the  whole 
matter  wore  before  them,  and  subject  to  their  jurisdiet 
Considering  the  through  rate  as  a  whole,  no  case  had  1»  <-n  made 
out  for  the  allowance  of  it.  The  Legislature  had  recognized  the 
principle  that  long  leads  were  more  ec<>:  than  short  ones, 

and  it  did  not  follow  that  a  route  divided  between  two  or  more 
companies  was  entitled  to  have  applied  to  it  the  same  rate  wi. 
was  in  operation  where  a  single  company  controlled  the  whole 
distance. 

454.— Plymouth,  Devonport,  &  South  Western  Junction  R.  v.  O.W.R. 
and  L.  &  S.W.R.,  189!),  10  Ry.  &  Ca.  Tr.  Cas.  68. 

jippl  icante*   railway   forms  a    link    between  the  8.W. 
l>«  v.-nport   and   Plymouth  and  their  main  line   at 
They  made  application  for  through  rates  to  be  granted 
North   Road,   Plymouth.     The  stan 

station    aid    is   the   place  where  G.W.   and    >  \\ . 
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passenger  traffic  is  interchanged.  The  G.W.  Co.  objected  that  no 
advantage  would  result  to  the  public  in  any  form  by  the  diversion 
of  their  traffic  either  at  Plymouth  or  elsewhere  to  another  railway. 
They  were  incurring  a  large  expenditure  in  shortening  the 
distance  between  London  and  the  West  of  England,  and  affording 
every  possible  facility  to  the  traffic.  The  expenditure  was  being 
incurred  in  the  expectation  that  their  traffic  would  not  be  taken 
from  them. 

The  Court  considered  the  point  of  interchange  proposed  to  be 
impracticable,  and  that  if  any  alternative  route  should  be  con- 
sidered necessary  the  exchange  should  be  at  Exeter  or  Eeading. 
"  In  deciding  these  cases  we  have,  both  as  a  matter  of  common 
sense  and  as  a  matter  of  authority,  since  the  decision  of  the 
Court  of  Appeal  in  the  Didcot  case,  to  consider  all  the  circum- 
stances and  all  the  facts  in  coming  to  a  conclusion.  For  instance, 
on  the  one  hand  we  have  to  take  into  consideration  that  the 
G.W.  Co.  ought  not,  without  some  due  cause  in  the  public 
interest,  to  be  deprived  of  the  advantage  of  its  long  run  in  respect 
of  traffic  which  has  originated  on  its  own  system ;  on  the  other 
hand,  we  cannot  disregard  altogether,  or,  indeed,  disregard  at  all, 
any  benefit  which  might  accrue  to  the  traders,  and  to  the  public, 
from  the  exercise  by  us  of  the  powers  which  the  Act  of  Parlia- 
ment authorizes  us  to  exercise.  For  instance,  I,  for  one,  should 
be  inclined  in  a  case  of  this  sort  to  take  very  seriously  into  con- 
sideration, on  the  question  of  public  interest,  the  fact  that  two 
competitive  routes  must  tend  to  make  either  company  more 
likely  to  give  reasonable  concessions  to  traders.  Taking  all 
those  matters  into  consideration,  I  think  the  applicants  here  have 
failed  to  make  out  that  the  route  which  they  propose,  with  an 
exchange  at  North  Road,  is  a  reasonable  route.  That  is  the 
substance  of  the  case,  and  we  need  not  come  to  any  determination 
upon  any  point  except  that." 

455.— Manchester  Ship  Canal  Co.  v.  Mid.  R.,  1897, 
10  Ry.  &  Ca.  Tr.  Cas.  51 

On  an  application  similar  to  the  present,  the  Railway  Com- 
missioners made  an  order  that  through  rates  should  be  put  into 
operation  from  and  to  the  ship's  side  in  the  Manchester  docks  to 
certain  stations  of  the  M.R.  for  ordinary  traffic  conveyed  over 
the  lines  of  railway  laid  down  upon  the  quays  and  docks,  and 
thence  upon  the  M.R.  (see  the  Times,  June  4th,  1896).  The 
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present  application  was  for  an  order  that  "  exceptional  rates,"  at 
a  lower  figure  than  the  ordinary  class  rates,  should  be  put  into 
operation  as  between  the  same  places  for  the  import  traffic  in 
grain  and  timber.  On  the  previous  occasion  it  had  been  desired 
to  raise  the  contention  that  the  Ship  Canal  Co.  were  not  a  railway 
company  within  the  meaning  of  the  Act,  so  as  to  be  entitled  to 
require  that  their  charges  for  transit  over  the  dock  lines  should 
form  part  of  such  a  through  rate  as  that  asked  for,  that  the  lines 
of  railway  on  the  docks  were  neither  railway  nor  canal,  and  that 
the  traffic  in  question  was  not  of  the  nature  of  the  through  traffic 
due  to  be  governed  by  the  regulations  of  the  various  Railway 
and  Canal  Traffic  Acts.  It  was,  however,  then  conceded  that 
these  contentions  had  not  been  raised  in  due  technical  form,  and 
that  they  must  therefore  be  taken  to  have  been  waived  as  regards 
the  ordinary  class  rates  applied  for  in  that  case.  The  points  were 
duly  set  up  in  answer  to  the  present  application,  and  constituted 
the  main  defence  relied  upon  by  the  railway  company. 

Mr.  Marshall  Stevens,  the  former  general  manager  of  the  Ship 
Canal  Co.,  referred  to  the  Special  Acts  of  the  company,  under 
which  they  were  authorized  to  construct  lines  of  railway  upon  the 
quays,  and  to  charge  certain  rates  and  tolls  for  their  user,  and 
also  to  the  Provisional  Order  Act  of  the  year  1893,  under  which 
all  rates  and  charges  due  to  be  levied  were  required  to  be  charged 
in  conformity  with  the  rates  and  the  general  regulations  and 
conditions  of  the  London  and  North  Western  Confirmation  Act, 
1891.  He  stated  that  the  mileage  of  the  lines  of  railway  aroun-l 
the  quays  at  Manchester  amounted  to  nearly  30  miles,  and  the 
mileuge  in  other  places  to  56  miles ;  that  the  tonnage  of  traffic 
exchanged  with  the  different  railway  companies  at  the  docks 
during  the  12  months  ended  the  31nt  of  December  last,  amounted 
'0,000  tons,  and  that  in  his  opinion  the  increase  of 
tonnage  over  that  of  the  J>K  vioiis  year,  which  jjave  an  average  of 

•<)0  tons  per  month  only,  was  owing  to  the  fact  that  the  canal 

company  had  taken  the  responsibility  of  putting  reduced  through 

rates  in  operation   \\ithout  waiting  I<T   th<-  concurrence  of  the 

i  ul way  comp  mi.-s  m  the  reduction.     In  so  doing  they  had  made 

themselves  liable  to  account  t<>  the  railway  companies  for  any 

nt  he  between  th«-  Nttti  ohftrged  to  the  public 

•  eventually  agreed  to  between  them  --red  by  th< 

way  Commissioners.  For  tin-  purpose  of  th-  i  ii<\ 

the  canal  company  owned  22  locomotives  an  aggons,  and 

VOL.  in.  L'  A 
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employed  a  staff  of  nearly  500  clerks,  drivers,  porters,  and  others. 
It  had  been  agreed  between  himself  and  the  representatives  of 
the  different  railway  companies  that  the  exceptional  rates  to  be 
put  into  operation  should  be  compiled  upon  a  reasonable  basis, 
having  due  regard  to  the  rates  from  other  ports.  All  the  rates 
proposed  had  been  so  compiled,  the  rates  from  the  Severn  ports 
being  the  main  factors  in  the  case  of  towns  in  the  west,  and  the 
West  Hartlepool  timber  rates,  with  the  Hull,  Goole,  and  Grimsby 
grain  rates,  being  adopted  as  the  basis  in  respect  of  the  towns 
drawing  their  principal  supplies  from  the  east  coast.  As  regards 
Birmingham,  the  most  important  importer  of  grain,  the  Bristol 
ports  rate  had  been  adopted,  since  the  mileage  by  the  M.E. 
route  was  the  same  in  each  case,  and  it  would  be  practically 
impossible  to  compete  effectually  with  Bristol  if  the  railway  rates 
were  not  upon  the  same  footing. 

Sir  Frederick  Peel  delivered  the  judgment  of  the  Court, 
and  said  that  the  Ship  Canal  Co.,  under  the  powers  of  their 
Special  Act  of  1890,  were  authorized  to  lay  down  lines  of  railway 
on  their  quays,  to  raise  additional  capital  for  that  purpose,  and  to 
charge  reasonable  tolls  for  the  use  of  them.  Parliament  had 
certainly  regarded  the  Ship  Canal  Co.  as  a  railway  company, 
subject  to  the  provisions  of  the  Railway  and  Canal  Traffic  Act, 
1888,  and  had  fixed  a  maximum  scale  of  charges  applicable  to 
their  traffic.  It  might  be  that  the  omission  of  the  clauses 
referred  to  by  counsel  for  the  M.B.  might  have  some  effect  upon 
the  position  of  the  company  as  common  carriers ;  but  it  would 
not  prevent  the  lines  of  railway  from  constituting  a  public  railway 
controlled  by  the  general  Regulation  of  Railways  Acts,  and  the 
provisions  of  the  Acts  relating  to  through  rates  were,  therefore, 
also  applicable.  On  the  question  of  amount,  it  was  clear  that 
some  reduction  on  the  ordinary  Class  C  rates  should  be  made 
upon  such  traffic  as  imported  grain  and  timber,  and  the  rates 
should  be  based  upon  those  in  force  at  competing  ports.  But 
the  parties  differ  as  to  which  are,  in  fact,  the  competing  ports. 
The  M.E.  Co.  were  not  at  Hull,  Grimsby,  nor  West  Hartlepool, 
and  the  rates  based  upon  those  in  force  at  those  ports  could  not 
be  allowed.  The  question  of  the  grain  rates  to  Birmingham  from 
the  Severn  ports  and  Liverpool  respectively  had  already  been 
adjudicated  upon  by  this  Court,  and  it  had  been  held  that  special 
circumstances  would  justify  the  differentiation  in  these  rates. 
The  Court  were  of  opinion  that  the  grain  rates  from  Manchester 
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were  due  to  be  based  upon  those  now  in  existence  at  Liverpool. 
Certain  of  the  rates  not  really  in  controversy  would  be  allowed, 
and  upon  these  the  Ship  Canal  Co.  would  be  entitled  to  the 
proportion  claimed — namely,  Is.  4rf.  per  ton  as  a  terminal  allow- 
ance, and  2d.  per  ton  for  the  service  of  haulage. 

456.— London  and  India  Docks,  etc.,  v.  Mid.  R.     (Unre ported.) 

Application  for  through  rates.  By  agreement  amongst  the 
railway  companies  having  their  termini  in  London,  the  collected 
ami  delivered  rates  are  the  same  from  every  London  station 
throughout  an  area  agreed  upon,  which  extends  to  Stroud  Green 
on  the  north,  Forest  Gate  and  Gailions  on  the  east,  Wandsworth 
Road  on  the  south,  and  Ladbroke  Grove  on  the  west,  thus  sur- 
rounding and  enveloping,  but  at  the  same  time  excluding,  the 
Victoria  and  Albert  Docks,  and  others  on  the  north  side  of  the 
river.  At  the  same  time,  the  dock  stations  of  the  different 
railway  companies,  whether  situated  immediately  within  or 
immediately  without  the  dock  premises,  are  brought  within  the 
area.  The  result  in  practice  is,  that  when  traffic  is  brought  to 
the  M.R.  station  on  the  Victoria  Docks  a  rebate  is  allowed  in 
respect  of  cartage,  on  traffic  in  Class  1,  3s.  9d.  per  ton ;  on  traffic 
in  Class  2,  4s.  2d.  per  ton  ;  on  traffic  in  Class  3,  5s.  per  ton;  on 
traffic  in  Class  4,  5s.  1(M  per  ton ;  on  traffic  in  Class  5,  6«.  6 
per  ton ;  but  no  such  rebate  is  allowed,  and  the  full  collected 
and  delivered  rates  are  charged  when  traffic  is  forwarded  direct 

i  the  docks. 

The  answer  of  the  M.E.  Co.  is  to  the  effect  that  an  agreement 
exists  under  which  the  dock  company  undertake  to  perform  all 
services  incidental  to  the  conveyance  of  traftic  from  their  ware- 
houses, or  from  the  ship's  side,  to  the  point  of  junction  with  the 
railway  lines  for  the  all-round  sum  of  Is.  5d.  per  tou,  and  that 
this  sum  was  calculated  and  agreed  upon,  as  covering  not  only 
all  station  and  service  terminals,  but  a  service  equivalent 
cartage  in  addition.  The  reply  alleges  that  the  1*.  5d.  is  the 
«-<|iiivalent  of  station  and  service  terminal!  only,  and  ha* 
relation  to  the  service  of  cartage,  which,  not  being  needed,  was 
not  taken  into  account. 

Upon  the  merits  of  the  case,  the  Court,  without  «l«-ci.ling  tho 
question,  expressed  an  opinion  that  they  were  substantially  with 
the  applicants. 

>  technical  points  raised  by  the  defence  gave  rue  to  more 
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difficulty.  It  was  alleged,  first,  that  the  applicants  had  no 
interest  in  the  through  rates  applied  for,  and  were  not  "any 
persons  interested  in  through  traffic  "  within  the  meaning  of  the 
section.  Evidence  was  given  to  the  effect  that  the  rebate  allow- 
ance caused  a  large  volume  of  traffic  to  be  discharged  overside, 
and  landed  at  other  riverside  wharves  and  stations,  to  the 
detriment  of  the  dock  company.  The  Court  attached  more 
importance  to  the  objection  that  the  proposed  rates  were  not 
"a  due  and  reasonable  facility  in  the  interest  of  the  public" 
within  the  meaning  of  subsection  5. 

Wright,  J.,  in  giving  the  decision  of  the  Court,  said  that 
although  it  appeared  that  the  applicants  were  substantially 
entitled  to  the  benefit  asked  by  the  application,  the  Court  were 
not  prepared  to  make  the  precise  order  applied  for,  since  in 
that  case  it  might  well  be  that  the  charge  to  the  public  might 
continue  more  or  less  the  same,  and  the  dock  company  might 
be  enabled  to  increase  their  own  charges  by  the  amount  of  the 
deduction  granted.  His  lordship  suggested  that  the  application 
should  be  renewed  in  a  form  which  should  give  the  Court  juris- 
diction to  deal  with  the  practical  result  of  their  order,  as  would 
be  the  case  were  the  application  made  by  the  applicants  in 
their  capacity  of  a  railway  company,  if  that  were  technically 
correct,  as  it  would  also  be  by  joining  some  traders  who  would 
be  interested  in  seeing  that  the  public  obtained  the  full  benefit 
of  any  through  rates  ordered.  No  order  was  made  upon  the 
application. 
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459. — Mansion  House  Association  v.  G.W.E.,  1895, 

9  By.  &  Ca.  Tr.  Gas.  58. 

Appeal  from  an  order  of  the  Eegistrar  of  the  Court  on  an 
interlocutory  summons  raising  a  point  of  great  importance  in 
respect  of  the  manner  in  which  cases  involving  questions  of  general 
interest  may  be  brought  before  the  Railway  Commission.  The  Rail- 
way and  Canal  Traffic  Act,  1894,  provides  that  where  a  railway 
company,  since  the  31st  of  December,  1&92,  directly  or  indirectly 
increase  any  rate  or  charge,  then,  if  any  complaint  is  made  that 
the  rate  or  charge  is  unreasonable,  it  shall  lie  on  the  company 
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to  prove  that  the  increase  of  the  rate  or  charge  is  reasonable ; 
and  by  the  Railway  and  Canal  Traffic  Act,  1888,  any  of  the 
authorities  there  mentioned  (of  which  the  applicants  would  be 
one)  may  make  complaints  to  the  Commissioners  without  proof 
that  such  authority  is  aggrieved  by  the  matter  complained  of. 
The  Mansion  House  Association,  under  these  provisions,  filed 
nn  application  complaining,  amongst  other  things,  that  the  rate 
lor  articles  in  Class  1  of  the  railway  companies*  classification 
as  between  Paddington  and  Bath  has  been  raised  from  21s.  Sd. 
to  22ft  M.  The  G.W.  Co.  asked  for  an  order  that  they  should 
be  supplied  with  the  names  of  the  traders  who  are  represented 
by  the  Mansion  House  Association  on  this  application,  and  on 
the  order  being  refused  by  the  Registrar,  this  appeal  was  made 
to  the  judge  in  Court. 

Collins,  J.,  in  dismissing  the  appeal,  said  that  in  cases  of 
undue  preference  the  Court  had  certainly  held  that  it  must  be 
shown  that  some  person  was  injured  by  the  preference  complain*  -I 
of,  and  that  it  would  not  suffice  to  bring  a  mere  theoretical  case 
before  the  Court.  Here  the  Act  had  distinctly  authorized  the 
making  of  a  complaint  on  the  mere  increase  of  a  rate,  and  had 
equally  clearly  authorized  such  an  association  as  the  applicants 
to  make  it.  At  one  time  in  the  course  of  the  argument  it 
had  appeared  to  him  that  it  would  be  necessary  to  limit  the 
application  in  some  form,  if  not  in  that  proposed  by  the  appel- 
lants; but  counsel's  arguments  had  satisfied  him  that  in  all 
probability  the  arguments  at  the  hearing  would  deal  with  general 
matters,  and  very  little,  if  at  all,  with  the  rates  on  specific 
articles.  If  at  the  hearing  it  should  be  found  that  the  rates  on 
particular  articles  should  be  brought  forward  for  investigation, 
some  order  might  be  made  by  which  the  details  might  be  tin 
subject  of  regulation. 

The  Court  of  Appeal  dismissed  the  further  appeal   made 
to  them. 

Esher,  M.I  I . :  "The  next  thing  to  be  considered  under  sec- 
tion 7  is  thk     With  regard   to  any  thin-  which  is  a  subj- 
matter  over  which  the  Commissioners  have  jurisdiction,  such  an 
association  as  this  may  make  the  complaint  without  proof  th .it 
the  association  is  aggrieved.     It  seems  to  me  to  follow  tint 
they  may  make  the  complaint  without  communication  with  any 
in'livi.lual   trader  whatever.      It    ii    t  r   tho   protection  of 
traders  that  v.    this  large  authonu     I  it  they  may  act 
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of  their  own  accord,  if  they  think  that  what  is  done  would  be 
a  grievance  to  the  traders,  although  no  trader  has  applied  to 
them.  If  the  Legislature  had  meant  that  they  could  only  act 
when  a  particular  trader  had  made  a  complaint  to  them,  they 
would  have  said  so.  But  it  has  not  said  anything  of  the  kind. 
If  that  be  so,  it  follows  that  no  particular  trader  is  a  party  to 
this  litigation,  or  to  this  complaint.  The  parties  are  those  who 
complain,  and  the  railway  company  which  is  the  body  complained 
of,  and  there  are  no  other  parties  to  the  litigation.  This  associa- 
tion is  not  bringing  this  complaint  on  behalf  of  any  individual 
traders,  so  that  they  are  only  the  nominal  complainants,  and 
some  individual  trader  is  the  real  complainant.  That  is  not  the 
case.  Therefore  no  particular  trader  is  before  the  Court  at  all. 
The  Court  cannot  make  an  order  upon  a  particular  trader  to 
pay  money  into  Court,  or  to  do  anything  else,  when  that  trader 
is  not  before  the  Court  at  all.  The  whole  of  this  dispute  must 
be  determined  between  the  complainant,  which  is  the  association, 
although  it  has  not  itself  a  grievance,  and  the  railway  company. 

460. — Mansion  House  Association  v.  L.  &  N.W.R.,  1896, 
9  Ky.  &  Ca.  Tr.  Cas.  174. 

Complaint  of  increase  in  class  rates,  etc.,  between  Northamp- 
ton and  London. 

The  increase  complained  of  may  be  taken  for  the  purpose  of 
the  case  to  have  been  5  per  cent. 

The  answer  of  the  defts.  averred  that  the  alterations  made 
were  covered  by  the  cartage  allowances.  Whereas  formerly  there 
was  an  all-round  cartage  rebate  of  Is.  6d.  in  Northampton  and 
of  Is.  8d.  in  London,  now  the  rebate  varied  according  to  class 
from  5s.  Id.  on  Class  1  to  10s.  on  traffic  in  Class  5.  In  cases 
where  no  rebate  was  allowed,  the  increase  of  rate  was  justified 
by  the  increase  in  the  cost  of  cartage.  A  preliminary  point 
was  taken  that  an  increase  in  cartage  charges  was  not  subject  to 
the  jurisdiction  of  the  Eailway  Commission. 

Collins,  J. :  This  Court  so  held  in  Wildman's  case,  252,  in 
one  respect  on  all  fours  with  this;  in  others  different,  for 
there  the  amount  at  issue  was  8s.  6d.  only,  and  there  was  a  pre- 
liminary investigation  needed  to  ascertain  whether  there  was 
any  increase  at  all  or  not.  Had  this  Court  held  that  they  had 
jurisdiction,  we  should  «still  have  sent  that  particular  case  to 
the  more  appropriate  tribunal  of  the  Board  of  Trade.  Wildman 
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was  not  represented  by  counsel,  and  the  Court  had  not  then 
the  assistance  of  the  views  of  counsel  on  the  opposite  side. 
Section  1  of  the  1894  Act  is  sufficiently  wide  to  cover  any  charge 
made,  including,  amongst  others,  cartage.  But  it  is  contended 
that  the  general  words  of  the  section  are  inconsistent  with  the 
special  provisions  relating  to  cartage  and  other  charges  in 
section  5  of  the  Provisional  Order  Acts,  1891-2.  The  reason- 
ableness of  these  is  to  be  determined  by  an  arbitrator,  and  the 
reasonableness  af  the  cartage  charge  is  said  to  be  the  question 
now  before  the  Court.  On  reconsideration,  we  think  this  is  not 
so.  The  Act  of  1894  provides  remedial  legislation  in  the  case 
of  increase.  The  provisions  are  enacted  in  favour  of  the  trader, 
and  the  simple  fact  of  the  increase  throws  upon  the  railway 
company  the  burden  of  justifying  it.  There  is  nothing  incom- 
patible between  the  two  sections;  by  the  one,  when  the  total 
amount  of  charge  is  objected  to,  an  arbitrator  determines ;  by  the 
other,  when  existing  rates  or  charges  are  increased,  this  Court 
is  to  decide  if  the  altered  circumstances  justify  the  alteration  in 
the  rate.  A  further  important  consideration  is,  that  in  the  one 
case  the  person  subjected  to  the  particular  charge  is  the  only 
one  who  could  complain.  Probably  it  was  thought  that  in  many 
cases  the  particular  grievance  of  the  particular  trader  was  such 
that  he  would  rather  acquiesce  in  it  than  be  at  the  expense  and 
annoyance  of  trying  to  have  it  set  right  by  a  tribunal,  and  so  the 
Legislature  enacted  that  certain  public  bodies  should  have  the 
right  to  bring  such  questions  before  this  Court  for  determination. 
A  public  body  cannot  bring  itself  within  the  provisions  of 
section  5,  and  it  would  cut  down  largely  the  remedial  purposes 
of  that  legislation  if  the  subject-matter  of  that  section  were  held 
to  be  excluded  from  our  jurisdiction.  So  far  as  the  amount  of 
terminal  charges  was  subjected  to  the  determination  of  this  Court, 
under  section  15  of  the  1873  Act,  the  jurisdiction,  in  all  matters 
material  to  this  case,  seems  to  have  been  taken  away,  as  to  part 
by  the  substitution  of  a  maximum,  and  as  to  the  other  part  by 
the  substitution  of  arbitration  under  the  Board  of  Trade. 

The  case  was  then  beard  upon  its  merits,  and  the  judgment 

•  he  Court  given  by  Sir  F.  Peel.     Upon  the  evidence  it  appears 

t  there  has  been  nn  in<  rcasr>  in  the  cost  of  forage  and  wages 

which  would  justify  an  increase  in  the  cartage  charges  of  10  per 

cent,  or  12  per  cent.     Tin-  i-  insufficient  to  justify  an  increase 

of  5  per  cent,  in  the  total  rate.     It  does  not  justify  an  increase 
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in  "  smalls  "  scale  for  parcels  under  500  Ibs. ;  nor  those  cases 
of  increases  in  "  exceptional "  rates  where  questions  of  cartage 
are  not  involved.  As  regards  these,  it  was  alleged  that  the 
cost  of  working  expenses  of  goods  and  mineral  traffic  had  in- 
creased from  48-90  in  1880  to  54'56  in  1892.  Making  every 
allowance  for  this,  many  of  the  more  important  increases  are  not 
justified. 

The  defts.  appealed  to  the  Court  of  Appeal  against  the  order 
made  in  respect  of  the  class  rates  and  the  smalls  scale. 

Esher,  M.E. :  The  appellants  charge  a  rate  made  up  of  two 
parts,  conveyance  by  rail  and  conveyance  by  cart.  They  say  as 
regards  one  part,  that  it  does  not  come  within  the  jurisdiction  of 
the  Court.  In  my  opinion  the  conveyance  is  one,  and  one  rate 
is  fixed  for  it.  The  whole  question  is  one  of  fact.  They  said 
first,  as  a  point  of  law,  we  have  a  right  to  show  that  in  1892  the 
whole  rate  was  too  small ;  although  there  should  have  been  no 
increase  of  cost  since  1892,  we  had  a  right  to  raise  the  rate. 
That  is  not  a  true  application  of  the  Act.  The  only  point  of  law 
which  is  now  suggested  is  that,  if  the  present  rate  can  be  shown 
to  be  reasonable,  "  that  is  conclusive  that  the  increase  of  charge 
is  reasonable.  Now,  put  it  in  that  form,  and  I  should  myself  be 
perfectly  clear  that  that  is  not  good  law.  What  the  company 
are  bound  to  prove  is  that  the  increase  has  been  reasonable,  and 
they  do  not  show  that  by  merely  showing  that  the  present  charge 
is  reasonable." 

Kay,  L. J. :  "  There  is  nothing  in  the  Act  to  say  that  the 
charges  on  the  31st  of  December,  1892,  are  to  be  treated  as 
fair  or  unfair ;  there  is  not  a  word  about  it."  In  Kicketts,  12 
Times  L.R.  6,  Collins,  J.,  held  that  what  had  taken  place 
between  1877,  when  the  rate  was  fixed,  and  1892,  might  justify 
an  increase  on  the  1st  of  January,  1893.  "I  do  not  decide 
the  point  one  way  or  the  other,  but  I  am  not  at  present,  as 
I  regard  the  facts,  disposed  to  say  that  that  is  a  wrong  decision. 
The  facts  on  the  present  case  do  not  raise  that  point." 

Smith,  L.J. :  The  applicants  were  quite  within  the  Act  of 
1894  in  taking  exception  to  an  attempted  increase  in  the  charge 
for  cartage.  Then  this  question  arises,  can  you  go  behind  the 
rate-book  as  it  stood  on  the  31st  of  December,  1892.  Is  that 
the  terminus  a  quo  from  which  an  increase  of  rate  is  to  be 
justified  ?  At  one  time  I  thought  so,  and  that  it  was  irrebuttable. 
I  have  a  strong  inclination  to  agree  with  Collins,  J.,  that 
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circumstances  may  arise  to  rebut  it.  But  the  onus  is  on  the 
companies.  In  1894  the  Legislature  seem  to  have  gone  back  for 
a  period  of  two  years,  and  to  have  drawn  a  line  along  there  and 
said,  this  is  probably  the  proper  rate  which  was  in  force  bo; 
the  companies  began  putting  up  their  rates  to  the  maximum. 
"  Whether  you  can  get  behind  the  year  1892  or  not,  I  have 
my  doubts.  I  think  there  may  be  occasions  in  which  you 
can."  The  question  does  not  arise  in  this  case,  because  the 
ratio  decidemli  of  it  was  that  the  defts.,  as  a  matter  of  fact, 
rebutted  the  assumption  that  the  1892  rates  were  reasonable. 
The  argument  that  if  the  whole  rate  is  reasonable  nothing 
more  was  to  be  inquired  into,  whittles  the  Act  of  1>'(1  down 
to  the  procedure  in  vogue  before.  "  The  question,  then,  always 
was,  whether  the  rate  or  charge'.was  reasonable,  and  this  Act,  as  I 
read  it,  makes  the  question  whether  the  increase  was  fair  and 
reasonable." 

[N.B. — Counsel  for  the  Mansion  House  Association  put 
forward  no  arguments  upon  the  points  of  law;  they  contended 
that  none  arose,  but  that  the  case  had  been  heard  and  deter- 
mined upon  the  facts  adduced  in  evidence.  The  Court  of 
Appeal  so  decided.] 

461.— Shoesmith  &  Sons  v.  L.B.  &  S.C.R.,  189G,  Times,  Dec.  10th. 

Complaint  of  indirect  increase  of  rate  on  grain  and  flour  in 
rates  to  Brighton. 

There  formerly  existed  a  grain  warehouse  at  the  Brighton 
station,  into  which  all  grain  on  arrival  would  be  unloaded  direct 
from  the  trucks  and  warehoused  free  of  charge  for  seven  days.  In 
the  process  of  improving  the  station  the  shed  had  been  removed, 
and  grain  merchants,  in  addition  to  a  charge  of  4s.  per  day  as 
demurrage  on  waggons,  were  put  to  the  inconvenience  of  unload- 
ing in  the  open.  This  was  unreasonable,  since  it  was  impracticable 
to  unload  malt,  grain, or  tl<>nr  in  wet  weather  when  no  shelter  was 
provided.  If  valuable  accommodation,  allowed  to  be  covered  by 
the  rates  during  forty  years,  was  withdrawn,  a  deduction  was  due 
to  be  made  in  the  rates  charged. 

For  the  company  it  was  cont<*n<i<  <1  that  the  abolition  of  the 
granary  was  necessitated  by  the  plans  for  the  improvement  of  the 
station,  upon  which  some  £70,000  was  in  process  of  expen«ln 
The  rates  for  Class  C  traffic  were  based  upon  the  assumption  t 
it  -lid  not  require  shed  accommodation.    So  long  as  the  granary 
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existed,  the  company  had  allowed  the  free  use  of  it,  but  such  an 
user  had  not  been  calculated  as  an  item  in  the  formation  of  the 
rate,  which  did  not  include  it. 

The  Court  considered  that  the  moment  was  inopportune  for 
considering  the  questions  submitted.  When  the  construction  of 
the  station  was  complete,  and  the  working  in  proper  order,  they 
would  be  prepared  to  consider  the  extent  to  which  the  applicants' 
complaint  might  be  well  founded. 

462.— North  Staffordshire  Chamber  of  Commerce  v.  N.S.R.,  1896, 
Times,  July  18th. 

Complaint  of  an  increase  of  3d.  per  ton  on  ironstone,  brick, 
and  tile  traffic  at  various  stations  on  the  defts.'  railway.  The 
application  alleged  that  the  only  reason  for  making  the  new 
charge  consisted  in  the  anticipation  of  the  company  that  various 
siding  owners  were  about  to  make  claims  for  rebate  on  the  rates 
charged  to  them,  and  that  the  company  had  forestalled  their 
action  by  increasing  the  station  rates  in  proportion. 

Collins,  J.,  and  Viscount  Cobham  :  In  1879  this  Court  found 
that  the  defts.,  under  their  old  powers,  were  not  entitled  to  add  a 
charge  for  station  accommodation  to  their  maximum  rates.  They 
obtained  new  powers  in  1880,  but  there  was  still  some  doubt  as 
to  the  interpretation  of  the  new  terminal  clause,  and  the  company 
did  not  think  fit  to  exercise  it.  In  1892  the  company  obtained 
the  powers  without  ambiguity,  and  in  1893  they  would  have 
been  clearly  within  their  right  in  making  the  charge.  This 
right  has  not  been  lost  by  their  delay  in  exercising  it.  The 
company  have  considered  that  half  their  maximum  charges  for 
tiles  was  sufficient,  and  we  think  that  I^d.,  instead  of  3d.,  is 
reasonable  for  ironstone. 

Sir  F.  Peel  was  of  opinion  that  the  rates  must  be  taken  to  be 
reasonable  in  1893,  and  that  nothing  having  been  alleged  to  cause 
an  increase  to  be  reasonable  since  that  date,  it  could  not  be  held 
to  be  justified. 

463. — Charlaw  and  Sacristan  Collieries  v.  N.E.R.,  1896, 
9  Ky.  &  Ca.  Tr.  Gas.  140. 

Complaint  of  rates  for  coal  increased  from  Is.  3d.  to  Is.  3^d., 
say  4  per  cent.,  and  resulting  in  a  difference  to  the  applicants  of 
£1000  per  annum. 

The  applicants  followed  the  mode  of  calculation  adopted  by 
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the  M.R  in  the  recent  case  of  Rickett,  Smith,  and  Co.  (12 
Times  L.R.  6),  and,  adopting  the  year  1875  as  a  standard  of  com- 
parison, they  showed  that  the  working  expenses  of  mineral 
traffic  had  decreased,  as  from  that  date,  by  about  i  per  cent 
The  N.E.  Co.  had  adopted  1  as  their  standard  of  comparison  the 
accounts  for  the  year  1880,  and  had,  moreover,  made  detailed 

•illations  as  to  the  cost  of  working  the  precise  traffic  in 
question  from  the  applicants'  collieries  to  the  shipping  ports. 

Mr.  Gibb,  the  general  manager  of  the  railway  company,  gave 
evidence  as  to  the  increased  cost  per  ton  of  working  traffic  from 
the  Sacristan  Colliery  to  the  Tyne  Docks,  which  he  put  as  fol- 
l<>'.vs:  Locomotive  expenses,  0*360d. ;  shunting,  OlOocZ. ;  guards, 
0125*7. ;  waggons,  0'267<7. ;  rates  aud  taxes,  OllSd. ;  total,  0'975<i 
He  attributed  this  increased  cost  partly  to  actual  increase  of 
wages  paid,  but  in  part  to  the  indirect  results  of  the  working 
of  the  Act  of  1893,  regulating  the  hours  of  labour  of  railway 
servants.  One  effect  of  the  shorter  hours  of  working  result i in: 
from  the  operation  of  the  Act  was  that  the  same  amount  of  work 
o.uld  not  be  got  from  engines  and  rolling  stock.  Engines  in 
1880  worked  14*2  hours  per  day;  they  worked  12*6  hours  only 
in  1894.  On  this  particular  branch  they  obtained  66  engine 
miles  per  day  in  1880,  but  44  miles  only  in  1894.  Formerly 

y  could  make  three  trips  per  day,  but  under  the  altered 
regulations  they  could  only  fit  in  two.  Greater  despatch  was 

•  •cti'd  in  the  shipping  trade,  and  many  more  waggons  were 
I* -quired  to  be  always  standing  under  load. 

Sir  Frederick  Peel,  in  giving  the  judgment  of  the  Court, 
said  that  they  were  of  opinion  that  the  company  had  estab- 
lUhed  the  case  set  up  by  them,  and  that  the  facts  proved 
afforded  the  necessary  justification  for  th.  im-n-as.  in  rates  made. 
Til--  application  would  be  dismissed  accordingly. 
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464.— Midland  Waggon  Co.  v.  Potteries,  etc.,  R.,  1880, 

r>  n.Kh.   • . 

pltffs.  c.l.t  .in-  1  j'i  lament  against  the  defts.  in  1876.     1" 
1880,  owing  to  the  report  of  an  inspector  of  the  Board  of  'I 
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the  line  was  closed  for  traffic.  The  sheriff  immediately  after- 
wards seized  the  engines  and  rolling  stock  under  a  fi.  fa.  Upon 
reference  to  the  Court  (Pollock,  B.,  and  Stephen,  J.),  he  was 
ordered  to  withdraw. 

The  Act  contemplates  mainly  the  case  of  railways  which  are 
going  concerns,  although  there  is  nothing  in  the  terms  of  it  so  to- 
limit  its  application.  When  once  the  provisions  of  the  Act  have 
been  put  into  operation,  the  rights  of  the  creditors  inter  se  become 
altered.  Section  23  provides  for  the  priority  of  debenture 
holders,  and  in  other  ways  it  is  clear  that  the  Statute  intended 
considerations  other  than  the  priority  of  a  judgment  creditor 
to  prevail.  The  object  of  the  Statute  is  not  to  be  frustrated  by 
arguments  deduced  from  expressions  not  altogether  appropriate 
to  a  line  which  has  suspended  working. 

465.— Irc  re  Manchester  &  Milford  R.,  1880,  14  Ch.  Div.  645. 

The  Cambrian  K.  applied  in  this  case  for  the  appointment  of 
a  manager. 

Hall,  V.-C,,  dismissed  the  application  on  the  ground  that  the 
railway  was  managed  by  the  directors  and  officials. 

The  Court  of  Appeal  (Jessel,  M.R.,  Baggallay  and  Bramwell, 
L.JJ.)  held  that  the  formal  appointment  of  a  manager  was 
necessary  in  order  to  give  the  Court  the  due  control  over  working 
expenditure.  A  receiver  would  take  the  receipts,  and  hand  over 
the  money  required  for  working  over  which  he  would  have  no 
efficient  control.  A  manager  would  require  to  submit  his  accounts 
of  working  to  the  Court,  and  have  them  passed  in  detail.  In 
ordinary  cases  it  would  be  desirable  to  appoint  the  directors,  or 
secretary,  or  some  of  them,  as  managers,  where  they  are  acting 
fairly  in  the  conduct  of  the  traffic  on  the  railway.  The  fact  that 
a  company  had  no  rolling  stock  was  immaterial,  as  the  two  parts 
of  section  4,  although  they  were  connected  by  the  word  "  but," 
were  independent  the  one  of  the  other. 

465 A. — In  re  Birmingham  &  Lichfield  June.  R.,  1881, 

18  Ch.  Div.  155. 

The  petitioner  for  a  receiver  was  a  creditor  who  had  with- 
drawn his  opposition  to  the  company's  Bill  in  consideration  of 
an  undertaking  to  pay  £1200.  The  deposit  money,  £1942,  was- 
in  Court.  The  company  had  done  nothing  under  their  Act 
beyond  the  raising  of  some  share  capital,  and  the  assets  of  the 
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company  consisted  mainly  of  a  claim  in  respect  of  unpaid  calls, 
which,  it  was  suggested,  a  receiver  might  recover.  The  company 
had  applied  to  the  Board  of  Trade  for  a  certificate  authorizing 
the  abandonment  of  the  railway,  but  that  department  were 

ised  that  the  powers  of  the  Act  of  1869  could  not  be  exer- 
cised in  respect  of  railways  incorporated  before  1867. 

Jessel.  M.K.,  was  of  opinion  that  the  Act  of  1867  did  not 
authorize  the  appointment  of  a  receiver  in  the  case  of  a  company 
which  had  never  commenced  to  work,  which  had  no  property, 
and  no  revenue  for  a  receiver  to  receive. 

465B.— Re  Cornwall  Minerals  Ry.,  1882,  48  L.T.  41. 

Money  was  advanced  to  this  company  by  the  process  of  a  sale 
of  their  rolling  stock,  followed  by  a  hire  and  purchase  agreement, 
validity  of  the  transaction  was  contested,  but  it  was  held  to 
be  good  by  the  Court  of  Appeal. 

In  the  present  case  the  holder  of  debentures  issued  after  the 
lolling  stock  transaction  claimed  priority  under  section  23  to  the 
payment  of  the  instalments  due. 

--el,  M.R. :  It  is  not  necessary  now  for  the  Court  to  give  a 
decision  as  to  the  meaning  of  that  very  curious  section.  It  is 
quite  sufficient  to  say  that  whatever  the  section  may  mean,  and 
whatever  charge  is  thereby  given  (if  a  charge  is  given),  or  what- 
ever preference  is  thereby  given  (if  a  preference  is  given  to  a 
debenture  holder),  it  is  subject  to  the  provisions  of  the  4th  sect  inn 
of  the  same  Act.  The  rent  of  the  rolling  stock  used  in  working 
the  railway,  if  not  working  expenses,  is  certainly  a  "  proper 
outgoing." 

466.— G.N  R.  ?•.  Tahourdin  and  Another,  1883,  13  Q.B.D.  320. 

The    |  .It  IK  were  the   holders  of  debentures  of  the  Sutton 

\'>i\-\:r"  I><  ck  Co.,  who  were  authorized  to  construct  and  work  two 

short  lines  of  railway  connecting  their  dock  with  the  G.N.R. 

."  (lefts,  were  solicitors  \\h.»  had  obtained  judgment  in  respect 

their  unpaid  costs,  and  had  seized  certain   railway  plant  in 

'•ution. 

In  the  Court  of  Appeal,  Brett,  M.R.,  held  (Haggallay 
Bowen,  L.JJ.,  cniK-unin;;),  that  the  dock  company  came  within 
the  definition  of  a  ;  company  as  defined  by  the  Railway 

Companies'  Act,  l«s»  I  will  assume  that  the  railway  made 
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under  the  powers  of  the  Acts  is  ancillary  to  the  docks ;  never- 
theless the  company  was  constituted  for  the  purpose  of  construct- 
ing, maintaining,  or  working  an  ancillary  railway,  in  conjunction 
with  another  purpose,  that  is,  with  the  purpose  of  making  and 
maintaining  a  dock.  The  operation  of  the  Statute  cannot  be 
defeated  by  importing  into  it  an  epithet." 

467.— In  re  Navan  &  Kingscourt  E.,  1885,  17  L.B.  Ir.  398. 

The  Ebbw  Vale  Co.,  which  had  supplied  rails  for  the  con- 
struction of  the  line,  contended  that  payment  for  them,  if  not  a 
"  working  expense,"  was  a  "  proper  outgoing  "  in  respect  of  the 
undertaking. 

Held,  by  Chatterton,  V.-C.,  that  the  claim  came  within  the 
expression  "debts  of  the  company."  The  rails  were  supplied 
and  used  for  the  formation  of  the  railway,  and  should  have  been 
paid  for  out  of  capital.  Had  they  been  supplied  for  replacing 
the  original  rails  as  they  became  worn  out  and  unserviceable  they 
would  clearly  have  come  under  the  head  of  "  working  expenses." 
"  If  the  argument  were  to  prevail,  it  must  be  extended  to  all  debts 
remaining  due  by  the  company  for  the  construction  or  equipment 
of  the  line,  no  matter  when  contracted,  and  this  would  reduce  it 
to  an  absurdity." 

468.— Ee  Mersey  R.,  1888,  37  Ch.  Div.  610. 

The  contractors  of  the  company  obtained  judgment  for  £5033, 
and  thereupon,  under  section  4  of  the  Kailway  Companies'  Act, 
1867,  obtained  the  appointment  of  a  manager  and  receiver.  An 
inquiry  was  ordered  by  the  Court  to  ascertain  the  particulars  of 
other  debts  owing  by  the  company.  The  corporation  of  Birken- 
head  next  recovered  judgment  for  £5099,  and  they  applied  for  a 
like  order,  stating  their  willingness  that  the  manager  and  receiver 
should  be  the  persons  already  appointed. 

Kekewich,  J.,  doubted  whether  the  creditor  would  obtain  any 
benefit  from  the  second  appointment,  but  issued  the  order 
making  it. 

The  company  appealed,  on  the  ground  that  the  order  was 
useless  and  not  harmless.  If  it  was  held  necessary  that  every 
creditor  should  go  through  the  form  of  obtaining  judgment  and 
filing  a  separate  petition  against  the  company,  considerable  costs 
would  be  incurred,  all  of  which  would  ultimately  fall  upon  the 
company. 
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The  Court  of  Appeal  (Cotton,  Lindley,  and  Bowen,  L.JJ.)  held 
that  a  creditor  obtained  no  priority  by  filing  a  petition,  but  that 
on  the  appointment  of  a  receiver  they  all  ranked  pari  passu 
subject  to  priorities  already  existing  at  the  date  of  the  petition. 
Under  those  circumstances,  the  continued  re-appointinent  of  the 
receiver  constituted  a  needless  expense.  The  words  "  every  such 
judgment  creditor"  at  the  end  of  the  section  need  not  be  so 
construed  as  to  make  it  necessary  for  each  creditor  to  apply  to 
the  Court  to  order  again  that  which  had  already  been  ordered. 

469.— Tfc  East  and  West  India  Dock  Co.,  1888,  38  Ch.  Div.  576. 

The  dock  company  were  authorized,  under  powers  contained 
in  certain  Railway  Acts  of  Parliament,  to  construct  and  work  a 
section  of  a  railway  mainly  used  for  passenger  traffic,  and  which 
passed  along  their  dock  property.  The  dock  company's  share 
of  the  revenue  derived  from  the  working  amounted  to  £10,000 
per  annum.  An  unpaid  debenture-holder  of  the  company 
applied  for  the  appointment  of  a  receiver  under  the  Railway 
Companies'  Act,  1867. 

Chitty,  J. :  The  protection  of  the  Act  is  afforded  to  a 
company  "  constituted  by  Act  of  Parliament  for  the  purpose  of 
constructing,  maintaining,  or  working  a  railway  (either  alone  or 
in  conjunction  with  any  other  purpose)."  Tahourdin,  468,  shows 
that  the  purpose  may  be  ancillary  or  subsidiary  to  the  principal 
purpose.  There  can  be  no  question  of  degree  or  of  relative 
importance ;  the  enactment  is  satisfied  so  long  as  the  purpose  is 
one  for  which  the  company  was  constituted,  however  subordinate 
it  may  be.  The  expres  i  n  Art  <>t  Parliament"  is  not  to  be 
restricted  into  meaning  the  Act  by  which  the  company  was 

•rporated,  nor  even  to  the  Acts  specially  conferring  powers 
on  the  incorporated  company.  Nor  is  tin  \\  i  1  "  purpose  "  to  be 
construed  as  meaning  "  power."  Jesse),  31. K.,  says, "  Every  work 
which  the  company  is  authorized  to  do  is  a  purpose."  The 
section  applies  to  a  dock  company  owning  a  railway,  and  a 
receiver  must  be  appointed,  not  for  the  receipts  of  the  railway 
company  only,  but  for  the  whole  undertaking. 

On  appeal,  the  order  was  confirmed  by  the  Court  of  Appeal 
(Cotton,  Fry,  Lopes,  L.J.J  >. 
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470.—!^  re  Eastern  &  Midlands  R.,  1890,  45  Oh.  Div.  367. 

In  order  to  raise  money,  the  company  sold  its  rolling  stock, 
and  hired  it  from  the  purchasers  under  a  hire  and  purchase 
agreement,  which  authorized  the  owner  to  retake  possession 
upon  any  instalment  becoming  overdue. 

Upon  a  receiver  being  appointed  under  the  Railway  Com- 
panies' Act,  1867,  he  asked  to  be  allowed  to  appropriate  the 
receipts  to  the  payment  of  the  overdue  instalments  as  working 
expenses  or  other  proper  outgoings,  and  also  to  pay  the  sums 
demanded  for  parochial  assessments.  A  portion  of  the  line  had 
been  constructed  under  powers  authorizing  the  interest  upon  the 
sums  raised  to  form  a  first  charge  upon  the  undertaking. 

Held,  by  Kay,  J.,  and  approved  by  the  Court  of  Appeal 
(Esher,  M.R.,  Lindley  and  Bowen,  L.JJ.),  that  the  payment  of 
the  interest  formed  a  charge  upon  the  profits  and  not  upon  the 
gross  receipts,  but  the  payment  of  waggon  hire,  by  which  alone 
the  company  could  continue  working  and  making  a  profit,  was 
a  legitimate  outlay.  The  decision  as  to  the  payment  of  rates 
is  not  reported. 

471.— Whadcoat  v.  Shropshire  R.,  1893,  9  Times  L.E.  589. 

The  pltff.  had  contracted  to  put  the  defts.'  railway  into  repair 
for  a  lump  sum.  The  traffic  was  suspended  and  a  receiver 
appointed.  The  pltff.  claimed  to  be  entitled  to  retain  possession 
of  the  railway  until  he  received  payment  for  work  done,  and 
he  took  up  certain  rails  and  switches  to  prevent  the  user  of  it 
by  horse  power,  as  he  understood  was  contemplated. 

The  decision  of  Chitty,  J.,  went  only  to  the  point  that  the 
pltff.  was  not  entitled  to  commit  acts  of  waste  or  destruction, 
and  an  order  was  made  requiring  the  replacement  of  the  rails 
removed. 

472.— In  re  Mersey  R.}  1895,  64  L.J.  Ch.  625. 

An  application  to  allow  about  £800  to  be  expended  as 
(t  working  expenses "  on  the  promotion  of  a  Bill  in  Parliament 
authorizing  the  railway  to  be  worked  by  electricity. 

Holders  of  second  debentures  objected  to  the  outlay. 

Stirling,  J. :  This  is  neither  of  the  nature  of  working  expense 
nor  of  salvage.  "  If  all  the  parties  had  been  agreed  as  to  this 
scheme  being  beneficial,  I  should  have  been  inclined  to  accede 
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to  the  application.  It  seems  probable  that  it  may  help  the 
business  of  the  company ;  but  it  is  a  speculation,  and  those 
interested  in  the  success  of  the  speculation  should  be  the  persons 
to  promote  the  Bill." 

473.— Re  Wrexham  Mold  &  Connah's  Quay  R.  (1898),  2  Ch.  206. 

An  "extraordinary  application"  seeking  to  establish  a 
"  startling  proposition." 

A  bank  having  allowed  an  overdraft  of  £10,000  to  a  railway 
company,  and  the  company  having  paid  certain  debenture 
int'  rest  by  means  of  same,  bank  allege,  that  as  they  had  paid 
the  interest  they  were  entitled  to  stand  in  the  position  of  the 
debenture  holders;  that  the  Court  should  treat  the  interest 
as  unpaid,  and  allow  the  bank  to  rank  for  payment  (on  appoint- 
ment of  receiver)  in  priority  to  any  claim  by  debenture  holders 
for  payment  of  principal  or  further  interest. 

Romer,  J. :  The  bank  did  not  pay  the  interest;  they  lent 
the  railway  company  £10,000.  "The  stock-holders  never  as- 

ied  their  claim  to  interest  to  the  bank.  It  was  paid  by  the 
railway  company  in  the  ordinary  way."  The  bank,  however, 
alleging  fresh  facts  (being,  seemingly,  the  same  facts  stated 
differently),  renewed  the  application  again,  with  the  same  result. 

474.— Ik  Knott  End  R.,  1901,  17  Times  L.K. 

The  Knott  End  Light  Railway  was  authorized,  with  a  capital 
of  £50,000.  The  subscriptions  amounted  to  £5835  only,  but  a 
firm  of  contractors  undertook  to  carry  on  the  construction  upon 
receiving  £6000  in  cash,  and  £28,000  in  shares.  The  company 
thereupon  proceeded  to  purchase  lands  and  to  commence  the 
works.  Certain  creditors  having  obtained  judgments,  a  creditor 
petitioned  for  the  appointment  of  a  receiver. 

Farwell,  J.,  following  the  authority  of  Manchester  &  Milford 
R ,  465,  Md  that  section  4  of  the  Railway  Companies'  Act,  1867, 
was  to  be  considered  as  consisting  of  two  parts;  by  the  first 
part  the  company's  rolling  stock  and  plant  were  protected  from 

n£  taken  in  execution ;  by  the  second  part  the  appointment  of 
a  receiver  and  manager  was  authorized.  Although,  therefore,  the 
company  had  no  rolling  stock  or  plant,  the  principle  that  the 
undertaking  should  be  preserved  for  the  benefit  of  all  interested 

lied  equally  to  the  case  of  a  line  which  had  not  yet  been 
eqiii j »j"  <1.  Whether  it  was  expedient  to  appoint  a  receiver, 
VOL.  in  -  '• 
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under  the  circumstances  of  the  case,  was  another  matter.  On 
the  whole,  the  learned  judge  came  to  the  conclusion  that  it  was 
expedient  to  do  so.  His  lordship's  decision  was  reversed  by  the 
Court  of  Appeal. 

Eigby,  L.  J. :  What  was  the  duty  of  a  receiver  appointed 
under  this  section  ?  He  was  to  receive  the  profits  of  the  railway 
as  a  going  concern.  It  was  not  suggested  that  in  the  present 
case  there  were  any  outstanding  debts  of  the  company  which  the 
receiver  could  receive.  All  he  could  receive  would  be  the 
profits  of  the  line  as  a  going  concern  when  they  arose.  His 
lordship  should  have  thought  a  receiver  ought  not  to  be 
appointed  until  the  railway  was  opened  or  was  on  the  point  of 
being  opened  for  traffic,  because  in  such  a  case  only  could  the 
appointment  be  effective.  It  had  been  urged  that  the  two 
parts  of  section  4  were  so  wholly  independent  of  each  other 
that  they  must  be  treated  as  if  they  were  distinct  sections. 
His  lordship  protested  against  that  view.  No  Court  by  its 
finding  could  alter  facts,  or  say  that  one  section  was  two. 
In  his  opinion,  the  decision  of  Sir  Gr.  Jessel  and  the  Lords 
Justices  in  Manchester  &  Milford  K.,  465,  had  no  such  effect,  and 
he  thought  no  one  would  have  been  more  astonished  than  those 
learned  judges  at  such  a  meaning  being  attributed  to  what  they 
then  said — that  they  meant  that  the  two  parts  of  the  section 
had  no  relation  to  each  other.  They  would  have  scouted  the 
idea.  What  they  really  meant  was  that  it  was  not  necessary 
to  show  that  a  creditor  had  been  deprived  of  a  particular 
right  before  he  could  avail  himself  of  the  general  right  con- 
ferred by  the  section.  His  lordship  must  not  be  understood  as 
saying  that  there  was  jurisdiction  to  appoint  a  receiver  before 
the  railway  was  open  for  traffic.  But,  whether  there  was  juris- 
diction or  not,  he  thought  it  would  not  be  right,  or  according  to 
the  practice  of  the  Court,  to  appoint  a  receiver  who  would  not 
have  any  duties  to  perform  for  a  considerable  time  to  come,  and 
might  never  have  any  duties  at  all.  That  was  a  sufficient  ground 
for  saying  that  a  receiver  ought  not  now  to  be  appointed. 
There  would  probably  be  nothing  for  him  to  do  until  the  line 
was  opened.  And  his  lordship  thought  that  if  a  receiver  were 
appointed  any  creditor  who  had  a  right  to  seize  any  particular 
chattel  of  the  company  would  be  able  to  obtain  leave  from  the 
Court  to  seize  it  notwithstanding  the  appointment.  His  lurdship 
could  not  see  what  would  be  the  use  of  appointing  a  receiver 
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in  this  case,  and  he  thought  it  would  be  contrary  to  the  practice 
of  the  Court  to  make  the  appointment.  He  therefore  thought 
that  the  order  of  the  learned  judge  should  be  discharged. 

475. — Sheffield  and  South  Yorkshire  Navigation  v.  M.S.  &  L.R., 
1890,  Times,  July  1st. 

By  a  Special  Act  of  1889  the  applicants  had  acquired  com- 
pulsory powers  to  purchase  certain  canals  belonging  to  the  defts. 
for  such  gross  sum,  and  upon  such  terms  and  conditions,  as,  in 
case  of  default,  should  be  settled  by  the  Railway  Commissioners 
as  arbitrators.  The  Registrar  of  the  Court  refused  to  file  an 
application  requiring  the  Court,  as  arbitrators,  to  find  such 
value. 

Wills,  J. :  I  entertain  the  strongest  possible  objection  to  the 
insertion  of  such  clauses  in  the  Special  Acts  of  public  com- 
panies, and  I  have  taken  steps  which  will,  no  dou-bt,  effectually 
prevent  their  insertion  in  future.  I  look  upon  it  as  an 
attempt  on  the  part  of  large  public  bodies  to  obtain  the  advan- 
tage to  themselves  of  having  important  issues  affecting  their 
interests  heard  by  a  secret  tribunal  instead  of  in  open  Court  If 
matters  were  of  sufficient  importance  and  of  a  nature  to  be 
referred  to  the  Railway  Commission,  they  should  be  referred  to 
them  in  their  judicial  capacity,  and  not  as  mere  persons  desig- 
nate appointed  to  fill  the  office  of  arbitrator.  The  very  same 
section  of  the  Act  had  a  subsection  in  these  words :  "  The  Com- 
missioners shall  determine,  in  case  of  any  difference,  what  lands 
and  property  shall  be  deemed  a  part  of  the  existing  navigations, 
or  be  included  in  the  said  transfer  thereof."  That  seemed  to  be 
a  clause  properly  submitting  possible  points  of  difference  to  a 
fitting  legal  tribunal,  and  under  it  both  the  Court  and  the 
litigants  would  be  aware  of  the  nature  and  extent  of  the  juris- 

ion  capable  of  being  exercised.     This   would,   be   far   from 

•J-  *o  when  a  Court,  or  the  members  of  a  Court,  should  hear 
cases  "as  arbitrators."  Kndlrss  ipiestions  would  then  arise  as 
ne  capacity  in  whi«-h  they  had  heard  and  drt.Tmin.-d  matters, 
and  as  to  the  rights  which  other  Courts  might  be  called  upon 
to  exercise  in  respect  of  matters  which  had  IM-.-M  d<-t<-nmn<-.l 
merely  by  arbitration.  The  Act  of  187r.,  -rated  with  that 

of  1888,  provided  that  in  certain  OMet,  with  the  con  the 

Commissioners,  differences  should  be  referred  t»  th  m  IT  th«-ir 
decision  "  in  lieu  of  being  referred  to  arbitration."     This  was  an 
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entirely  different  provision  to  one  requiring  the  Eailway  Com- 
missioners to  act  as  "  arbitrators."  A  Court  of  the  Kailway  and 
Canal  Commission  was  duly  constituted  by  the  presence  of  three 
of  its  members ;  but  when  the  Railway  Commissioners  were 
appointed  arbitrators  in  their  individual  capacity,  the  reference 
was  to  all  five,  and  not  to  any  selected  three  of  them. 

The  application  was  amended  in  the  sense  of  invoking  the 
jurisdiction  of  the  Court,  and  not  the  services  of  its  members 
by  way  of  arbitration. 

475A.— In  re  Wrexham  Mold  &  Connah's  Quay  R.  (1900),  2  Ch.  436. 

The  company's  wharf  was  out  of  repair,  and  a  ship  sustained 
damage  in  consequence.  The  shipowner  recovered  damages  and 
costs  amounting  to  £63,  and  in  default  of  payment  a  summons 
was  taken  out  requiring  the  amount  to  be  paid  by  the  receiver 
and  manager. 

For  the  petitioner:  The  repair  of  the  wharf  would  be  a  proper 
outgoing,  and  damages  recovered  owing  to  non-repair  are  ejusdem 
generis.  Payment  of  such  items  as  compensation  for  damage  to 
goods  are  of  the  nature  of  working  expenses.  Traders  will  not 
send  traffic  by  the  railway  if  such  claims  are  not  met. 

Farwell,  J. :  The  object  of  the  Act  was  to  enable  a  railway 
company,  against  which  a  creditor  had  obtained  judgment  for 
his  debt,  to  carry  on  its  business  as  a  going  concern,  notwith- 
standing the  judgment,  partly  for  the  benefit  of  the  public,  and 
partly  for  the  benefit  of  the  creditors,  who  were  thereby  more 
likely  to  get  paid  than  if  the  whole  undertaking  was  broken  up 
and  sold.  It  was  obviously  necessary  to  provide  for  all  expenses 
and  outgoings  which  were  absolutely  essential  for  that  purpose. 
The  section  providing  for  priority  of  working  expenses  points  to 
an  expense  or  outgoing  which  may  be  called  a  sine  qua  non  to 
the  continued  existence  of  the  undertaking  as  a  going  concern. 
No  doubt,  if  a  railway  company  do  not  pay  damages  caused  by 
defective  plant,  or  if  they  lose  a  man's  goods  in  transit,  and  do 
not  pay  for  them,  the  chances  are  that  the  customer  will  not 
employ  them  again ;  but  that  difficulty  is  not  a  physical  impossi- 
bility, like  that  arising  from  the  seizure  of  rolling  stock  or  plant, 
which  is  the  difficulty  aimed  at  by  the  Act. 
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476.— Parnaby  v.  Lancaster  Canal,  1839,  11  A.  &  E.  223. 

Claim  preferred  under  the  company's  Special  Acts  for 
damage  arising  through  neglect  to  raise  a  sunken  boat. 

Held,  by  the  Exchequer  Chamber,  that  the  duty  did  not 
arise  under  the  permissive  clauses  of  the  Statute,  but  upon  a 
common  law  principle,  that  the  owners  of  a  canal  taking  tolls  for 
the  navigation  were  bound  to  use  reasonable  care  in  making  the 
navigation  secure. 

477.— Foster  v.  G.W.R.,  1877,  3  By.  &  Ca.  Tr.  Cas.  14. 

Application  requiring  the  defts.  to  maintain  the  Upper  Avon 
Navigation. 

Answer:  For  some  years  previously  the  tolls  collected  had 
sunk  below  the  expenditure  necessary  for  maintenance,  and  that 
they  had  thereupon  abandoned  the  concern. 

By  the  Court :  The  acquisition  of  this  navigation  by  the 
defts.  would  have  been  ultra  vires  in  their  capacity  of  railway 
company,  but  as  owners  of  the  Stratford  Canal  they  were  justified 
in  obtaining  possession,  and  appropriating  the  tolls  received  to 
the  maintenance  of  it.  They  are  not  at  liberty  to  apply  railway 
moneys  to  this  purpose,  and  in  default  of  sufficient  tolls  there 
is  nothing  to  prevent  the  abandonment  of  it 

478. — Huntingdonshire  County  Council  v.  Simpson,  1898, 
,ies,  June  20th. 

Complaint  against  the  owner  of  the  Ouse  Navigation, 
alleging  that  he  had  deliberately  obstructed  the  waterway,  and 
purposely  worked  the  navigation  in  such  a  manner  as  to  render 

i  effective  for  the  purposes  of  canal  traffic  between  Huntingdon 
and  St  Ives.  The  obstruction  complained  of  was  the  fastening 
back  of  one  pair  of  gates,  and  the  removal  of  another  pair,  vrhieh 
together  had  for  many  years  served  the  purpose  of  a  lock  at 
Godmanchester.  The  position  maintained  by  the  owner  was  that 
the  early  grants  made  to  his  predecessors  in  title  by  King 
Charles  I.,  as  subsequently  modified  by  Acts  of  Parliament,  did 
not  make  him  the  owner  of  the  portion  of  the  navigation  in 
question.  He  had  the  right  to  make  the  gates  and  locks,  whi.-li 
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had,  in  fact,  been  constructed,  and  when  made  he  had  a  right  to 
charge  a  toll  for  the  use  of  them,  but  no  obligation  to  maintain 
or  to  repair  had  been  laid  upon  him,  and  since  he  had  discontinued 
to  collect  the  toll,  he  claimed  the  same  right  to  remove  the 
gates  as  he  had  to  construct  them  in  the  first  instance. 

Evidence  was  given  by  Mr.  Simpson  and  his  engineer  to  the 
effect  that  the  use  of  the  lock  was  not  absolutely  necessary  for 
the  purposes  of  the  navigation,  and  that  52  boats  had  passed  up 
and  down  in  32  days.  The  toll  formerly  paid  amounted  to  about 
12s.  per  week,  while  the  lock-keeper's  wages  amounted  to  £1. 

In  cross-examination,  Mr.  Simpson  admitted  that  his  action 
in  respect  of  the  lock  was  taken  in  consequence  of  the  decision  of 
the  House  of  Lords  in  the  case  of  Simpson  v.  Mayor,  etc.,  of  God- 
manchester  (13  T.L.K.  544),  allowing  the  local  authority  a 
certain  control  over  the  sluices  in  time  of  flood.  The  County 
Council  had  offered  to  buy  the  locks,  but  would  not  pay  what  he 
had  spent  upon  them.  The  navigation  was  not  "  derelict,"  as  he 
was  keeping  his  rights  in  reserve,  and  intended  so  to  do  until 
the  people  came  to  their  senses  and  discontinued  their  litigation 
and  opposition.  He  had  been  involved  in  constant  litigation 
since  he  had  purchased  the  navigation  rights,  upon  which  he  had 
spent  £42,000. 

Sir  Frederick  Peel,  in  delivering  the  judgment  of  the  Court, 
said  that  by  the  Act  of  6  Geo.  I.  cap.  XXIX,  power  had  been 
given  to  improve  the  navigation  of  the  Kiver  Ouse  in  the  county 
of  Huntingdon,  and  for  this  purpose  to  rebuild  the  staunch  in 
question,  or  erect  other  works  near.  Prior  to  1838  the  staunch 
did  no  more  than  regulate  the  flow  of  the  river,  but  in  that  year 
further  gates  were  added  and  a  regular  lock  formed.  The  owner 
has  now  removed  these  gates,  with  the  result  that  the  river  up 
to  St.  Ives  is  at  times  unnavigable  for  want  of  a  proper  depth  of 
water.  That  this  act  of  the  respondent  is  a  contravention  of  the 
Act  of  1854  appears  to  be  made  out,  but  his  counsel  alleges  that 
he  does  not  come  within  the  definition  of  a  "  canal  company,"  as 
given  in  the  Act  of  1854,  and  that  the  definition  given  in  the 
Act  of  1873  does  not  relate  back  to  cast  upon  him  the  obligations 
of  the  Act  of  1854.  A  canal,  however,  in  the  Act  of  1854,  does 
include  any  navigation  whereon  tolls  are  levied  by  Act  of  Parlia- 
ment, and  a  canal  company  includes  any  person  being  the  owner 
of  a  navigation  constructed  or  carried  on  under  the  powers  of  any 
Act  of  Parliament.  That  part  of  the  river  which  is  between 
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Hollowell  and  St.  Ives  is  a  navigation  on  which  the  Act  6  Geo.  I. 
subjects  all  goods  carried  in  boats  up  or  down  or  upon  it  to  the 
payment  of  a  toll,  and  the  control  which  these  powers  give  the 
respondent  over  that  part  of  the  river  for  the  purpose  of  keeping 
it  navigable  made  him  practically  the  owner  of  the  navigation. 
I  tli ink,  therefore,  that  the  Act  of  1854  applies,  and  the  Court 
will  enjoin  the  respondent  to  afford  to  traffic  the  facilities  of 
which  it  was  deprived  by  the  staunch  being  dismantled  or  put 
out  of  order.  The  owner  will  not  be  required  to  work  the  tratlir 
at  a  loss,  but  the  traders  can  either  work  the  traffic  through 
themselves,  or  an  arrangement  can  be  entered  into  by  which 
the  local  authority  will  make  up  the  difference  between  the 
tolls  paid  and  the  cost  of  earning  them. 

Wright,  J.,  in  concurring  in  the  order  about  to  be  made, 
desired  to  add  that  in  his  view  of  the  definition  of  the  Act 
»>f  1>.~.  1  the  ownership  of  rights  of  navigation  was  what  was  in- 
tended to  be  covered  by  the  expression  "owner  of  navigation." 
It  would  unduly  confine  the  scope  of  the  Act  to  read  it  as  In- 
applicable only  to  cases  where  the  waterway  itself  was  th« 
property  of  the  canal  company.  The  respondent  might  have 
abandoned  his  rights  of  collecting  tolls,  and  in  that  case  the  A«-t 
would  cease  to  apply,  but  he  claims  to  keep  his  right  in  abeyance 
and  to  shut  up  the  navigation  "  until  people  come  to  their  senses." 
While  so  doing,  he  remains  subject  to  the  provisions  of  the  A< •' 

L  The  case  is,  however,  further  covered  by  the  definition  of 
the  Act  of  1873.  It  is  true  that  there  is  no  section  rpcjuirin- 
the  two  Acts  to  be  read  together,  but  the  Acts  are  in 
materid,  and  in  such  a  case  the  definition  of  the  later  Act  is  due 
to  be  construed  so  as  to  widen  that  of  the  earlier.  The  two  Act« 
form  part  of  one  system,  and  should  be  taken  and  construed 
together  accordingly. 

479. — Mills,  Fairweather  &  Co.  ?•.  Corporation  of  York,  1900, 

.-?,  Nov.  7th. 

The  defts.  are  trustees  of  the  navigation  of  th<  river  Ouse 
over  a  distance  of  some  1 1  miles  from  the  city  of  York,  and  in 
respect  of  t  »n  of  the  navigation  a  toll  of  (></.  per  ton  is 

demandable  on  grain  and  flour.  About  the  year  1887  the  firm 
of  Messrs.  Leetham,  who  at  that  time  brought  traffic  to  the 
extent  of  about  24,000  tons  per  annum  over  the  'ion, 

announced   th--ir  intention   to  remove  their  flour  mills  to  Hull 
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unless  their  views  as  to  river  tolls  and  accommodation  were  met 
by  the  corporation.  As  a  result  of  negotiations,  the  corporation 
expended  £8700  on  the  improvement  of  the  navigation,  and  the 
firm  laid  out  some  £50,000  in  constructing  riverside  wharves  and 
premises.  An  agreement  was  then  entered  into  under  which  the 
corporation  were  not  to  charge  more  than  a  total  of  £600  per 
annum  on  the  whole  of  Messrs.  Leetham's  traffic,  that  firm  paying 
the  ordinary  tolls  until  that  maximum  should  be  reached.  Since 
the  date  of  the  agreement  the  traffic  of  24,000  tons  has  gradually 
grown  to  one  of  about  120,000  tons,  with  the  consequent  result 
that  the  tolls  charged  on  Messrs.  Leetham's  grain  work  out  to 
about  l\d.  per  ton.  The  applicants  are  competitors  in  the  grain 
trade,  whose  traffic  over  the  navigation,  while  of  less  volume,  is 
still  substantial,  and  they  complain  that  a  charge  of  Qd.  per  ton 
to  them  constitutes  an  undue  prejudice  to  their  traffic  within  the 
meaning  of  the  Eailway  and  Canal  Traffic  Acts. 

By  the  Court :  When  the  agreement  was  entered  into  it  was 
with  the  bond  fide  intention  of  protecting  the  interests  of  the 
corporation,  but  it  did  so  in  a  manner  and  on  grounds  which 
could  not  commend  themselves  to  such  a  tribunal  as  the  Kailway 
Commission,  and  it  was  impossible  not  to  hold  that  the  effect  of  it 
was  to  create  an  undue  preference.  Since  1888  the  Court  have 
been  left  somewhat  more  at  large  than  before,  and  they  are 
authorized  to  take  into  account  all  .circumstances  affecting  the 
case.  Such  a  circumstance  as  the  desire  to  retain  a  large  business 
in  the  neighbourhood  of  York  might  be  considered  together  with 
other  similar  matters.  But  each  was  small  in  itself,  and  all  together 
afforded  no  justification  for  so  great  a  difference  in  charge.  It 
was  not  the  duty  of  the  Court  to  prescribe  the  manner  in  which 
the  grievance  should  be  remedied,  but  they  would  indicate  what 
they  would  consider  to  be  sufficient  and  reasonable.  If  the 
corporation  elected  to  reduce  the  applicants'  rates,  a  reduction 
from  6d.  to  3d.  would  suffice  temporarily.  Should  the  circum- 
stances of  the  traffic  alter,  either  of  the  parties  might  bring  the 
matter  under  the  notice  of  the  Court  again. 
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480.— Perkins  r.  I.  &  N.W.R.,  1874,  1  Ry.  &  Ca.  Tr.  Gas.  327. 

A  summons  calling  upon  the  defts.  to  show  cause  why  they 
should  not  allow  the  applicant  an  inspection  of  the  rate-book 
at  Widnes  station  by  examining  the  same,  and  taking  extracts 
therefrom,  and  making  copies  thereof.  The  applicant  was  an 
accountant,  who  had  been  instructed  by  an  association  of  traders 
to  inspect  the  rate-book  at  Widnes.  It  was  necessary  for  his 
purpose  to  make  extracts  from  the  greater  part  of  the  book,  and 
he  stated  that  it  would  require  a  fortnight  for  him  to  take  down 
all  he  required.  He  was  allowed  a  bare  inspection  only,  and  was 
not  permitted  to  take  any  extracts. 

For  the  defts.  it  was  contended:  (1)  A  refusal  to  publish 
rates  is  not  within  the  jurisdiction  of  the  Railway  Commissioners. 

Inspection  can  be  granted  only  to  traders,  who  are  entitled 
merely  to  see  specific  rates,  in  which  they  must  show  that  they 
have  some  interest.  (3)  The  right  of  inspection  does  not  involve 
the  right  to  take  copies. 

The  Court  delivered  the  following  judgment :   In  this  case 

hold  that  under  the  6th  section  of  the  Regulation  of  Railways 
At,  1873,  we  have  power  to  give  effect  to  every  provision  of  our 
\--t,  and  that  our  jurisdiction  to  grant  an  injunction  is  not  taken 
away  by  the  fact  of  justices  having  also  the  power  to  inflict  a 
penalty  for  default  of  the  company.  We  think  that  the  right 
of  inspection  given  by  the  14th  section  is  general,  and  it  is 
immaterial  what  motive  or  object  a  person  has  in  desiring  in- 
spection, and  that  the  words  "  open  to  inspection  "  are  tantamount 
to  saying  that  there  shall  be  a  publication  of  the  rate-book.  We 
are  of  opinion  that  "  inspection  "  under  this  Statute  includes  the 
right  of  taking  extracts  or  copies,  or,  at  all  events,  the  Court, 
acting  under  this  Statute,  will  grant  this  right  as  one  ancillary 
to  inspection,  and  for  the  purpose  of  making  it  effectual,  and  will 
order  that  the  rate-book  shall  be  available  at  all  reasonable  hours 

the  inspection  of  any  member  of  the  public,  who  has  as  much 
•ee  it  as  he  has  the  list  of  passenger  rates  under  the 
Statute  31  &  32  Viet.  c.  Ill),  s.  15,  which  he  is  at  liberty  to 
copy  if  he  thinks  proper  to  do  so.  Tin>  IM-JH-  the  first  caM 
of  the  kind  brought  before  the  Court,  the  Commissioner*  made 
an  order  for  the  inspection  asked  for  without  costs. 
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481.— Bailey  v.  L.C.  &  D.R.,  1875,  2  Ry.  &  Ca.  Tr.  Gas.  99. 

Application  under  section  14  of  the  Regulation  of  Railways 
Act,  1873,  requiring  the  company  to  say  how  much  of  a  2s.  rate 
for  sand  was  for  conveyance  and  how  much  for  terminals,  etc. 

Answer:  The  company  are  entitled  to  charge  3s.  2d.  Rate 
reduced  to  2s.  owing  to  competition.  Company  have  never  con- 
sidered under  what  head  the  reduction  should  be  assumed  to  be 
made. 

The  applicant  did  not  appear,  but  the  Court  made  the  order 
applied  for,  and  intimated  that  they  should  expect  railway  com- 
panies to  give  such  information,  when  reasonably  required,  with- 
out driving  the  public  to  come  to  the  Railway  Commissioners' 
Court  to  obtain  it. 

482.— Harborne  R.  v.  L.  &  N.W.R.,  1875,  2  Ry.  &  Ca.  Tr.  Cas.  169. 

The  applicants  were  a  small  railway  company  leased  to  and 
worked  by  the  defts.  They  complained  that  their  coal  traffic 
was  not  properly  developed  by  the  defts.,  and  when  inquiries 
were  instituted  in  order  to  ascertain  the  rates  ordinarily  charged 
for  coal  on  the  defts.'  railway,  it  appeared  that  coal  rates  were 
not  entered  in  the  station  rate-books,  and  when  application  was 
made  for  particulars  of  certain  rates  it  was  refused. 

For  the  defts. :  Coal  traffic  is  forwarded  from  sidings  which 
are  not  "  stations  "  within  the  meaning  of  the  section. 

By  the  Court :  We  consider  it  to  have  been  the  intention  of 
the  Legislature  to  provide  for  the  publication  of  every  rate 
charged  by  a  railway  company  for  the  conveyance  of  traffic, 
coal  included.  No  definition  of  a  "  station  "  or  "  wharf"  is  given 
in  the  Act,  and  we  do  not  think  it  will  be  giving  them  toa 
general  a  meaning  to  hold  that  a  place  from  which  a  rate  is 
charged  is  a  station  or  wharf  of  the  company.  A  siding  from 
which  coal  is  hauled  is,  in  fact,  a  station  for  the  coal,  and  for 
the  trucks  and  waggons  in  which  it  is  loaded.  The  company 
so  treat  it  when  it  is  a  question  of  charging  the  3d.  terminal 
which  their  Act  authorizes  for  station  terminal.  It  would  make 
the  Act  almost  nugatory  if  it  were  laid  down  that  unless  a  rate 
were  strictly  a  station  rate  there  is  no  obligation  to  record  and 
publish  it.  Carted  rates  are  not  station  rates  in  the  strict  sense, 
and  they  form  the  largest  division  of  the  rates  for  goods ;  if  a 
company  could  claim  exemption  from  publication  on  the  ground 
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taken  in  this  case,  they  could  claim  also  exemption  from  the 
publication  of  all  their  carted  rates.     We  think  the  most  suit- 
able place  for  keeping  and  exhibiting  the  mineral  rates  would 
be  the  nearest  station  for  goods  in  general. 
Application  granted,  with  costs. 

483.— Jones  v.  N.E.R.,  1875,  2  Ry.  &  Ca.  Tr.  Gas.  208. 

Application  for  an  order  enjoining  the  defts.  to  enter  their 
coal  rates  in  the  rate-books  kept  at  their  various  stations. 

The  defts.  had  divided  their  railway  into  three  districts  for 
the  purposes  of  the  mineral  traffic,  and  kept  rate- books  at  three 
central  stations  only — Newcastle,  Darlington,  and  York.  All 
accounts  were  sent  out  from  these  three  stations.  The  traffic 
was  despatched  direct  from  the  collieries,  and  it  was  contended 
that  under  these  circumstances  the  coal  traffic  was  not  "booked  " 
at  any  station  other  than  the  three  named.  The  arrangement 
made  was  most  convenient  for  all  parties,  and  within  the  spirit 
and  intention  of  the  Statute. 

The  Court  allowed  the  application.  "The  words  'to  which 
they  book '  seem  to  us  to  mean  '  to  which  they  quote  a  rate ; ' 
but  even  if  they  apply  to  the  booking  and  invoicing  of  truilic. 
we  find  no  direction  in  the  Act  as  to  the  place  where  such  b« 
ing  shall  be  done,  and  the  obligation  to  keep  rates  at  the  station 
from  which  they  are  charged  attaches  equally  whether  the  boc >k- 
ing  is  done  there  or  somewhere  else.  To  determine  the  question 
whether  a  particular  rate  should  or  should  not  be  entered  in  the 
books  of  a  station,  the  thing  to  be  ascertained  is  this — is  it  a 
rate  which  the  company  are  charging?  If  it  is,  the  book  should 
show  it,  and,  as  in  the  case  before  us,  mineral  traffic  is  being 
carried  at  certain  rates  from  the  four  stations  named  in  the 
application,  these  rates  ought  to  be  ascertaiuable  on  the  spot, 
and  the  means  of  inspecting  them  provided  at  the  stations  from 
which  they  are  charged."  "  It  is  said  that  if  the  Act  is  com- 
plied with  in  this  sense,  the  convenience  of  tho  public  will  In- 
less  consulted  than  it  is  at  present,  and,  in  particular,  that  they 
\\ill  lose  the  advantage  of  being  able,  without  any  trm, 
compare  the  rates  from  different  stations,  and  to  note  any  in- 
equalities existing  between  them.  In  our  opinion,  however,  the 
right  of  inspection  being  given,  the  place  where  it  can  be  most 
usefully  and  conveniently  exercised  is  the  ]  the 

rates  are  fixed,  and  from  which  they  are  being  daily  charg 
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but  as  to  this  part  of  the  company's  answer,  it  is  sufficient  to 
say  that  the  matter  must  be  governed  by  the  Act,  and  that 
while  it  is  within  our  authority  to  require  a  company  to  keep 
rates  in  the  way  the  Act  prescribes,  we  have  none  over  any  other 
mode  of  keeping  them,  however  much  recommended  as  a  sub- 
stitute, or  as  expressing  the  spirit  of  the  Act." 

484.— Oxlade  v.  N.E.R.,  1877,  3  Ky.  &  Ca.  Tr.  Gas.  35. 

Application  for  an  order  to  inspect  a  rate-book  kept  at  York, 
and  containing  the  rates  over  the  whole  system.  A  rate  book 
•was  kept  at  York  station  in  conformity  with  the  Statute. 

The  Court  disallowed  the  application.  "  The  book  "  (kept  at 
York  station)  "  is  not  required  to  show  anything  but  the  rates 
which  are  being  charged  from  that  station  where  the  book  is 
kept.  The  book  should  show  both  local  and  through  rates,  the 
rates,  in  short,  to  whatever  place  traffic  from  that  station  is 
booked,  even  though  the  place  should  be  on  the  line  of  some 
other  company.  The  full  through  rates  would  have  to  be  shown 
at  the  station  where  they  were  charged,  but  we  do  not  think  that 
under  this  section  it  is  required  that  they  should  be  shown  in 
whole  or  in  part  at  any  other  station  than  the  station  from  which 
the  traffic  carried  at  through  rates  is  forwarded  in  the  first 
instance.  If  the  company  kept  a  book  at  a  mineral  traffic  office, 
showing  rates  from  other  places  as  well  as  from  the  place  where 
the  mineral  traffic  office  was,  and  it  allowed  people  generally,  or 
coal-owners,  to  inspect  that  book,  then,  we  think,  Mr.  Oxlade 
might  have  preferred  a  complaint  of  undue  prejudice  if  he  had 
been  refused  a  liberty  which  was  granted  to  other  persons ;  but 
it  does  iiot  appear  that  that  is  the  case.  On  the  whole,  we  do 
not  see  any  ground  for  making  any  such  order  as  that  asked  for." 

485.— Colman  v.  G.E.R.;  1882,  4  Ky.  &  Ca.  Tr.  Cas.  108. 

An  order  had  been  made  under  section  14  of  the  Traffic  Act, 
1873,  and  the  applicants  took  out  a  summons  for  penalties  for 
disobedience  thereto. 

By  the  Court:  "The  railway  company  have  thought  it  sufficient 
in  this  case  to  give  a  list  of  the  various  terminal  services  which 
they  perform,  and  to  state  merely  what  their  total  charges  are  for 
the  whole  of  these  various  services,  but  not  to  say  how  much 
of  that  total  charge  is  for  each  of  those  services.  We  think  that 
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is  not  sufficient.  We  think  they  are  bound  to  state,  as  regards 
each  rate  for  traffic  in  the  Trowse  rate-book  to  which  our  order 
applies,  what  terminal  services  they  undertake  to  perform  with 
regard  to  that  particular  traffic,  and  how  much  they  charge  for 
each  of  such  terminal  services,  distinguishing  whether  the  charge 
is  for  services  at  both  terminal  stations  or  only  at  one." 

486.— Cairns  v.  N.E.R.,  1883,  4  Ry.  &  Ca.  Tr.  Cas.  221. 

Application  for  an  order  requiring  the  defts.  to  distinguish 
in  their  book  of  rates  certain  rates  charged  to  the  applicants  for 
the  carriage  of  hay  and  straw. 

Mr.  Commissioner  Miller :  "  The  mistake  that  the  railway 
company  make  in  this  matter  is  this:  they  seem  to  have 
imagined  that  they  owe  no  duty  to  the  customer  apart  from  his 
statutory  right  to  have  this  information  placed  on  the  rate-book 
under  an  order  to  be  obtained  from  us.  That  is  not  so.  The 
customer  is  entitled  to  have  this  information  quite  apart  from 
the  Statute,  which  only  provides  a  remedy  in  cases  of  need.  The 
Legislature  seems  to  have  thought  that,  inasmuch  as  this  infor- 
mation is  very  varied,  and  may  be  very  voluminous,  it  would  be 
too  much  to  require  the  railway  company  to  give  it  in  the  rate- 
books, as,  of  course,  and  with  regard  to  every  rate,  when,  perhaps, 
it  might  not  be  required  in  a  majority  of  instances ;  but,  on  the 
other  hand,  as  every  customer  is  entitled  to  the  information,  the 
Legislature  seems  to  have  considered  that,  if  it  became  necessary 
for  any  one  to  take  proceedings  for  the  purpose  of  getting  it,  it 
would  be  for  us  to  decide  whether  the  information  was  of  sufficient 
importance  for  us  to  require  them  to  give  it  to  the  public.  An<l. 
mi'ler  these  circumstances,  we  have  laid  <lown  the  general  rule 
tint,  win-iM'Y.-r  the  information  has  been  asked  for  by  customers 
and  given,  we  will  not,  under  ordinary  circumstances,  consider 
that  the  company  is  bound  to  do  anything  more;  but  that,  as  a 
general  rule,  and  subject  to  any  particular  considerations,  when- 
ever proper  information  has  been  refused,  the  company  must  be 
treated  as  not  having  performed  their  duty  to  the  customer,  and 
th"  question  will  then  arise  whether  they  should  not  be  obliged 

j-iit  the  whole  of  these  details  <>ut  in  tn.-ir  rate-book  for 
everybody  to  see ;  but  in  no  case  does  the  customer's  right  to 

>rmation  depend  upon  the  question  whether   it   is  such  that 

pul. lie  should  also  have  it,  although  our  power  to  grant  relief 
may  be  so  limited  in  any  particular  case." 
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487.— Birchgrove  Steel  Co.  v.  M.K.,  1887,  5  Ey.  &  Ca.  Tr.  Gas.  229. 

The  defts.  claimed  to  be  entitled  to  charge  for  the  services 
of  collection,  cartage,  loading,  weighing,  craneage,  covering, 
shunting,  special  siding  accommodation,  waiting  in  structures  for 
delivery,  distribution  and  collection  in  the  steel  works  and 
private  sidings,  delivery  of  empty  waggons  at  the  private  sidings, 
and  town  toll. 

The  applicants  claimed  to  be  supplied  with  full  details  of  all 
these  charges. 

By  the  Court:  A  trader  is  entitled  to  know  from  a  railway 
company,  and,  if  necessary,  to  have  the  information  put  down  in 
the  rate-book,  how  much  of  a  rate  is  for  movement  along  the 
line,  and  how  much  is  for  other  expenses  ;  and  he  is  also  entitled 
to  know,  as  regards  these  expenses,  the  nature  and  details  of 
them.  "  If  our  view  of  the  law  about  terminal  expenses  and 
charges  had  been  upheld,  very  few  particulars  would  in  any  case 
have  been  needed  to  be  given,  because  we  were  of  opinion  that 
there  were  very  few  terminal  expenses  for  which  a  railway  com- 
pany could  exceed  the  maximum  mileage  rate ;  but,  according 
to  the  law,  as  it  is  laid  down  by  the  Divisional  Court,  a  railway 
company  may  charge  over  and  above  the  mileage  rate  for  almost 
any  expenses  which  it  incurs  for  almost  any  service  which  it 
does  or  any  service  which  it  provides  at  either  end  in  the  journey 
of  traffic,  subject  only  to  this :  that  the  Railway  Commissioners, 
upon  application  made  to  them,  are  to  decide  whether  any 
expenses  which  the  company  say  is  charged  for  it  in  the  rate  is 
an  expense  for  which  they  can  make  a  charge;  and,  secondly, 
whether  the  amount  which  is  charged  for  that  expense  in  the 
rate-book  is  a  reasonable  amount  or  not.  Therefore,  in  my 
opinion,  the  degree  in  which  details  should  be  given  in  the  rate- 
book should,  in  each  case,  depend  upon  and  be  regulated  by  the 
consideration  of  what  is  necessary  for  those  two  objects  to  be 
given  effect  to ;  that  is  to  say,  to  enable  the  Commissioners  to 
say — of  course,  upon  the  basis  of  the  Divisional  Court — if  an  appli- 
cation should  be  made  to  them,  whether  an  expense  charged  for 
in  the  rate  is  an  expense  which  the  railway  company  can  properly 
charge  for,  and  whether  the  amount  that  they  put  down  as  charged 
in  the  rate  for  that  expense  is  a  reasonable  amount  or  not." 

Order  made  as  applied  for,  costs  reserved  until  the  further 
hearing  as  to  the  reasonableness  of  the  particular  charges. 
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438.— Pelsall  Coal  and  Iron  Co.  r.  L.  &  N.W.R.,  1889, 
7  Ry.  &  Ca.  Tr.  Gas.  1. 

An  application  under  section  14  of  the  Regulation  of  Railways 

.  1873,  that  the  defts.  should  distinguish  in  their  station  rate- 
books the  charges  made  for  conveyance  and  terminal  services  as 
regards  certain  rates  specified. 

For  the  defts. :  The  applicants  do  not  send  traffic  at  the  rates 
alleged  to  be  charged  to  their  competitors,  and  as  regards  such 
rates  they  are  not  persons  "  interested  "  within  the  meaning  of 
th«-  section.  Many  of  the  rates  in  the  schedule  are  for  places  not 
on  the  L.  &  N.W.R.,  and  the  defts.  have  not  the  required  infor- 
mation in  their  possession. 

The  Court  (Wills,  J.,  and  Mr.  Commissioner  Price,  Sir  F.  Peel 
dissenting)  dismissed  the  whole  application,  on  the  ground  that 
it  had  not  been  made  with  sufficient  formality.  The  absence  of 
the  due  formality  arose  principally  from  the  fact  that  at  the  date 
of  application  made,  the  rules  of  the  Railway  Commission  had  not 
been  published,  and  the  applicants,  without  sufficient  advertence, 
had  followed  the  old  procedure.  The  original  application  was 
filed  on  the  1st  of  March,  1889,  and  the  rules,  although  dated 
the  22nd  of  February,  were  not  published  until  some  time  after. 

\\ 'ills,  .1.  :  According  to  the  Statute,  the  rates  to  be  distin- 

-hed  are  the  rates  to  places  to  which  the  company  "  books  "  ; 
the  applicants  allege  that  the  company  "  quotes  rates  "  to  the 
places  mentioned,  and  their  affidavit  treats  the  two  expressions 
as  being  synonymous.  If  a  railway  company  quote  a  rate  and 
forward  traffic  in  an  isolated  instance,  1  am  not  at  present,  and 
NMtliuut  more  evidence  as  to  commercial  and  railway  practices, 
iiH-liiM-1  to  think  that  an  isolated  transaction  of  that  kind  would 
ite  a  case  in  which  the  company  ''book"  within  the 
meaning  of  the  section.  On  the  other  hand,  I  wish  to  give  DO 

atenance  to  the  notion  that  the  company  can  evade  the 
section  by  calling  the  process  "quoting  a  rate,"  when  in  real  it  \ 
they  are  making  a  practice  of  regularly  accepting  and  conveying 
goods.  But  hen-,  \\hih-  tin-  a]>]>li<-uiite  complain  that  the  rates 
quoted  to  their  rivals  constitute  an  mid  in-  oe  to  them,  their 

..iv its  stop  short  at  this  point,  and  do  not  allege  that  any 

is  actually  carried  at  the  rates  quoted  and  complaint- 
In  <1<  hinlt   of  its  being  shown  that  the  applicants'  rivals  have 
any  traffic  carried  at  the  rates  mentioned,  it  does  not  appear  that 
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they  are  persons  "interested"  within  the  meaning  of  the  section. 
The  L.  &  N.W.R.  contend  that  no  one  is  "  interested  "  except  the 
person  who  has  to  pay  the  rate  in  respect  of  which  the  order  is 
sought.  The  section  occurs  in  a  series  of  Acts,  of  which  the  most 
important  purpose  was  to  put  a  stop  to  undue  preferences,  and 
the  usefulness  of  the  section  would  be  destroyed,  and  its  aim 
paralyzed,  by  putting  upon  it  any  such  narrow  construction.  "  In 
my  opinion,  any  person  who  makes  out  by  proper  evidence  that 
the  rates  which  he  seeks  to  have  dissected  are  really  and  sub- 
stantially competitive  rates  with  his  own,  is  a  '  person  interested  * 
within  the  meaning  of  the  section.  I  am  equally  clear  that  it  is 
the  duty  of  the  applicant  to  make  out  such  a  case  ;  that  the  Act 
did  not  mean  to  oblige  the  railway  company  to  volunteer  the 
information  in  question  in  their  books  or  elsewhere,  nor  to  subject 
them  either  to  the  indulgence  of  an  idle  and  vain  curiosity,  or  to 
a  speculative  or  vexatious  endeavour  to  make  out  a  trivial  or 
imaginary  grievance."  "I  wish  to  add  that  once  it  is  established 
that  the  applicant  is  interested,  a  very  moderate  degree  of 
evidence,  showing  a  legitimate  purpose  for  which  the  information 
is  sought,  would,  in  ordinary  cases,  be  sufficient  to  satisfy  me  that 
the  discretion  of  the  Commissioners  ought  to  be  exercised  in 
favour  of  the  application."  The  operation  of  the  section  is  not 
confined  to  rates  for  traffic  beginning  and  ending  upon  a  single 
line  of  railway.  The  refusal  of  a  single  company  to  distinguish 
a  through  rate  would  only  result  in  the  necessity  of  adding 
another  company  as  deft.,  but,  as  before,  the  affidavits  do  not  say 
that  any  traffic  is  carried  at  the  rates  in  question. 

Sir  F.  Peel  was  of  opinion  that  the  applicants  had  sufficiently 
shown  the  interest  they  had  in  the  rates  which  they  asked  to 
have  distinguished.  The  affidavits  before  the  Court  did  not  set 
out  the  statements  of  fact,  which,  in  the  opinion  of  the  learned 
judge,  they  ought  to  contain,  but  they  referred  to  their  applica- 
tion of  the  1st  of  March,  in  which  all  the  facts  of  the  case  were 
stated  with  due  formality.  Apart  from  the  question  whether  the 
facts  of  the  original  application  might  be  assumed  to  be  kno>vn 
to  the  Court,  the  Hon.  Commissioner  did  not  consider  their 
existence  necessary  in  order  to  satisfy  them  that  the  applicants 
were  interested  parties  within  the  meaning  of  the  Statute.  "  In 
the  common  case  of  persons  about  to  enter  upon  some  business  on 
premises  adjoining  a  station,  and  seeking  to  know  all  about  the 
rates  on  their  particular  description  of  traffic,  and  who  have  made 


PUBLICATION   OF   RATES. 

and  been  refused  a  demand  for  such  information,  are  they  to  be 
denied  a  locus  standi  under  this  section  because  they  have  as  yet 
had  no  transactions  with  the  railway  company?  They  are  in- 
terested, beyond  all  doubt,  and  all  that  the  enactment  requires  is 
that  an  applicant  should  be  interested.  It  does  not  say  interested 
in  any  particular  way,  nor  at  all  how  interested ;  and  as  the 
enactment  is  not  one  to  be  narrowly  expounded,  I  am  of  opinion 
that  interested  means  here  what  it  would  mean  in  popular  lan- 
guage, however  interested,  and  that  it  takes  in  all  persons  who 
h;ive  a  bond  fide  interest  in  knowing  how  the  particular  rates  that 
are  the  subject  of  their  application  are  made  up." 

489.— Tomlinson  v.  L.  &  N.W.R.,  1890,  7  Ry.  &  Ca.  Tr.  Gas.  22. 

The  applicant  was  the  owner  of  a  short  brancli  of  railway 
having  a  connection  with  the  defts.'  railway  near  Preston,  and 
of  extensive  premises  in  that  town,  laid  out  for  the  reception 
and  delivery  of  railway  traffic,  and  known  as  the  Greenbank 
Mat  ion.  By  agreement,  the  rates  charged  on  the  Greenbank 
traffic  were  to  be  those  in  force  for  the  time  being  at  the 
company's  Preston  station,  and  an  all-round  allowance  of  9d. 
I  MM-  ton  was  made  to  the  applicant  out  of  the  rates,  as  the 
«  {'livalent  of  the  station  and  service  terminal,  on  traffic  other 
than  mineral.  During  the  course  of  the  revision  of  the  c 
pany's  maximum  powers  it  became  apparent  that  the  sums 
included  in  the  rates  for  the  services  valued  at  9</.  were  much 
more  than  this,  being  estimated  roughly  at  something  less  than 
Is.  3d.  on  such  traffic  as  grain,  and  reaching  3s.  Qd.  on  traffic 

iged  at  the  highest  maximum  rates.  The  applicant  was 
desirous  of  obtaining  better  terms  for  the  use  of  the  premises, 
and  as  a  preliminary  step  towards  doing  so,  required  to  have 
certain  rates  dissected  in  accordance  with  section  14  of  the 
Regulation  of  Railways  Act,  1873. 

//•  W,  by  the  Court,  that  the  rate- book  kept  at  the  <  Jr.-.  MI  kink 

station  did  not  come  within  the  terms  of  the  section,  and  thai 

ih'  v  had  no  jurisdiction  to  make  the  order  applied  for.    "The 

'in  Preston  are  identical  with  those  from  Greenbank,  and 

r  very  much  the  same  services,  and  as  the  applicant  cannot 

th"  division    in  respect  of  the   rates  which  are  specially 
applicable  to  h  .flic,  she  is  at  once  suflicicntly 

rested   and   has  sufficient  legitimate  ground  for  requiring 

information;  she  is  entitled  to  the  order  in  respect  of  the 
in  2  C 
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book  kept  at  Preston  of  rates  outward  from  Preston.  There 
is  no  difficulty  raised  by  the  fact  that  the  summons  does  not  ask 
for  the  division  of  these  rates.  We  have  all  the  facts  before  us, 
which  show  that  the  applicant  is  entitled  to  the  remedy,  and 
can  treat  the  summons  as  amended." 

In  the  course  of  the  hearing  it  was  stated  that  on  appli- 
cation made  to  the  general  manager,  the  reply  made  was,  that 
the  rates  charged  did  not  exceed  the  company's  authorized 
charge  for  conveyance,  and  that  the  rates  accordingly  included 
nothing  for  station  or  service  terminals. 

Wills,  J. :  The  Court  would  not  be  so  strictly  bound  by  the 
letter  of  the  Act  as  to  be  satisfied  with  such  an  answer.  They 
would  not  readily  assume  that  valuable  services  were  rendered 
by  the  company  for  nothing. 

Upon  the  order  being  made,  the  defts.  complied  with  it  by 
preparing  a  statement  in  which  the  amount  allotted  as  the 
conveyance  charge  was  the  total  rate  charged  in  those  cases 
where  the  maximum  charge  authorized  by  the  company's  Special 
Act  was  equal  to  or  exceeded  it;  but  where  some  margin  of 
charge  was  left  they  attributed  it  in  the  first  place  to  cartage, 
and  the  remainder  only  was  allocated  to  terminal  charges.  Thus, 
in  rates  including  charges  for  collection  and  delivery,  the  amount 
attributed  to  cartage  might  be  nothing,  or  any  sum  between 
that  and  the  full  cartage  allowance,  and  in  the  same  manner 
the  proportion  attributed  to  terminals  varied  on  the  same  class 
of  traffic,  according  as  to  whether  it  was  forwarded  to  one  station 
or  another,  from  nothing  to  6d.  or  Is. 

The  applicants  complained  that  this  mode  of  dissection  was 
illusory  only,  and  formed  no  substantial  compliance  with  the 
order  of  the  Court. 

For  the  defts.  it  was  contended  that  the  providing  of  the 
information  required  to  be  supplied  by  Acts  of  Parliament  and 
ordered  by  the  Court  was  almost  of  the  nature  of  an  impossi- 
bility. The  rates  of  railway  companies  were  not,  in  fact,  com- 
piled by  the  aggregation  of  the  details  into  which  they  were 
afterwards  required  to  be  dissected,  and  the  company  claimed 
to  be  allowed  to  follow  the  practice  of  the  late  Commissioners, 
who  had  held  that  if  a  rate  was  within  the  limits  of  the  com- 
pany's powers  they  might  elect  to  allocate  the  details  in  what- 
ever manner  might  suit  them.  In  so  doing  it  was  possible  that 
they  might  lay  themselves  open  to  a  charge  of  undue  preference, 
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but  if  they  chose  to  accept  that  risk  there  was  no  obligation 
on  them  to  make  any  charge  at  all  in  respect  of  any  particular 
item,  or  to  say  that  they  did  so,  if,  in  reality,  they  considered 
that  they  did  not.  Under  the  stress  of  water  competition  a 
1  L'-.  rate  might  be  reduced  to  8s. ;  it  was  immaterial  to  the 
company,  they  had  not  considered,  and  they  did  not  know, 
wh ether  the  4s.  reduction  in  such  a  case  was  upon  conveyance, 
cartage,  or  terminals,  and  it  was  practically  impossible  for  them 
to  tabulate,  as  desired,  facts  which  in  reality  did  not  exist. 

AYills,  J. :  Such  an  application  as  the  present  ought  never 
to  have  been  made.  The  railway  company  had  obeyed  the  order 
and  had  distinguished  the  rates  asked  for.  Had  the  applicant 
approached  the  railway  company  in  a  conciliatory  spirit,  no 
<loubt  they  would  have  given  such  further  explanation  as  might 
have  been  necessary,  but,  without  giving  them  an  opportunity 
of  doing  so,  or  answering  their  letter  asking  what  it  was  which 
complained  of,  the  matter  was  brought  directly  to  the 
notice  of  the  Court.  Had  it  not  been  that  the  matter  was  one 
in  which  the  public  as  well  as  the  applicant  was  interested,  the 
motion  would  have  been  dismissed  with  costs. 


490.— Lancashire  and  Cheshire  Conference  on  Railway  Rates 
v.  L.  &  N.W.R.,  1895,  Times,  Dec.  17th. 

The  applicant  association  had  presented  to  the  Board  of  Trade 

on  behalf  of  its  members  some  500  complaints  of  increases  of  rate. 

Pending  their  consideration,  they  filed  an  application  raising  the 

point  that  no  notice  of  the  intended  increase  had  been  given  in 

nance  of  subsection  6,  section  33,  of  the  Traffic  Act,  1888. 

The  Board  of  Trade  had  prescribed  the  manner  of  publica- 
ti*»n  by  an  Order  dated  25th  January,  1889.  (See  Appendix.) 

•T  correspondence,  negotiations,  and  meetings  held  between 
.i  I -I  i!  i' 'ant  association,  the  principal  railway  companies,  and 
the  Board  of  Trade,  the  Board  determined  to  sus]><>n<i  the  opera- 
tion of  their  Order  during  the  three  months  of  January,  February, 
and  March,  1893,  and  issued  an  Order  to  that  effect,  dated  6th 
December,  1892.  (See  Appendix.)  The  railway  compam  - 

•  •rally  availed  themselves  of  this  opportunity  to  publish  all 

i  rates  at  the  maximum. 

The  application  denied  the  right  of  the  Board  of  Trade  either 
to  suspend  the  operation  of  the  Act  of  Parliament  or  to  vary  their 
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own  Order,  and  recited  as  res  gestse  the  meetings  and  corre- 
spondence leading  to  the  issue  of  the  Order  claimed  to  be  invalid. 

On  an  appeal  from  an  order  of  the  Registrar  requiring 
certain  paragraphs  to  be  struck  out  as  irrelevant,  Collins,  J., 
held  that  negotiations  between  the  parties  held  under  the  auspices 
of  the  Board  of  Trade  were  irrelevant  to  the  issue,  which  was 
whether  the  Board  of  Trade  had  authority  to  issue  the  Order 
impugned,  and  not  whether  they  had  acted  wisely  in  so  doing. 

[N.B. — Before  the  hearing  of  the  application  the  association 
came  to  an  understanding  with  the  different  railway  companies 
in  respect  of  the  complaints  made,  and  the  application  was  with- 
drawn, without  any  decision  being  given  by  the  Court  upon  its 
merits.] 

491.— New  Union  Mill  Co.  v.  G.W.R.,  1896, 9  Ky.  &  Ca.  Tr.  Cas.  152. 

The  opinion  of  the  Court  was  taken,  by  way  of  an  application 
to  determine  a  difference  which  had  arisen  between  the  parties, 
as  to  whether  the  defts.  had  sufficiently  complied  with  the  pro- 
visions of  section  33,  subsection  3,  of  the  Traffic  Act,  1888,  whet 
they  stated  that  the  whole  of  a  given  rate,  being  under  the 
maximum,  was  attributed  by  them  to  "  conveyance,"  when  the 
rate,  in  fact,  covered  the  performance  of  various  other  services. 
The  rate  in  question  was  the  rate  of  11s.  3d.  for  grain,  Birken- 
head  to  Birmingham. 

Counsel  for  defts. :  There  is  great  competition  for  this  traffic, 
and  the  defts.  are  compelled  to  forego  many  charges  to  which 
they  are  entitled,  or  lose  it  altogether.  It  is  immaterial  to  them 
whether  they  elect  to  forego  2s.  of  their  legitimate  rate  for 
conveyance  or  render  a  service  which  costs  2s.  for  nothing. 
When  called  upon  to  dissect  the  rate  they  are  at  liberty  to  elect 
any  method  they  think  fit  in  so  doing. 

By  the  Court :  If  the  company  elect  to  make  that  statement 
in  a  formal  document,  and  take  the  responsibility  for  so  doing, 
we  cannot  say  that  the  section  has  not  been  complied  with.  Their 
so  doing  may  involve  them  in  a  claim  for  undue  preference,  to 
which  they  may  possibly  consider  they  have  a  sufficient  defence. 
No  such  question  is  before  the  Court  for  consideration.  The 
Court  is  bound  by  Tomlinson's  case,  489,  to  hold  that  the  dissection 
is  sufficient. 


SUNDRY. 

500. — Reg.  (Ruabon  Brick  and  Terra  Cotta  Co.)  v.  G.W.R., 
1893,  62  L.J.Q.B.  572. 

The  Ruabon  Brick  Co.  were  owners  of  an  estate  which  con- 
tained a  deposit  of  clay  suitable  for  their  undertaking.  On  a  part 
of  the  estate  was  a  railway  constructed  by  private  individuals 
without  the  sanction  of  Parliament.  The  defts.  obtained  powers 
to  purchase  the  railway  compulsorily,  and  gave  notice  to  treat  for 
the  land  only.  The  award  under  which  the  purchase-money  was 
assessed  expressly  excluded  the  value  of  the  clay  on  the  ground 
that  it  was  a  mineral  within  the  Railways'  Clauses  Act,  1845. 

In  January,  1892,  the  Ruabon  Co.  gave  notice  of  their 
intention  to  work  the  clay  lying  under  the  railway ;  the  defts. 
refusing  to  purchase,  they  did  so  in  the  manner  usual  in  the 
district  by  quarrying  from  above,  first  removing  the  surface  soil 
to  prevent  its  mixing  with  the  clay.  The  effect  of  working  the 
clay  was  to  let  down  the  railway,  which  was  mainly  used  by  the 
Ruabon  Co.  for  the  purpose  of  sending  their  goods  over  it. 
The  railway  company  having  refused  to  restore  the  railway,  the 
Ruabon  Co.  applied  for  a  mandamus  to  compel  them. 

//</</,  l>y  the  Divisional  Court  (Coleridge,  C.J.,  and  Cave.  J.) 
and  the  Court  of  Appeal  (Esher,  M.R.,  Bowen  and  Kay,  L.JJ.), 
that  the  enabling  words  of  the  statute  cannot  be  construed  as 
compulsory,  and  that  the  Courts  have  no  jurisdiction  to  make 
the  order  applied  for. 

501. — Smith  and  Forrest  v.  L.  &  N.  W.R.  and  other  railway  companies, 
190<».  / v,..s  May  19th. 

Complaint  of  increase  of  rates  on  oil,  tallow,  and  other 
art  id.  >  Tin*  application  is  set  out  in  full  in  the  Appendix  to 
Vol.  I.  The  following  tables,  numbered  M.R.  1  to  M.R.  15,  were 
put  in  by  the  Midland  Co.  in  support  of  their  contention  that 
an  increase  of  5'17  per  cent,  in  the  ratio  of  tho  expenditure  to 
the  receipts  wouM  justify  an  increase  in  the  rate  of  5  per  cent. 
Tables  prepared  at  the  request  of  the  applicants  for  the  year 
1  ^7~)  showed  the  ratio  of  goods  expenditure  for  that  year  to  be 
57-98  per  cent,  as  compared  with  56-69  in  1892. 

Similar  tables  were  also  prepared  by  the  G.W.R.  Go.  and 
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by  the  L.  &  N.W.E.  Co.,  the  summarized  results  of  which  were 
given  on  tables  G.W.  1,  L.  &  N.W.  1.  Tables  numbered  S.F.  1 
to  S.F.  18  were  put  in  by  the  applicants  in  reply. 

A  summary  of  the  arguments  based  upon  them  is  given  in 
Yol  L,  Chapter  XXVIII. ;  the  judgments  of  the  members  of  the 
Court  are  given  in  extenso  in  Chapter  XXIX.  Certain  of  the 
points  raised,  other  than  those  relating  to  increased  rates,  were 
partially  disposed  of  during  the  course  of  the  hearing. 

The  applicants  complained  that  station-to-station  rates  were 
not  inserted  in  the  rate-books,  that  rates  including  the  services 
of  both  collection  and  delivery  were  charged  at  stations  where 
there  was  no  cartage  staff,  that  delay  and  difficulty  were  met 
with  in  obtaining  a  rebate  in  respect  of  the  cartage  charged,  but 
not  performed,  and  that  in  many  instances  the  rebate  allowed 
was  a  portion  only  of  the  sum  added  to  the  rates  for  cartage. 
Upon  the  latter  point  an  instance  was  mentioned  where  the 
cartage  charge  was  Is.  4d.,  and  the  rebate  allowance  was  10c?. 
only. 

Wright,  J. :  "  The  difficulty  is  that  to  a  station-to-station 
customer  you  cannot  charge  6d.  for  being  ready  to  cart,  which 
is  what  is  really  included  in  the  Is.  4d.  cartage.  It  is  Wd.  for 
cartage,  and  Qd.  for  being  ready  to  cart." 

Counsel  on  behalf  of  the  L.  &  N.W.R.  Co.  then  expressed  a 
willingness  to  quote  a  station-to-station  rate  whenever  there  was 
a  ~bona  fide  application  for  real  business.  [Wright,  J. :  I  do  not 
see  how  you  could  resist  it.]  The  defts.  objected  to  encumber 
their  rate-books  with  the  entry  of  a  great  variety  of  rates  which 
were  never  wanted.  Upon  the  understanding  that  rates  would 
be  quoted  and  entered  in  the  rate-book  when  asked  for,  the 
Court  postponed  the  consideration  of  the  more  general  question. 

Wright,  J. :  "  Speaking  for  myself,  I  should  hesitate  a  very 
long  time  before  I  said  that  the  railway  companies  were  bound, 
without  a  rate  being  asked  for,  to  give  it  at  all.  We  all  wish  to 
keep  the  question  open,  because  of  its  possible  importance, 
whether  railway  companies  ought  not  of  their  own  accord  to  do 
something  of  the  kind,  but  it  is  far  too  important  for  us  to  say 
anything  one  way  or  the  other  without  necessity.  Here  it  is 
obviously  not  necessary  for  us  to  lay  down  the  law  on  that  point, 
as  the  company  agree  to  give  the  rates  asked  for." 

Upon  the  question  of  the  indirect  increase  of  certain  Man- 
chester rates  owing  to  the  reduction  of  the  rebate  allowed — 
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Wright,  J.  :  "I  do  not  think  it  has  been  shown  that  there 
has  been  anything  unreasonable  in  bringing  the  rebate  at  Man- 
chester into   line  with   the   rebate  at   other   places  which   are 
similarly  stated.     It  seems  to  me  a  thing  which  is  prima  J 
reasonable." 

The  applicants  complained  of  direct  and  indirect  increases 
in  the  charges  on  returned  empties. 

Wright,  J. :  "  There  must  be  some  common  sense  in  these 
things.  On  the  traffic  over  the  L.  &  N.W.R.  the  total  increase 
has  been,  so  far  as  the  applicants  pay  for  the  empties,  about 
3s.  6d.  a  year,  and  assuming  that  their  customers  pay  as  much, 
an  increase  of  only  7s.  a  year.  Unless  some  greater  grievance 
than  that  can  be  made  out,  I  think  we  ought  not  to  disarrange 
a  system  which  has  been  in  force  since  1893." 

Upon  the  question  of  the  validity  of  the  notices  given  of  the 
increases  of  rate  intended  to  be  made  in  1893,  counsel  for  the 
applicants  contended  that  the  Board  of  Trade  had  no  power  t .  > 
vary  their  order,  dated  the  25th  January,  1889,  as  they  purported 
to  do  by  an  order  dated  6th  December,  1892  (see  both  orders, 
Vol.  L,  Appendix).  If  they  had  such  power  still  the  later  order 
prescribed  no  manner  of  giving  notice  of  increased  rates,  and 
was  otherwise  ultra  vires  and  invalid.  Further,  it  had  not  been 
obeyed  by  the  companies,  especially  upon  the  point  that  station- 
to-station  rates  were  not  entered  in  their  rate-books. 

W  right,  J. :  "  When  rates  have  been  in  force  for  six  years 
I  think  we  ought  to  presume  that  they  were  duly  published, 
except  in  so  far  as  some  definite  objection  is  taken,  and  in 
tained,  to  their  publication.  Now,  here  no  objection  has  been 
taken,  nor  any  evidence  called  in  support  of  any  objection,  or 
argument  raised  in  support  of  it,  except  the  formal  one  that 
arises  upon  the  orders,  if  I  may  so  call  them,  of  the  Board  of 
There  are  two  objections :  The  first  is,  that  the  Act  of 
Parliament  of  1888, section  33, sub-section  u,  requires  that  a  notice 
of  increase  shall  be  given,  and  that  the  Board  of  Trade  have 
no  power  to  allow  anything  in  substitution  for  that.  I  think  it 
i>  [>erfectly  plain  that  the  objection  fails  altogether.  Notice 
of  increase  is  to  be  given,  but  it  is  to  be  given  in  such  form  as 
the  Board  of  Trade  prescribe,  and  if  the  Board  of  Trade  see  fit 
to  prescribe  that  notice  of  increase  is  to  be  given  in  the  form 
of  a  notice  of  the  new  rates,  instead  of  a  notice  of  the  increase 
in  the  rates,  or  any  other  form,  it  seems  to  m<  that  that  is 
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altogether  within  the  competency  of  the  Board  of  Trade,  and 
within  the  discretion  entrusted  to  them  by  Act  of  Parliament. 
The  Board  of  Trade  have  prescribed  in  what  way  an  increase  is 
to  be  notified,  and  the  only  remaining  question  is  whether  that 
prescription  has  been  followed,  with  a  third  question  as  to  whether 
they  have  power  to  vary  the  prescription. 

"  On  the  second  question  it  is  plain  on  the  face  of  the  thing 
that  what  the  railway  companies  have  done  is  just  what  the 
Board  of  Trade  directed  them  to  do.  The  Board  of  Trade  saw 
that  it  was  impossible  to  require  the  railway  companies  actually 
to  perform  all  these  prescriptions  by  a  certain  date,  and  therefore 
the  Board  of  Trade  were  satisfied  by  requiring  the  railway  com- 
panies to  advertise,  and  that  was  done,  and  by  requiring  the 
railway  companies  to  put  up  placards  in  each  of  their  passenger 
and  goods  stations  bearing  certain  intimations,  and  that  was  done. 
One  of  the  intimations,  no  doubt,  was  an  intimation  that  the 
rate-books  would  be  kept  in  the  proper  manner  as  required  by 
section  14  of  the  Act.  That,  I  take  it,  was  not  done.  But  ail 
that  was  required  under  the  Board  of  Trade  prescription  for 
bringing  into  operation  the  increase  was  the  publication  of  the 
intimation  that  it  would  be  done,  leaving  it  to  the  parties  who 
were  dissatisfied  with  the  way  in  which  it  was  done  to  seek  their 
remedy  under  the  earlier  Act. 

"  Then  comes  Mr.  Waghorn's  other  point,  that  the  Board  of 
Trade  having  once  prescribed  the  form  of  doing  it  had  no  power 
to  prescribe  it  differently.  Now,  the  Interpretation  Act  of  1889, 
to  which  he  very  properly  referred,  no  doubt,  only  applies  to 
Acts  as  a  rule  which  came  into  operation  after  it  was  passed, 
but  it  will  not  alter  the  proper  construction  of  an  earlier  Act ; 
and  when  an  earlier  Act  in  a  merely  administrative  department 
is  to  prescribe  how  a  thing  is  to  be  done  it  is  quite  clear  that 
that  department  is  not  bound  by  its  first  prescription,  but  may 
correct  it  within  any  limits  which  the  nature  of  the  subject- 
matter  or  the  requirements  of  the  Act  of  Parliament  may 
necessitate.  There  is  no  reason  why  the  Board  of  Trade  should 
not  have  altered  their  prescription.  I  do  not  say  that  there  might 
not  be  cases  in  which  the  parties  might  complain  of  their 
doing  it,  but  I  do  not  see  how  any  such  complaint  could  have 
been  effectual.  I  think  there  is  no  doubt  whatever  on  these 
points." 


SMITH   AND   FORREST  V.   L.  &  N.W.R.  393 

M.   E.    1. 

MIDLAND   RAILWAY. 

YKAR   1880. 
TOTAL  W.-HKIN.;  EXPKXSBS  AND  ESTIMATED  AMOUNT  DUE  TO  MINERAL  TRAFFIC. 


Basis  of 
Apportionment. 

Estimated  amounts  due  to 

Total  per  half-yearly 
reports. 

Passengers. 

Goods. 

Minerals. 

£ 

£ 

£ 

£ 

3laintenance   of 

Train  mileage 

way,  works  and 
stations 

including 
proportion  of 

211 

140,139 

June    266,707 
Dec.      ::. 

(p. 

shunting,  etc. 

594,028 

• 
power  (p.  3) 

cost  per  train 
mile 

..959 

::i  1,622 

309,049 

June    447,338 
Dec.      4«9,292 
916  630 

ige       and 
waggon       re- 

waggons, 
number  of 

142,211 

14*271 

11,607 

June    161.126 
Dec.      150,964 

s  (p.  4) 

v.  -hides 

302,080 

Traffic  expenses 

Gross  receipts 

417,367 

55' 

187,600 

June    569,404 

(p.  5) 

Dec.      592.208 

1,1' 

-General  charges 
CD  6) 

Do. 

41.102 

54,829 

36,955 

June      65,465 
Dec.       67,431 

\r'  "/ 

132,886 

Law  charges 

Do, 

3,009 

4,014 

2,705 

•Inn.           4,194 

(D.  6} 

Dec.        6.534 

VF*  "/ 

9728 

iinentary 

Do. 

1,005 

1,340 

904 

June        1,000 
Dec.         2,249 

(p.  6) 



Compensation- 

ml  figures 

18,247 

— 

— 

June        5,736 

passenger 

Dec.       12,611 
18,247 

-Compensation  — 
goods 

Do. 

— 

27,787 

— 

June      14,530 
Dec.       13.266 
27,787 

Bates  and  taxes 

(n    •',  > 

Gross  receipts 

53,321 

71,129 

47,943 

June      83,012 
Dec.       89.381 

(  ['•   9) 

172,393 

Government  <luty 

Actual  figures 

56,818 

— 

— 

June      26,888 
Dec.       30,990 

—  —  —     56*818 

•Carriage       and 
waggon  hire 

Do. 

/Credit 
\      5,295 

L'TJTS 

— 

June      10,603 
Dec.       11.281 

! 

CB. 

"  4190 

TOTALS    ... 

no 

1,417,088 

7*4001 

8,41 

June  1,644.9.12 

Deo.  1,772,419 

TOTAL 

8,417,351 

Percentage  of  mineral  working  expenses  on  mineral  receipts    ...    88-75 
L---I-  goods  „  ••!•.' 

j.:'-i)--r     ,.  passenger     ,. 

f.  tal 
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M.  B.  2. 
MIDLAND  KAILWAY. 

YEAH   1880. 
MAINTENANCE  OF  WAY,  WORKS,  AND  STATIONS. 


Maintenance  

Eepairs  of  stations  and  buildings  : 

June  half-year  

December  half-year 

(P.I) 

Total  expenditure 


£        £ 

488,985 

43,146 
61,897 
105,043 

594,028 


Division  in  ratio  of  train  mileage,  including  assisting  and  one-fourth  of 
shunting-engine  mileage ;  the  maintenance  of  sidings  being  estimated  at  about 
one-fourth  of  the  cost  of  maintaining  running  lines.  Cost  of  repairs  of  stations 
and  buildings  is  divided  between  passenger  and  goods  miles  only. 

CALCULATION  OF  MILEAGE. 


Passenger. 

Goods. 

Mineral. 

Total. 

Net  train  miles  (p.  8) 
Assisting-engine  mileage 
(p.  8)      
One-fourth  shunting-engine 
mileage  (p.  8)    

11,223,380 
126,934 
108,068 

9,431,189 
49,306 
761,444 

8,027,269 
41,967 
648,116 

28,681,838 
218,207 
1,517,628 

Total  ... 

11,458,382 

10,241,939 

8,737,352 

30,417,673 

21,700,321 

APPORTIONMENT. 


Passenger. 

Goods. 

Mineral. 

Total. 

Total  miles. 

Maintenance...  £488,985  -i-  30,417,673 
=  3*8582d.  per  mile           
Stations  and  buildings    ...    £105,043 

Pass,  and  goods  miles. 

-*-  21,700,321  =  I'lQlld.  per  mile 

184,198 
55,468 

164^648 
49,575 

140,139 

488,985 
105,043 

Total  ... 

239,666 

214,223 

140,139 

594,028 
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M.  E.  3. 
MIDLAND  RAILWAY. 

YEAR   1880. 
COST  OF  ENGINE-PONVKI:. 
Total  expenditure  (p.  1) 


£916,630. 


Net  train  mileage. 

Estimated 
cost  per 
train  mile. 

Net 
locomotive 
expenditure. 

Passenger  (p.  8) 

Mile*. 
11,223,380 

./. 

6-32 

295,959 

Goods  (p.  8) 

9,431,189 

7-93 

311. 

Mineral  (p.  8) 

8,027,269 

9-24 

309,049 

Total     ...     28,681,838 

Total  net  locomotive  expenditure  year  1880  

916,630 

M.  R.  4. 
MIDLAND  RAILWAY. 

YEAR  1880. 
CARRIAGE  AND  WAGGON  EXPENSES. 


Total  expenditure  — 

£ 

£ 

Carriages,  June  half-year  .  .  . 

...     72,469 

Dec. 

...     67,025 



139,494 

Waggons,  Juno      „ 

... 

Dec. 

...     81,223 



157.1 

Repairs  to  shops  and  buildings 
Gas 

|     June 

5          8,408 

I            ;!<>'.. 

Do.           do. 

(      Dec. 

5           2,400 
( 

(P.I) 


Total 
(Continued,  next  page.) 
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M.  K.  4. — continued. 


£  £ 

Passenger  carriage  expenses  139,494 

Half  repairs  to  shops  and  buildings  and  gas    ...       2,717 

142,211 


Waggon  expenses    ...  ...  157,162 

Half  repairs  to  shops  and  buildings  and  gas   ...       2,717 


Total 


159,879 
302,090 


DIVISION  OP  WAGGON  EXPENSES  IN  PROPORTION  TO  NUMBER  OF  VEHICLES. 


Vehicles. 
In  stock  31st  December,  1880. 

Goods. 

Mineral. 

Total  goods  and 
mineral  vehicles. 

Cattle-trucks        

1,285 

Goods-  waggons     ... 
Covered  goods-waggons  

25,589 
903 

Coke  and  coal  trucks       

1,965 

Creosote-tanks 

18 

Timber-trucks      

1,635 

Break-vans.     Total    949,   appor-  ) 

tioned  59'74%  to  goods,  and  \ 

567 

382 

40-26%  to  minerals  ) 

29,997 

2,347 

32,344 

PERCENTAGE  FOR  APPORTIONMENT  OF  BREAK -VANS  IN  RATIO  TO 
TRAFFIC  RECEIPTS. 


Goods  receipts  (p.  6) 
Mineral 


£ 

2,750,145 
1,853,499 

4,603,644 


59-74% 
40-26% 

100-00% 


APPORTIONMENT. 


Goods 
Mineral 


Total 


Vehicles. 

29,997         =         92-74< 
2,347         =  7-26^ 


32,344 


100-00% 


Waggon  expenses. 

£148,272 
11,607 


159,879 
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M.  R.  5. 
MIDLAND  EAILAVAV. 

YEAR   1880. 
TRAFFIC  EXPENSES. 


Total  Expenditure  (p.  1) 


£1,161,612. 


Division  based  upon  traffic  receipts.  Passenger  and  goods  being  estimated 
at  double  the  cost  of  minerals  per  £  of  receipts,  the  passenger  and  goods  receipts 
have  been  multiplied  by  2. 


Traffic  receipts. 
(See  p.  6.) 

Proportions  for 

f  work- 
Ing  expenses. 

Percentage. 

Passenger    

2,061,742 

i,r_>3,484 

35-93 

Goods          

2,750,145" 

5,500,290 

47-92 

Mineral        

1,853,499 

1,853,499 

16-15 

6,665,386 

11,177,273 

100-00 

APPORTIONMENT. 


t; 

Passenger 

= 

Goods 

Mineral 

...      1' 

I 

187,600 

10000 


1,161 
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M.  E.  6. 
MIDLAND  EAILWAY. 

YEAR  1880. 
OTHER  WORKING  EXPENSES. 


Total  general  charge  (p.  1) 

„     law  charges  (p.  1) 

„     parliamentary  expenses  (p.  1) 
„     rates  and  taxes  (p.  1) 


£ 

132,886 
9,728 
3,249 

172,393 


DIVISION  IN  RATIO  OF  TRAFFIC  RECEIPTS. 
STATEMENT  OF  TRAFFIC  RECEIPTS. 


Total. 

Percentage 
of  total 
traffic 
receipts. 

Passengers  

•Goods  —  merchandise 
„        live  stock 

„        merchandise 
„        live  stock  ... 

Minerals      
Canals 

Minerals      
Canals 

June  half-year 
Dec.         „ 

June        ,, 
»           » 

Dec.        „ 

n                 » 

June       „ 
»          j> 

Dec.        „ 
»            » 

£ 

1,334,774 
35,291 

945,039 
1,116,703 

£ 

2,061,742 
2,750,145 
1,853,499 

30-93 
41-26 

27-81 

1,370,065 

• 
1,380  080 

1,330,984 
49,096 

897,749 
2,763 

950,265 
2,722 

900,512 
952,987 

6,665,386 

100-00 

(Continued,  next  page.) 
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M.  E.  6. — continued. 
APPORTIONMENT. 


Passengers 
30-93 
per  cent. 

Goods 

41-26 
per  cent. 

Minerals 
27-81 
percent. 

ToUi. 

General  charges     

£ 

41,102 

54,*29 

36,955 

132,886 

Law  charges          

3,009 

4,014 

2,705 

9,728 

Parliamentary  expenses    1,005 

1,340 

904 

3,249 

Hates  and  taxes     

53,321 

71,129 

!  7,943 

172,393 

M.  R  7. 
MIDLAND  RAILWAY. 

YEAR  1880. 
TRAIN  AND  ENGINE  MILEAGE  STATEMENT. 


Including  mileage  run  for  other 
companies. 


Excluding  mileage  ran  for  other 
companies. 


Passenger  trail 

June  half-year 
December  half-year 


Goods  and  mineral  trains— 

•June  

December    

Totals  per  half-yearly  re- 
ts— 


5,201 

',723 


8,727,353 


December 


ll,5b 


17,976,413 


29,558,458 


5,129,235 


1 1  ._j:i,380 


8,482,372 
81976,088 


1,607 


The  gross  train  mileage  for  goods  and  for  minerals  are  separately  recorded 
••  company's  books  as  below. 

The  train  mileage  run  for  other  companies  is  not  kept  separately  for  goods 
and  for  mineral  train*,  and  this  has  been  divided  equally  between  goods  and 
minerals. 

(Continued,  next  page.) 
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M.  R.  7. — continued. 


Goods  trains. 

Mineral  trains. 

Total. 

Gross  train  miles    ...         ...         ... 

9,690,167 

8,286,246 

17  976  413 

Less  train  miles  run  for  other  companies 

258,978 

258,977 

517,955 

Net  train  miles 

9,431,189 

8,027  269 

17  458  458 

Percentage  of  net  train  miles       

54-02 

45-98 

100-00 

The  additional  engine  mileage  for  assisting  and  shunting  is  recorded  in  the 
company's  books  as  follows,  and  as  that  for  goods  and  for  minerals  is  not  kept 
separately  this  has  been  divided  in  the  ratio  of  the  net  train  miles  run  for  goods 
and  mineral  trains  respectively  : — 


Figures  as  recorded. 

Apportionment. 

Passengers. 

Goods  and 
minerals. 

Goods. 
54-02  per  cent. 

Minerals. 
45-98  percent. 

Assisting  engine  mileage 
Shunting  engine  mileage 

126,934 
432,270 

91,273 
5,638,242 

49,306 
3,045,778 

41,967 
2,592,464 

SUMMARY. 


Passengers. 

Goods. 

Minerals. 

Total. 

Gross  train  miles       
Less  train  miles  run  for  other 
companies  

Net  train  miles 
Assisting  engine  miles 
Shunting  engine  miles 

11,582,045 
358,665 

9,690,167 
258,978 

8,286,246 
258,977 

29,558,458 
876,620 

11,223,380 
126,934 
432,270 

9,431,189 
49,306 
3,045,778 

8,027,269 
41,967 
2,592,464 

28,681,838 
218,207 
6,070,512 

11,782,584 

12,526,273 

10,661,700 

34,970,557 
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M.  R.  8. 
MIDLAND  RAILWAY. 

YEAR   1892. 
TOTAL  WORKING  EXPENSES  AND  ESTIMATED  AMOUNT  DUE  TO  MINERAL  TRAFFIC. 


Basis  of 
Apportionment. 

Estimated  amounts  due  to 

Total  per  half-yearly 
reports. 

Passengers. 

feeds, 

Minerals. 

£ 

£ 

£ 

£ 

Maintenance    of 
way,  works  and 
stations 

Train  mileage 
including 
proportion  of 
shunting,  etc. 

311,651 

258,203 

178,388 

Tune    364,906 
Dec.      383,336 
748040 

Locomotive 
power 

Estimated 
cost  per  train 
mile 

457,813 

17!',372 

June     731,844 
Dec,     771,118 
-1,502,962 

Carriage        and 
waggon        re- 

For waggons, 
number  of 

181,993 

June    307,831 
Dec.      306,606 

pairs 

vehicles 

614  437 

Traffic  expenses 

Gross  receipts 

637,580 

788,415 

June     849,038 
Dec.      906.90S 

x    1,755,936 

General  charges 

Do. 

51,386 

63,560 

53,203 

June      80.164 
Dec.       87.996 

168,149 

Law  charges 

Do. 

4,187 

5,179 

June       7,079 
Dec.         6,622 

Parliamentary 

Do. 

2,372 

June        3,297 

expenses 

Dec.         6,464 

Compensation  — 

Actual  figures 

— 

— 

June      16,423 

passenger 

Dec.        8,168 
23,580 

Compensation- 
goods 

Do. 

— 

38,209 

— 

June      16.628 
Dec.       21.6*1 
38,209 

Bates  and  taxes 

<,n>h*r«  cvi|»t- 

June      97,776 

•JUS.MM7 

Government  duty 

Actual  figures 

14,384 

— 

— 

June        7,367 
Dec.        7,117 

14384 

1,748,540 

i.'i;,u.ii!.2 

LJMPM 

5,095,458 

Carriage        and 

Do. 

8,973 

i.'.'i.; 

— 

June       6,866 

waggon  hire- 

'Dec.          7,641 

TOTALS    ... 

1,739,567 

i.iu«.o4.; 

IJMjM 

6.081,589 

June  3.473.27  6 

Drc.  2.60M6J 

TOTALB 

5081.539 

Percentage  of  mineral  working  expenses  on  mineral  receipt* 

pwdi 

p«Mcnger   „ 
Tote] 


.  in. 
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M.  E.  9. 

MIDLAND  EAILWAY. 

YEAR   1892. 
MAINTENANCE  OF  WAY,  WORKS,  AND  STATIONS. 

£  £ 

Maintenance         597,776 

Repairs  of  stations  and  buildings,  June  half-year       ...     55,166 

Dec.        „  ...     55,300 

Alterations  and  remodelling  of  stations,  June  half-year  . . .     20,000 

Dec.        „          ...     20,000 

150,466 


Total  expenditure  ... 


748,242 


Division  in  ratio  of  train  mileage,  including  assisting  and  one-fourth  of 
shunting-engine  mileage ;  the  maintenance  of  sidings  being  estimated  at  about 
one-fourth  of  the  cost  of  maintaining  running  lines.  Cost  of  repairs  of  stations 
and  buildings  is  divided  between  passenger  and  goods  miles  only. 


CALCULATION  OF  MILEAGE. 


Passenger. 

Goods. 

Mineral. 

Total. 

Net  train  miles 

15,847,208 

12,384,201 

11,625,565 

39,856,974 

Assisting-engine  miles  ... 
One  -  fourth      shunting 
engine  mileage 

437,174 
208,412 

89,988 
1,190,369 

84,475 
1,117,442 

611,637 
2,516,223 

Total  ... 

16,492,794 

13,664,558 

12,827,482 

42,984,834 

30,157,352 

APPORTIONMENT. 


Passenger. 

Goods. 

Mineral. 

Total. 

Total  miles. 

Maintenance..  .£597,776  +  42,984,834 
=  3-3376d.  per  mile           
Stations  and  buildings    ...     £150,466 

Pass,  and  goods  miles. 

-T-  30,157,352  =  ri974cZ.  per  mile 

£ 

229,360 

82,291 

190,028 
68,175 

£ 

178,388 

597,776 
150,466 

Total  ... 

311,651 

258,203 

178,388 

748,242 

SMITH  AND  FORREST   V.   L.  Jt  X.W.li. 


403 


M.  R.  10. 
MIDLAND  RAILWAY. 

YEAR  1892. 
COST  OF  ENGINE  POWER. 


Total  expenditure     ... 


£1,502 


Net  train  mileage. 

Estimated 
cost  per 
train  mile. 

N.-t 
iMMMttft 
expenditure. 

Passenger 

Miles. 
15,847,208 

d, 

6-94 

~S13 

Goods 

12,384,201 

Mineral 

11,025,565 

Ll-68 

.777 

39,856,974 

Total 

net  locomotive  expenditure  for  year  1802 
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M.  K.  11. 

MIDLAND  KAILWAY. 

YEAR   1892. 
CARRIAGE  AND  WAGGON  EXPENSES. 


Total  expenditure  — 
Carriages/  June  half-year 

£ 

88504 

£ 

Dec.        „         

90L64 

178  668 

Waggons,  June      „ 

.      214617 

Dec.         „         

211179 

42  T  7<)fi 

Repairs  to  shops  and  buildings    ... 
Gas             

}    June    {         3>™ 

Do.                        do. 

Dec     \         4>144 
ec'    I         1,119 

q  070 

Total        

£614,437 

Passenger  carriage  expenses 

178,668 

£ 

One-third  repairs  to  shops  and  buildings  and  gas     ...         3,325 

181,993 

Waggon  expenses  425,796 

Two-thirds  repairs  to  shops  and  buildings  and  gas  ...         6,648 

432,444 


Total 


£614,437 


DIVISION  OF  WAGGON  EXPENSES  IN  PROPORTION  TO  NUMBER  OF  VEHICLES. 

Between  1880  and  1892  the  Midland  Company  had  initiated  and  developed 
the  policy  of  buying  up  the  private  owners'  waggons  on  their  railway. 

At  the  end  of  1892  the  Company  owned  32,904  coal  trucks,  and  had  broken 
up  and  replaced  as  goods  waggons  33,366  of  the  coal  trucks  purchased  from 
private  owners. 

These  reconstructed  waggons  were  used  for  goods  and  mineral  traffic 
indiscriminately,  and  are  therefore  divided  equally  between  goods  and  minerals. 

The  1277  break  vans  are  divided  between  goods  and  minerals  in  ratio  to 
traffic  receipts  as  follows : — 


Goods  receipts 
Mineral  receipts 


...     £3,432,692     =     54  per  cent. 
2,873,381     =     46        „ 


£6,306,073 


(Continued,  next  page.) 
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31.  R.  11. — continued. 
VEHICLES  IN  STOCK — 31st  DECEMBER,  1892. 


Upon  the  above  bases  the  goods  vehicles  would  be — 

Cattle  trucks        1,485 

Goods  waggons 71,530 

Less  waggons  classed  as  goods  but  used  for  minerals — 

a  half  of  33,366     =     16,683 

54,847 

Covered  goods  waggons 1,497 

Creosote  tanks      20 

Timber  trucks        2,019 

Break  vans— 54  per  cent,  of  1  •_'  7  7  =      680 

Total     60,548 

And  the  mineral  vehicles  would  be — 

Coal  and  coal  trucks        32,904 

Add  waggons  classed  as  goods  but  used  for  minerals  as 

above      1U,083 

Break  vans — i6  per  cent,  of  1277 


Total 


Total  vehicles 


APPORTIONMENT. 

Dividing  the  total  waggon  expenses  £432,444  in  ratio  of  the  number  of 
vehicles  would  therefore  give — 

Vehicles.  W«pp.>ti  .  xj-n*  I, 

Goods 00,548     =     54-68  per  cent.     =     £23«., 

Minerals          50,184     =     45-32  per  cent.     =        195,984 


Total 


110,732 


LOO-00 
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M.   K.    12. 

MIDLAND  KAILWAY. 

YEAR  1892. 
TRAFFIC  EXPENSES. 


Total  expenditure 


£1,755,936. 


Division  based  upon  traffic  receipts.  Passenger  and  goods  being  estimated 
at  double  the  cost  of  minerals  per  £  of  receipts,  the  passenger  and  goods  receipts 
have  been  multiplied  by  2. 


Traffic  receipts. 

Proportions  for 
division  of  work- 
ing expenses. 

Percentage. 

Passenger 

£ 

2  775  937 

£ 

5  551  874 

36'31 

Goods           

3,432,692 

6  865  384 

44-90 

Mineral 

2  873,381 

2  873  381 

18*79 

9,082,010 

15,290,639 

100-00 

Passenger 
Goods 
Mineral   . , 


APPORTIONMENT. 


36-31% 
44-90% 
18-79% 


100-00 


637,580 
788,415 
329,941 

£1,755,936 
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M.  R.  13. 
MIDLAND  RAILWAY. 

YEAR   1892. 
OTHRR  WORKING  EXPENSES. 


Total  general  charges 
„     law  charges 
„     parliamentary  expenses 
„     rates  and  taxes  ... 


£168,149 

13,701 

7,761 

208,05  »7 


DIVISION  IN  RATIO  OF  TRAFFIC  RECEIPTS. 
STATEMENT  OF  TRAFFIC  RECEIPTS  AND  PERCENTAGES, 


i 

Total. 

£ 

•-'.775,937 
2,873,381 

PTt£T 

tr.lVic 

Passengers  June  half-year 
Dec. 

Goods  —  merchandise  June        „ 
„         live  stock  ...    „            „ 

merchandise  Dec.        ., 
,,        livestock...    „            „ 

Minerals      June      „ 
Canals      ...      „          „ 

Minerals       Dec.        „ 
Canals      ...      „          ,. 

£ 

1,624,850 
42,971 

1,710,821 
54,050 

1,363,189 
1,302 

1,273,415 
1,502,522 

1,667,821 
1,764,871 

30-56 
37-80 

1,364,491 
1,508,890 

1,507,487 
1,403 

9,082,010   100*00 

Ari'oin  •!• 

I'a--i  -npT  « 
|.i-r  .  .'in. 

51,386 
4,187 

:72 
63,594 

OttAl            MlwraU 

:i7  -u                  31-44 

por  ootit*         P^r  OMK» 

t 

63,560        :>:i,20n 
6,17'.'          |*SM 

M 

78,660       05,843 

Tool. 

General  charges 
Law  charges 
Parliamentary  expenses 
Rates  and  taxes      ... 

* 
13,701 

•04091 
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M.  R  14. 

MIDLAND  RAILWAY. 

YEAR   1892. 
TRAIN  AND  ENGINE  MILEAGE  STATEMENT. 


Including  mileage  run  for  other 
companies. 

Excluding  mileage  run  for  other 
companies. 

Passenger  trains  — 
June  half-year 
December  half-year 

7,922,240 
8,555,465 
Ifi  Ml  705 

7,625,042 
8,222,166 

i.~  q,|7  OAQ 

Goods  and  mineral  trains  — 
June             
December    

12,169,046 
12,830,186 
°1  999  °3° 

11,691,338 
12,318,428 

0  1    AAQ  7fifi 

Totals  per  half-yearly  re- 
ports — 
June             
December     ... 

20,091,286 
21,385,651 
11  176  937 

19,316,380 
20,540,594 

QO  QKC-  074 

The  gross  train  mileage  for  goods  and  for  minerals  are  separately  recorded 
in  the  company's  books  as  below. 

The  train  mileage  run  for  other  companies  is  not  kept  separately  for  goods 
and  for  mineral  trains,  and  this  has  been  divided  equally  between  goods  and 
minerals. 


Goods  trains. 

Mineral  trains. 

Total. 

12,878,934 
494,733 

12,120,298 
494,733 

24,999,232 
989,466 

Less  train  miles  run  for  other  companies 

12,384,201 

11,625,565   24,009,766 

Percentages  of  net  train  miles      

51-58 

48-42 

100-00 

(Continued,  next  page.) 
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M.  R.  14. — continued. 

The  additional  engine  mileage  for  assisting  and  shunting  is  recorded  in  the 
company's  books  as  follows,  and  as  that  for  goods  and  for  minerals  is  not  kept 
separately  this  has  been  divided  in  the  ratio  of  the  net  train  miles  run  by  goods 
and  mineral  trains  respectively. 


Assisting  engine  mileage 
Shunting  engine  mileage 


Figures  as  recorded. 

Apportionment. 

i^I 

Goods  and 
minerals. 

Goods 
51*58  per  cent. 

Minerals 
48-49  per  cent. 

437,174 

174,463 

89,988 

84,475 

833,646       9,231,246 


4,761,477  i  4,469,769 


SUMMARY. 


Passenger. 

Goods. 

Mineral. 

Total. 

Gross  train  miles       
Less  train  miles  run  for  other 
companies  

16,477,705 
630,497 

12,878,934 
494,733 

12,120,298 
494,733 

41,476,937 
1,619,963 

Net  train  miles          
Assisting  engine  miles 
Shunting  engine  miles 

15,847,208 
437,174 
833,646 

12,384,201 
89,988 
4,761,477 

11,625,565 
84,475 
4,469,769 

86,866,974 

611,637 
10,064,892 

Total 

17,118,028 

17,235,666 

16,179,809 

50,533,503 
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THE  LAW  OF  RAILWAY  AND  CANAL  TRAFFIC. 


G.  W.  1. 

GEEAT  WESTEKN  RAILWAY. 

SUMMARY  OF  ESTIMATED  AMOUNTS  DUB  TO  GOODS  AND  MINERAL  WORKING 
EXPENSES  FOR  THE  FOLLOWING  YEARS,  WITH  THE  PERCENTAGES  OF 
WORKING  EXPENSES  TO  RECEIPTS. 


Expenditure. 

1872. 

1880. 

1892. 

189?. 

1898. 

£ 

£ 

£ 

£ 

£ 

Maintenance     of    way, 

261,573 

495,915 

554,436 

660,606 

696,147 

works,  and  stations 

Locomotive  power 

357,484 

495,449 

754,318 

829,938 

873,414 

Waggon  repairs 

125,752 

154,761 

196,850 

196,914 

198,051 

Waggon  hire   

GV.10,193 

Cr.  2,095 

976 

3,759 

1,871 

Traffic  expenses 

380,886 

592,015 

757,554 

880,544 

869,200 

General  charges 

50,067 

70,598 

92,667 

104,599 

104,066 

Law  charges     

7,894 

8,189 

11,256 

13,776 

10,527 

Parliamentary  expenses 

5,238 

3,269 

4,340 

5,782 

6,713 

Compensation  —  goods 

20,359 

28,152 

35,997 

37,430 

48,877 

Rates  and  taxes 

44,837 

90,994 

127,538 

186,354 

191,793 

Steamboat  expenses    ... 

21,409 

38,344 

45,696 

49,945 

63,854 

Total     

1,265,306 

1,975,591 

2,581,628 

2,969,647 

3,064,513 

Percentage  of  goods  and  \ 

mineral  working  ex-l 
penses  to  goods  andj 

47-42 

49-71 

54-65 

56-63 

61-42  * 

mineral  receipts          J 

*  South  Wales  Coal-strike. 
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THE   LAW   OF  EAILWAY  AND  CANAL   TRAFFIC. 


S.  F.  1. 

COMPARISON  OF  THE  KATIO  OF  EXPENDITURE  TO  RECEIPTS  COMPILED  FROM 
RETURNS  FURNISHED  TO  THE  BOARD  OF  TRADE  PURSUANT  TO  34  AND  35 
VICT.,  CAP.  78. 


Year. 

L.  &  N.  W.  Ry. 

G.  W.  Ry. 

Midland  Ry. 

Railways  of 
United  Kingdom. 

1872 

47 

47 

47 

49 

1873 

52 

49 

51 

53 

1874 

55 

52 

54 

55 

1875 

55 

52 

53 

54 

1876 

55 

53 

54 

54 

1877 

54 

53 

53 

54 

1878 

53 

52 

52 

53 

1879 

52 

50 

51 

52 

1880 

50 

50 

51 

51 

1881 

51 

50 

52 

52 

1882 

51 

50 

52 

52 

1883 

51 

50 

52 

53 

1884 

52 

50 

53 

53 

1885 

51 

49 

52 

53 

1886 

51 

49 

53 

52 

1887 

52 

49 

52 

52 

1888 

52 

49 

52 

52 

1889 

52 

50 

52 

52 

1890 

54 

52 

54 

54 

1891 

55 

53 

55 

55 

1892 

56 

54 

55 

56 

AVERAGE  OF  QUINQUENNIAL  PERIODS — 20  YEARS. 


1873-1877 

54-20 

51-80 

53-00 

54-00 

1878-1882 

51-40 

50-40 

51-60 

52-00 

1883-1887 

51-40 

49-40 

52-40 

52-60 

1888-1892 

53-80 

51-60 

53-60 

53-80 

Average 

52-70 

50-80 

52-65 

53-10 
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S.  F.  2. 

MARY  OF  PARTICTLAKS  >H.-\VIX<;  DATES  ON  WHICH  RATES  is  FOBCE  PRIOR 
TO  JANUARY  1,  1893,  WERK  PUT  INTO  OPERATION. 


Year. 


Number  of  rates  pot  into 
operation  in  year. 


1872  and  prior 
1873 
1874 
1875 
1876 
1877 
1878 
1879 
1880 
1881 
1882 
1883 
1884 
1885 
1886 
1887 
1888 
L889 
1890 
1891 
1899 


194 
17 

27 
L'3 

8 
25 
10 

6 
25 

3 
12 
10 

9 

44 
17 
33 
19 
22 

4 

7 


Total   527 
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S.  F.  4  (a). 

COMPARISON  OF  RATIOS  OF  EXPENSE  AS  AFFECTED  BY  INCREASE  OF 
EXPENSES  AND  RECEIPTS. 

Case  1.    Expenditure  and  net  revenue  equal : — 

Receipts 100 

Expenses 50 

Ratio  of  expenditure  to  receipts,  50  per  cent. 
Net  revenue          50 

Case  2.     Expenditure  increased  by  5  per  cent,  of  ratio. 

Receipts ...     100 

Expenses    ...         ...         ...         ...         ...       55 

Ratio  of  expenditure  to  receipts,  55  per  cent. 
Net  revenue          ...         ...         ...         ...       45 

Case  3.    Rates  increased  in  ratio  of  increased  expenditure. 

£ 

Receipts 105 

Expenses 55 

Ratio  of  expenditure  to  receipts,  52'38  per  cent. 
Net  revenue  50 

Case  4.    Rates  increased  to  extent  necessary  to  maintain  the  ratio  of  Case  1. 

£ 

Receipts     ...  ...  ...     110 

Expenses 55 

Ratio  of  expenditure  to  receipts,  50  per  cent. 
Net  revenue  55 
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S.  F.  4  (b). 

COMPARISON  OF  RATIOS  OF  EXPENSE  WITH  NET  REVENUE  APPLIED  TO 
ESTIMATES  OF  MINERAL  TRAFFIC. 

Case  1.     Receipts    and    expenditure    similar    to    those  of    Midland    Mineral 

Traffic,  1880. 

£ 

Receipts 2,000,000 

Expenses...  800,000 

Ratio  of  expenditure  to  receipts,  40  per  cent. 

Net  revenue        1,200,000 

Case  2.     Expenditure  increased  by  10  per  cent,  of  ratio. 

Receipts L',000,000 

Expenses...  ...     1,000,000 

Rates  of  expenditure  to  receipts,  50  per  cent. 

Net  revenue        1,000,000 

Case  3.     Ratio  increased  to  extent  necessary  to  maintain  the  ratio  of  Case  1. 

Receipts 2,500,000 

Expenses...  1,000,000 

Ratio  of  expenditure  to  receipts,  40  per  cent. 

Net  revenue        1,500,000 

Cue  4.    Same  as  Case  3 ;  but  half  of  traffic  assumed  competitive,  and  increased 
revenue  levied  on  non-competitive  traffic. 

Competitive  traffic.     Rates  of  1880     ...     1,000,000 
Expenses 500,000 

Ratio  of  expenditure  to  receipts,  50  per  cent. 

Net  revenue        500,000 

Non-competitive  traffic.    Rates  increased    1,500,000 
Expenses ...       500,000 

Ratio  of  expenditure  to  receipts,  33J  per  cent. 

Net  revenue        ...  ...  1,000,000 

Case  5.    Midland  Railway  Revenue  1890. 

Receipts    ...  2,640,846      3,303,276      2,*, 

Expenses...  1,583,728       1  »8,513 

Net  revenue  1,057,117       1,483,047      1,373,610 

Addition  required  to  restore  ratio  of  1880  56,432Cr.  6!' ; 

~~61-28%       51-52%          :: '  7 


416 


THE   LAW   OF   EAILWAY  AND   CANAL   TRAFFIC. 


S.   F.   4  (c). 

STATEMENT  SHOWING  THE  SUMS  EEQUIRED  TO  BE  ADDED  TO  THE  GOODS  AND 
MINERAL  RECEIPTS  OF  THE  LONDON  AND  NORTH  WESTERN  RAILWAY 
COMPANY,  IN  ORDER  TO  MAINTAIN  THE  RATIO  OF  EXPENDITURE  OF  46*31 
PER  CENT.  DURING  THE  UNDERMENTIONED  YEARS. 


Year. 

Receipts. 

Expenses. 

Net  revenue. 

Receipts  to 
maintain  ratio. 

Amount  of  increase 
arising  to 
net  revenue. 

1872 

4,661,823 

2,159,292 

2,502,531 

£ 

£ 

1880 
1888 
1889 
1890 
1891 
1892 

5,949,249 
6,198,583 
6,507,039 
6,661,515 
6,803,928 
6,721,393 

2,909,183 
3,118,308 
3,270,922 
3,492,105 
3,658,142 
3,667,711 
• 

3,040,066 
3,080,275 
3,236,117 
3,169,410 
3,145,786 
3,053,682 

6,281,976 

6,733,552 
7,063,097 
7,540,715 
7,899,201 
7,919,911 

332,727 
534,969 
556,058 
879,200 
1,095,273 
1,198,518 

38,841,707 

20,116,371 

18,725,336 

43,438,452 

4,596,745 

Miles  open 
»>        « 

Net  revenue 
»        »> 

Net  revenue 


46-31  per  cent,  of  £43,438,452  =  £20,116,371. 

1872     ...  1,539 

...     1892     ...  1,888    (Increase,  22.68  per  cent.) 

1H72     ...     £2,502,531 

1892     ...     £3,053,682     (Increase,  22-02  per  cent.) 


1872 

„       as  claimed  for     1892 


£2,502,531 

£4,252,200     (Increase,  69'91  per  cent.) 


Net  revenue 

„       „       claimed 


1892     ...     £3,053,682 

1892     ...     £4,252,200     (Increase,  39'25  per  cent.) 
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S.  F.  4  (d). 

STATEMENT  SHOWING  THE  SUMS  REQUIBED  TO  BE  ADDED  TO  THE  GOODS  AND 
MINERALS   RECEIPTS  OF  THE  GREAT  \Vi  >n  i:s    RAILWAY  COMPANY.   IN 

ORDER    TO    MAINTAIN    THE     RATIO   OF    EXPENDITURE     OF      17 
DURING    THE    UNl'lJIMKN  1I« 'NED    YEAR. 


Tear. 

Receipts. 

Expenses. 

Net  revenue. 

Receipts  to 
maintain  ratio. 

Amount  of  increMe 
•rising  to 
net  revenue. 

187L' 

2,668,466 

1,265,306 

1,403,160 

2,668,466 

£ 
Nil. 

1880 
1888 
1889 
1890 
1891 
1892 

3,974,001 
4,270,001 

4,607,101 
4,718,735 
4,723,917 

1,975,591 
2,090,107 
2,237,080 
2,401,851 
2,541,629 
2,581,628 

1,998,420 
•-M7!),894 
2,298,342 
2,205,250 
LM77,106 
2,142,289 

4,166,155 
4,407,648 
!.7r,. 
6,065,059 
5,359,80  1 
5,444,17  :, 

I'.'iMM 
137. 
182. 
.958 
,069 
720.. 

26,829,177 

13,827,886 

13,001,301 

29,160,428 

2,331 

47-42  per  cent,  of  £29,160,428  =  £13,827,886. 

1872  ...  1,402 

...  isirj  ...  2,481    (Increase,  76-96  per  cent.) 

1872  ...  £1,403,160 

...  LS'Jii  ...  62,142,289     (Increase,  52-67  per  cent.) 

Net  revenue         1-7J  ...  £1,403,160 

„     as  claimed     ...  1892  ...  £2,862,547    (Increase,  104*01  percent.) 

Net  revenue         1892  ...  £2,142,289 

as  claimed     ...  1892  ...  a',.S62,647    (Increase,  33'62  per  cent) 


Miles  open 

»        »» 

Net  revenue 

» 


III. 
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THE   LAW   OF   RAILWAY   AND   CANAL  TRAFFIC. 


S.  F.  5  (a). 

STATEMENT  OF  RATIOS  OF  EXPENSE  OF  TRAFFIC  ON  THE  MIDLAND  RAILWAY, 
COMPILED  FROM  THE  MIDLAND  COMPANY'S  TABLES,  AND  BASED  ON  RECEIPTS 
FROM  EACH  SOURCE. 


Year. 

Passenger 
per  cent. 

Goods 
per  cent. 

Minerals 
per  cent. 

Total 
per  cent. 

1875 

61-56 

57-98 

44-30 

53 

1880 

61-28 

51-52 

39-75 

51 

1888 

58-07 

53-68 

46-84 

52 

1889 

58-71 

53-41 

47*08 

52 

1890 

59-97 

55-10 

48-60 

54 

1891 

61-59 

56-32 

48-49 

55 

1892 

G2-66 

56-69 

48-58 

55 

S.  F.  5  (6). 

STATEMENT   OF   COMPARATIVE  COST  OF  ENGINE    POWER  AS  GIVEN  IN  THE 
AMENDED  ESTIMATES  OF  THE  MIDLAND  RAILWAY  COMPANY. 


Year. 

Passenger  trains 
per  mile. 

Goods  trains 
per  mile. 

Mineral  trains 
per  mile. 

d. 

d. 

d. 

1875 

8-07 

10-24 

11-77 

1880 

6-32 

7-93 

9-24 

1888 

6-20 

7-87 

9-20 

1889 

6-49 

8-28 

9-72 

1890 

7-05 

9-05 

10-74 

1891 

7-12 

9-42 

11-51 

1892 

6-94 

9-29 

1168 

SMITH   AND  FORREST  v.   L   &  N.W.R. 


419 


S.   F.   6. 


COMPARISON    OF    THE    TABLES    OF    THK    MIDLAND    RAILWAY    COMPANY 

ORIGINALLY  ESTIMATED   AND  AS   AMENDED. 


PASSENGER  EXPENSES:— 


Original  estimate    ... 
Amended  estimate ... 
Ratio,  original 
,.      amended 

Difference    ... 

GOODS  EXPENSES:— 

Original  estimate    ... 
Amended  estimate ... 
Ratio,  original 
„     amended 

Difference 


1880 

1,287,344 

1,263,410 

62-43 

61-28 

1-15 


1,427,778 

1,417,039 

51-92 

51-52 

0-40 


189li 
1,M  1,034 

65*24 
62-66 

*58 


1,968,898 

1,946,046 

57-35 

0-66 


MINERAL  EXPENSES: — 
Original  estimate    ... 
Amended  estimate ... 
Ratio,  original 
„    amended 


702,229 
780,902 

37-88 


1,301. 


Difference 


1-87 
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S.  F.  7. 

TABLE  SHOWING  ALTERNATIVE  METHOES  OF  APPORTIONING  THE  LOCOMOTIVE 
EXPENSES  OF  THE  MIDLAND  RAILWAY  COMPANY. 

Method  originally  adopted  by  the  Midland  Railway  Company. 
Computed  Mileage. 

1880.  1892. 

Mileage.      At  per  mile.      Estimate.         ,       Mileage.        At  per  mile.    Estimate. 

Passengers  11,674,517  6-5761  319,893  16,909,616  7-5121  529,280 
Goods  ...  11,764,828  do.  322,361  16,045,297  do.  502,224 
Minerals  10,013,584  do.  274,376  15,062,367  do.  471,458 

Amended  method  adopted  by  the  Midland  Railway  Company. 
Net  Train  Miles  as  calculated  by  them. 


Passengers 
Goods  ... 
Minerals 


1880. 

Mileage.      At  per  mile. 

11,223,380  6:32 
9,431,189  7«93 
8,027,269  9'24 


Estimate. 
£ 
295,959 
311,622 
309,049 

1892. 

Mileage.       At  per  mile.    Estimate. 

15,847,208        6-94      457,813 
12,384,201        9-29      479,372 
11,625,565       11-68       565,777 

SMITH    AND  FORREST  V.   L.  &  N.W.R.  -1'Jl 


S.  F.  8. 

.^TJMATE  OF  COST  OF  WAGGON  REPAIRS  OF  MIDLAND  RAILWAY  COMPANY, 
YEAR  1892. 

Tons  (goods)  conveyed  in  1880          ...............       9,431,406 

,,1892          ...............     r_',4<J7,216 

Increase,  32*50% 

Number  of  vehicles  attributed  to  goods  in  1880  ............     . 

Number  required  in  proportion  to  tonnage  conveyed  in  1892   ......     -')9,746 

Cost  of  repairs,  1892,  £432,444 
Goods  and  mineral  vehicles,  110,732 
Cost  per  vehicle,  £3  18«.  Id. 

icles  required  for   1892  traffic  on   basis  of  1880,  39,746,  at 

repairing  cost  per  vehicle,  £3  18*.  Id  .............     £156,175 

Goods  receipts,  1880      .....................     '-',750,145 

1892      .....................     3,432,692 

Increase,  24'82% 

i:on  repairs,  estimated  by  Midland  Railway  Company  as  chargeable 

to  goods  in  1880        .....................     148,272 

Ditto  ditto  1892    ............     •J.'.^ir.o 

Increase  in  cost         ...............      88,188 


Number  of  waggons  estimated  in  use  for  goods,  1880    ......... 

}«r  alleged  necessary  in  1  ...............    60,548 

Increase,  101  '85 
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S.  F.  9. 


MIDLAND  RAILWAY  COMPANY'S  STATEMENT  OF  COST  OF  TRAFFIC  EXPENSES 
AND  GENERAL  CHARGES. 


Year  1880 
Year  1892 

Increase 


Increase,  49  per  cent. 


1,294,498 
1,924,085 

629,587 


Increase  attributed  as  under : — 

£ 

Passengers  230,497 

Goods         240,501 

Minerals     ...  ...     158,589 


Goods 


receipts 

numbers 

train-miles 

receipts 

tons 

train-miles 


629,587 

increased  35  per  cent. 
.,        43        „ 
„        31        „ 

31 
„        32        „ 

25 


Apportionment  by  train  and  assisting  mileage  would  allot  to  goods  traffic 

1880                                                        ...     424,080 
1892  601,250 


Increase 


177,170 
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S.  F.  12. 

COMPARATIVE  STATEMENT  OF  THE  TRAFFIC  AND  MILEAGE  OF  THE 
LONDON  AND  NORTH  WESTERN  RAILWAY. 


1872. 

16*2. 

jHTor, 

TRAFFIC. 

Passenger  receipts 

£3,390,002 

£4*799,947 

-n 

„        numbers 

38,006,013 

64,508,692 

70 

Gocds  receipts 

£3,088,279 

£4,260,954 

38 

Mineral     „ 

£1,573,544 

£2,460,439 

56 

Tonnage  goods 

Not  separated 

8,463,668 

.,        minerals 

„ 

29,034,567 

goods  and  minerals 

22,831,041 

37,498,235 

64 

TRAIN  MILES. 

Train  mileage,                 passenger 

13,761,11.". 

22,446,282 

63 

and  assisting        „ 

14,008,370 

23,095,090 

•  '•  I 

Shunting  and  light  miming  „ 
Total 

1,056,331 
15,064,701 

2,923,474 
26,018,564 

177 
73 

Train  milef  ,      goods  and  minerals 

15,178,711 

li  1,336,379 

40 

„          and  assisting         „ 

15,857,581 

22,168,1'.'  I 

40 

Shunting  and  light  running   „ 
Total 

3,811,626 
19,669,207 

14.L 

,  105,430 

273 
85 
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S.  F.  13. 

COMPARISON  OF  EXPENSES  OF  THE  LONDON  AND  NORTH  WESTERN 
RAILWAY,  YEARS  1872-1892. 


Proportions  estimated  by 

L.  &  N.  W.  Co.  to  be 

1872. 

1892. 

Increase. 

attributable  to 

Passenger. 

Goods. 

£ 

£ 

£ 

£ 

£ 

Maintenance    ... 

754,933 

1,124,137 

369,204 

141,117 

228,087 

Locomotive  power 

966,276 

1,653,786 

687,510 

270,213 

417,297 

Carriage  and  waggon  ... 
Traffic  

296,090 
1,265,758 

481,275 
2,393,578 

185,185 
1,127,820 

214,230 
464,281 

(29,045) 
663,539 

General            

143,640 

299,236 

155,596 

64,189 

91,407 

Law 

28,635 

30,376 

1,741 

600 

1,141 

Parliamentary  ... 
Compensation  

26,000 
108,305 

7,500 

78,322 

(18,500) 
(29,983) 

(7,821) 
(45,161) 

(10,679) 
15,178 

Kates    

124,466 

285,512 

161,046 

66,544 

94,502 

Government  duty 
Steamers          

81,117 
60,105 

43,679 
140,883 

(37,438) 
80,778 

(37,438) 
40,389 

40,389 

Canal  expenses 

12,460 

9,063 

(3,397) 

(3,397) 

3,867,785 

6,547,347 

2,768,880 

1,261,563 

1,551,540 

Credit  

89,318 

90,420 

43,121 

3,867,785 

6,547,347 

2,679,562 

1,171,143 

1,508,419 

SMITH    AND   FORREST    V.    L.  &  X.W.R. 


S.  F.  14. 


COMPARATIVE  STATEMENT  OF  THE  REVENUE,  MILEAGE,  CAPITAL  EXPENDITURE, 
AM>  DIVIDEND  OF  THE  GREAT  WESTERN  RAILWAY  COMPANY.     YEARS 
-1892. 


1872. 

1892. 

Incre.iM- 

ym  H* 

Passenger  receipts      
„       numbers     

£1,969,810 
30,039,795 

£3,436,850 
62,575,163 

74 
108 

„       train  miles  

8,454,968 

18,583,587 

119 

Goods  receipts            

£1,405,085 
2,944,273 

£2,455,464 
6,003,820 

104 

Goods  and  minerals—  train  miles     ... 

9,935,079 

18,265,324 

83 

£2,659,445 

£4,161,940 

Miles  open 

1,402 

2,481 

77 

Capital  expenditure    

£48,175,285 

£76,862,326 

60 

,-nd         

C4  }  : 

B6M 

:• . — The  above  figures  are  taken  from  the  Railway  Returns  supplied  to 
the  Board  of  Trade  pursuant  to  34  &  35  Viet.  c.  78. 
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S.  F.  15. 

MIDLAND  RAILWAY. — COST  PER  TON  OF  LOCOMOTIVE  COAL. 


Year. 

June. 

Average. 

December. 

Average. 

Average  for 
five  whole 
years. 

1870 
1871 

1872 

*.        d. 

6      U 

7     21 
7     61 

*.        d. 

s.        d. 

7     2f 
7     1 
10    4 

.«.       d. 

s.        d. 

1873 
1874 
1875 
1876 
1877 

H     81 
18     5} 
11     4 
9  11" 
8    3f 

nil   9 

17     Of 
12    21 
10    0| 
8     5£ 

7  it 

10  11-3 

11  52  ft 

nR2 

1878 
1879 
1880 
1881 
1882 

6  10} 
6     3| 
5    7$ 
5  llf 
5  llf 

ft     1A 

6     31 
6    2{ 
5  11* 

5  10| 
6     l| 

6013. 

«J 

0      If 

fi    ia 

1883 
1884 
1885 
1886 
1887 

6     If 
6  11£ 
6    8£ 
6     s| 
6     1 

6C£ 

6    8| 

6     4 
6     2 
6     01 

fi     4Jt 

D       1^ 

P        Kl 

1888 
1889 
1890 
1891 
1892 

6     0£ 
6     2J 
8     4 
9     9 

9     4£ 

6     1| 

9     8| 
9     4| 
9     01 

8     51 

J"L40 

o       rt  7 

IF 
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S.  F.  17. 
DIVIDENDS  FOK  TWENTY  YEARS  WITH  FIVE  YEAR  AVERAGES. 


Year. 

L.&N.W.Ry. 

Average. 
Five  Years. 

*G.W.  Ry. 

Average. 
Five  Years. 

Midland  Ry. 

Average. 

£     s.       d. 

£     s.      d. 

£     s.     d. 

£     s.     d. 

£     s.      d. 

£     s.     d. 

1873 

7   10      0 

650 

1874 

6   17      6 

4  10    0 

1875 

6  15     0 

450 

1876 

6  12     6 

400 

1877 

6  12     6 

6   17      6 

3  17     6 

4   11      6 

1878 

6  10    0 

3  15    0 

1879 

6  10    0 

426 

5  12    6 

1880 

776 

526 

626 

1881 

750 

5  17     6 

5  17    6 

1882 

7  10    0 

706 

650 

506 

5  17     6 

5  17     6 

1883 

7  10     0 

676 

5  17     6 

1884 

6  15     0 

600 

576 

1885 

6  10    0 

5  10    0 

526 

1886 

650 

550 

4  12    6 

1887 

6  10    0 

6  14    0 

5  10    0 

5  14     6 

4  15    0 

530 

1888 

6  15     0 

5  17     6 

550 

1889 

776 

6  15    0 

600 

1890 

750 

6  10    0 

650 

1891 

700 

650 

676 

1892 

6  10    0 

6  19     6 

5  17     6 

650 

600 

5  19    6 

*  In  the  case  of  the  Great  Western  Railway  Company  the  dividend  taken  is 
that  declared  for  the  period  ending  January  31st  in  each  following  year  until  1881, 
when  the  Great  Western  accounts  were  made  up  for  a  period  of  11  months 
ending  December  31st — the  yearly  accounts  from  that  date  run  concurrently  with 
the  other  railway  companies. 


SMITH   AND   FORREST   V.   L.  &  N.W.R. 


S.  F.  18. 

CALCULATIONS  SHOWING  THE   EFFECT  OF  ALTERED  *  RATES   UPON   RATI  •   «»i 

EXPENDITURE. 


Case  1- 


Passengers 
Goods  ... 
Minerals 

Total 


Receipts. 

3,000,000 
3,000,000 
2,0;0,000 


Expenses.  Per  cent,  on 

£  receipt*. 

1,500,000  50 

1,500,000  50 

1,000,000  50 


8,000,000        4,000,000        50 


Case  2— Rates  and  fares,  altered  : — 


Passengers 
Goods  ... 
Minerals 

Total 


Receipts. 
2,400,000 

3,300,000 
1,850,000 


Expenses.  Per  cent,  on 

£  reo*  i 
1,500,000 

1,500,000  -; 

1,000,000  54" 


7,550,000        4,000,000        53 


Case  3 — Expenses  allocated  in  proportion  to  receipts  : — 

Receipts.  Expenses.      Per  cent,  on 

£.  £          *  receipts. 

Passengers       2,400,COO  1,270,000        53 

Goods 3,300,000  1,750,000        53 

Minerals          1,850,000  980,000        53 


Total 


7,550,000        4,000,000        53 


N.B.— Receipts  per  passenger  on  I..  A  N.\\ 
Decrease,  21  per  cent. 


1*72 
1882 


Shilling 

1-81 

I-!.: 
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502. — Inverness  Chamber  of  Commerce  v.  Highland  R., 
1901,  Times,  June  10th. 

This  was  an  application  to  the  Kail  way  Commissioners  sitting 
in  Scotland  alleging  undue  preference  in  the  fact  that  the  defts. 
issued  to  traders  doing  a  business  with  the  company  of  between 
£250  and  £1000  per  annum  season  tickets  at  a  cheaper  rate  than 
to  ordinary  passengers,  while  they  refused  altogether  to  issue 
such  tickets  to  traders  whose  business  was  less  in  amount ;  and 
they  made  a  still  further  reduction  in  cases  where  the  traffic 
exceeded  £1000  per  annum.  The  answer  of  the  company  was 
that,  inasmuch  as  the  same  advantage  was  bond  fide  offered  to 
all  persons  alike  on  the  same  terms,  the  principles  relating  to 
equality  of  treatment  were  not  infringed.  The  formal  pleading 
of  the  defts.  contained  the  following  paragraphs  in  justification 
of  the  methods  in  force.  "The  railway  company  further  state 
that  all  the  railway  companies  of  the  United  Kingdom  have  for 
many  years  been  in  the  practice  of  issuing  periodical  tickets  to 
traders  contributing  certain  minimum  sums  to  the  revenue  of  the 
company  at  lower  rates  than  are  charged  to  ordinary  season- 
ticket  holders,  and  that  the  practice  has  been  highly  beneficial 
in  the  promotion  of  commerce.  The  tickets  are  issued  chiefly 
to  wholesale  traders  and  commercial  travellers  who  are  engaged 
in  soliciting  orders  and  in  distributing  commodities  along  the 
lines  of  railway,  and  it  is  reasonable  and  of  great  public  con- 
venience that  they  should  be  induced  to  travel  as  much  as 
possible.  This  is  especially  the  case  in  a  sparsely-populated 
district  such  as  is  served  by  the  Highland  E.,  where  there  are 
few  towns  and  the  distances  between  the  towns  and  villages  are 
comparatively  long.  The  amount  of  travelling  requiring  to  be 
done  in  order  to  secure  orders  is  very  great,  and,  unless  low 
rates  are  continued  to  be  charged  for  traders'  tickets,  the  scanty 
commerce  which  now  exists  in  the  district  of  the  Highland  E.,  and 
which  requires  every  possible  encouragement,  will  be  materially 
reduced  to  the  detriment  of  the  public." 

Lord  Stormonth-Daiiing :  "The  applicants  admit  that  the 
Highland  Co.  are  under  no  statutory  obligation  to  issue  traders' 
tickets  at  all ;  but  they  say  that,  if  they  do  issue  such  tickets,  they 
ought  to  make  no  difference  among  traders,  but  ought  to  issue 
the  tickets  to  all  of  them  without  regard  to  the  volume  of  traffic 
they  supply.  There  being  a  preference  of  one  trader  over 
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another,  the  question  whether  that  preference  is  undue  is  a 
pure  question  of  fact.  When  a  certain  benefit  is  offered  and 
given  to  all  and  sundry  upon  purely  business  considerations, 
without  any  element  of  caprice  or  arbitrary  choice,  there  is  a 
strong  presumption  that  such  preference  as  may  result  is  not 
undue.  The  terms  before  the  Court  appear  to  be  dictated  by 
business  considerations,  of  which  the  company  are  the  best 
judges;  and,  although  it  is  the  duty  of  the  Commission  to 
adjudicate  upon  the  amount  of  difference  meted  out  to  different 
persons  or  different  classes  in  a  proper  case,  still,  in  the  present 
instance,  no  sufficient  case  appears  to  have  been  made  out  for 
our  interference." 

503.  —  William  Black  &  Sons,  and  others  (Coalmasters'  Complaint) 
r.  Caledonian  Railway  Company,  and  others,  1901,  June  5th  to  13th. 

(Xot  reported.) 

Seven  applications  by  coalmasters  complaining  of  increases 
in  the  coal  rates  of  the  Caledonian,  North  British,  and  Glasgow 
and  South  Western  Railway  Companies,  which  came  into  force 
on  the  1st  of  January,  1900.  The  increases  were  — 

On  rates  not  exceeding  2s.     ...     Id.  per  ton. 

O8.         ... 


„  „ 

4s.     ...     2d.      .., 

„  ,,  OS.       .  .  .       L$tt.      „ 

On  rates  exceeding  5s.     ...     3d.       „ 

Kvidence  was  given  by  the  general  manager  of  the  North 
JJritMi  Kail  way  Company  that  the  increase  was  made  to  meet 
the  increased  expenses  of  the  companies,  and  that  the  item  of 

1  was  selected  because  the  increase  of  charge  would  be  dis- 
tributed over  all  classes,  and  that  it  was  a  commodity  which 
could  well  afford  to  bear  the  increased  burden.  The  coal  rates 
had  been  fixed  by  agreement  with  the  coal  masters  in  1865, 
1873,  and  1877,  but  the  agreements  had  expired,  and  many  of 
the  charges  were  less  than  those  authorized.  The  companies 
bad  followed  the  instruct!  >n*  of  the  Court  in  the  case  of  Smith 
and  Forrest,  and  had  made  comparisons  of  their  expenses  with 
the  year  1888.  The  increase  of  cost  was  attributed  to  six  prin- 
•  ipal  causes:  (1)  The  steady  shortening  of  hours  of  labour,  coupled 
increase  in  the  rate  of  wages;  (2)  increase  in  the  price  of 
1'hint,  store?,  material,  and  fuel;  (3)  new  and  onerous  statutory 
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obligations ;    (4)    increased   facilities   accorded   to   coal   traffic ; 
(5)  additional   capital  expenditure  provided  for   the   improved 
working  of  the  traffic  ;    (6)  altered   requirements   of  the   coal 
traffic.     The  passing  of  the  Kegulation  of  Bail  ways  Act,  1893, 
involved   the   shortening   of  the   time    worked   by  drivers   and 
others  to  a  maximum  of  12  hours  per  day,  which  reduced  the 
average   actual  time  to  10  hours.     The  number  of  relief  men 
which  in  1892  was  144  became  284  in  1900.     Some  portion  of 
the  increase  was  due  to  increased  traffic,  but  the  greater  part 
arose  through  shortened  hours.     In  1888  coal  cost  4s.  per  ton ; 
in  1889,  5s. ;  in  1896,  5s. ;  1897,  5s.  3d. ;  1898,  6s. ;  1899, 7s.  6d. ; 
1900,  lls.  l^d.     The  cost  of  permanent- way  materials  has  much 
increased  since  1892.     The  Workmen's  Compensation  Act  will 
add  to  the  expenses  in  the  immediate  future.     Capital  has  been 
spent  in  providing  alternative  mineral  lines,  shunting  yards,  and 
sidings,  shortening  block  circuits,  and  providing  larger  engines 
and  rolling  stock.     The  increasing  size  of  the  colliers  employed 
in  the  export  trade  makes  detention  a  more  serious  matter,  and 
increases  the  difficulty  of  meeting  the  requirements  of  the  traffic. 
In  order  to  ascertain  the  cost  of  locomotive  working,  the 
North  British  Company  analyzed  the  working  for  one  day,  the 
18th  of  October,  1900,  with  the  result  that,  including  repairs,  they 
made  the  cost  of  the  passenger  service  6'46<i  per  train  mile,  goods 
11'lOd.,  and  minerals  15'31d.  per  train  mile,     These  estimates 
applied  to  the  actual  mileage  would  make  the  year's  expenses  a  little 
too  high  ;  an  estimate  of  15*28<:Z.  per  train  mile  for  mineral  traffic 
would  give  the  exact  cost.     Applying  a  similar  method  of  cal- 
culation to  the  train  mileage  of  1888,  the  result  would  be  that 
passenger  train  mileage  would  work  out  at  4*28d,  goods  mileage 
at  719d.,  and  minerals  at  7'38d.    The  increase  of  the  mineral  rate 
is  due  to  a  great  extent  to  increased  shunting.     Eecent  increase 
of  capital  expenditure  has  been  mainly  with  the  view  of  reducing 
working   expenses.      The   expenditure   per   train   mile  on   coal 
traffic,  as  per  calculations  submitted  to  the  Court,  was,  in  1888, 
22'lld. ;  in  1892,  26'74d. ;  in  1899,  30'lld. ;  in  1900,  30'04d.     If 
£50,000  (being  5  per  cent,  on  a  capital  of  £1,000,000)  is  added 
to  the  expenditure  for  1899  and  1900,  the  cost  of  coal  traffic 
per  train  mile  would  be:  1899,  33'45d;  1900,  36'21d.     In  cross- 
examination,  it  was  put  to  the  witness  that  returns  published  by 
the  Board   of  Trade  showed  average  weekly  wages  of  railway 
servants  in  1896,  22s.  Sd. ;    1897,  22s.  5{d. ;  1898,  22s.   7kd. ; 
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1  >'.'!>,  i^>.  10|d.  That  the  price  of  locomotives  had  decreased, 
and  that,  especially  as  regards  mineral  waggons,  in  1873,  an  old- 
fashioned  5-ton  waggon  cost  £70,  and  that  now  a  perfect  pattern 
l<i-ton  waggon  costs  £65. 

Other  railway  officials  gave  corroborative  evidence. 

For  the  applicants:  A  large  volume  of  traffic  is  for  short 
distance;  the  rates  which  are  increased  5  per  cent  were  too  high 
before ;  other  rates  are  increased  10  per  cent.,  The  companies 
do  not  afford  increased  accommodation.  Our  company  owns 
about  1000  waggons;  we  have  recently  had  to  purchase  300 
on  account  of  the  insufficient  supply  provided  us.  The  com- 
panies' siding  outlay,  so  far  as  it  concerns  our  collieries,  is 
necessitated  by  new  traffic.  The  capital  expenditure  of  £3479 
at  Blackstone  is  an  instance.  This  was  to  accommodate  new  pits 
recently  opened  up,  from  which  a  traffic  of  500  to  600  tons 
per  day  is  despatched.  An  expenditure  of  £5000  by  the  com- 
panies brings  them  in  a  new  revenue  of  about  £12,000  per 
annum.  There  is  much  detention  of  our  short-distance  traffic 
to  Grangemouth  and  Bo'ness.  That  is  owing  to  insufficiency  of 

k  accommodation,  and  to  the  fact  that  the  mineral  traffic 
is  detained  to  allow  the  congested  passenger  traffic  to  pass.  The 
coaling  of  large  steamers  requires  to  be  done  expeditiously,  but 
there  are  conveniences  connected  with  it  which  much  facilitate 
it.  There  is  much  less  shunting  in  coaling  one  steamer  of  2400 
tons  than  in  coaling  four  steamers  of  600  tons. 

Mr.  J.  A.  Clarke,  managing  director  of  Ayr  and  Annbank 
Collieries:  Our  output  in  1884  was  140,000,  in  1891,  200,000, 
at  which  figure,  subject  to  fluctuations,  it  has  remained.  By 
improvement  in  method  our  whole  increased  traffic  is  worked  by 
one  engine,  making  four  trips  per  day,  whereas  formerly  it  took 
five  trips,  equal  to  a  quarter  of  an  engine  more.  The  men 
occupied  in  our  traffic  have  had  no  increase  of  wages  during  ten 
years,  and  the  traffic,  per  ton,  is  worked  much  more  cheaply. 
>  are  low  and  trade  bad,  rates  are  not  reduced ;  they 
should  not  be  increased  because  of  temporary  increase  of  cost. 

allocation  of  expenses  to  mineral  traffic  are  entirely  unfounded 
so  far  as  ours  is  concerned.  The  single  engine  allocated  to  us 
earns  a  yearly  income  of  £10,200,  and  even  if  a  quarter  of  au 
engine  is  occnj.i.'l  in  -Minting  on  the  docks  an  engine  engaged 
in  short-distance  traffic  still  earns  £8000  per  annum.  According 

lie  Glasgow  and  South  Western  Kail  way  Company's  published 
VOL.  III. 
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accounts,  the  average  earnings  of  all  their  locomotives  is  £4375 
only.  A  consideration  of  train  mileage  brings  out  the  same 
results.  Our  64  train  miles,  per  day,  produce  an  average  of 
10s.  6d.  as  receipts  per  train  mile.  The  dock  shunting  engines 
do  not  compare  in  size  and  cost  with  the  others.  We  watched  the 
shunting  of  the  last  cargo  despatched,  500  tons,  and  found  it 
occupied  69  minutes.  The  table  which  shows  that  in  1892 
six- tenths  of  the  time  of  an  engine  was  occupied  in  shunting 
our  traffic,  and  that  in  1899  five-fourths  of  an  engine  were 
so  occupied,  is  perfect  nonsense.  The  table  shows  the  number 
of  waggons  employed  to  have  been  one-third  less;  such  re- 
sults show  that  the  companies'  calculations  as  to  shunting  are 
altogether  imaginary. 

A  witness,  speaking  of  the  traffic  from  Hamilton,  stated  that 
it  frequently  took  two  days  for  a  train  of  coal  to  travel  10  to  15 
miles  to  Glasgow.  The  mineral  trains  were  shunted  into  the 
loop  sidings,  the  cost  of  which  the  companies  had  allotted  to  the 
mineral  traffic,  and  were  detained  there  many  hours  on  one  journey 
in  order  to  allow  passenger  traffic  to  pass.  Some  of  the  rates  to 
Glasgow  before  the  increase  were  the  highest  shipping  rates  in 
the  kingdom. 

Another  witness  compared  the  coal  traffic  of  the  Caledonian 
Kailway  to  Glasgow  with  that  of  the  Taff  Vale,  the  Khymney,  and 
the  Barry  Companies  to  Cardiff.  On  the  Welsh  lines  the  twelve- 
mile  run  is  charged  Id.  per  ton ;  the  expenses  work  out  at  a  little 
over  a  farthing  per  mile,  and  the  result  is  a  profit  sufficient  to 
pay  a  dividend  of  8  per  cent.  The  Caledonian  rate  is  Is.  4.d.  per 
ton,  and  this  must  yield  a  profit  of  200  to  300  per  cent,  on  the 
expenses.  Sir  George  Findlay's  evidence  before  this  Court  is  to 
the  effect  that  mineral  traffic  of  this  character  can  be  worked  at 
a  farthing  per  ton  per  mile.  Passenger  traffic  is  much  more 
costly  and  less  remunerative.  Examination  of  the  Caledonian 
Kailway  Co.'s  accounts  goes  to  prove  that  the  profit  on  the 
mineral  traffic  is  absorbed  in  meeting  the  loss  upon  passengers. 
Between  1892  and  1899  the  Caledonian  Co.  increased  their 
stock  of  waggons  by  12  per  cent,  while  the  tonnage  of  minerals 
increased  from  14J  millions  to  21J  million?,  say  50  per  cent. 
The  manifest  insufficiency  of  waggons  would  account  for  much 
delay  and  increased  expenditure  in  working.  No  business 
man  would  base  any  business  calculations  on  a  comparison 
of  the  years  1888  and  1900.  So  far  as  trade  is  concerned, 
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especially  the  coal  trade,  the  years  were  abnormal.  Neither 
in  costs  nor  in  dividends  were  they  in  any  sense  normal.  Prices 
of  important  materials  reached  their  lowest  point  in  1888; 
they  were  abnormally  high  in  1899  and  1900;  during  the  past 
twelve  months  all  have  been  gradually  going  down  again.  The 
harassing  regulations  of  which  the  defts.  complain  have  reference 
principally  to  passenger  traffic. 

A  chartered  accountant  presented  statistics  prepared  from 
the  companies'  published  accounts,  from  which  he  deduced  the 
conclusion  that,  as  compared  with  the  year  1870,  there  had 
been  no  substantial  increase  of  cost  in  working,  and  that  such 
increase  as  there  might  be  was  properly  attributable  to  passenger 
traffic.  He  had  prepared  tables  on  the  same  principle  as  that 
adopted  by  the  London  and  North  Western  Railway  Co.  in 
Smith  and  Forrest's  case,  and  these  showed  that  the  cost  of 
mineral  traffic  on  the  North  British  Railway  was  13*83(Z.  per  ton 
in  1891;  122d.i\i  1898;  and  13-04d. in  1900.  Tables  showing  the 
percentage  of  working  expenses  to  receipts  had  been  prepared 
in  the  same  manner  as  those  of  the  London  and  North  Western 
Railway  Co.  The  results  were  as  follows  : — 

NORTH  BRITISH  RAILWAY. 


Percentage  of  passenger  working 
expenses  to  passenger  rect  ipts. 

Percentage   of  goods  and   in  in-  nil 
working  expenses  to  goods  and 
mineral  receipts. 

Year. 

Without  shunt- 

With shunting 

Without  shunt- 

With »hi>- 

ing  mileage. 

mileage. 

ing  mileage. 

mileage. 

1870 

57-56 

• 

53-.- 

1875 

55-17 

51-43 

I860 

55-87 

47-64 

18sr, 

53-47 

47-88 

1890 

57 

50-56 

46-41 

50, 

1891 

58 

50-88 

48-39 

eo.  i- 

L892 

58-31 

49-78 

47-47 

52*97 

1895 

55-10 

49-10 

4fr. 

49-23 

1896 

56-8:* 

50-45 

4550 

L899 

59 

51*01 

4616 

50-56 

1JHMI 

63-03 

56*4 

4* 

52-98 

Counsel  for  North  liritinh  Co. :   The  Ac  1  be 
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applied  differently  to  Scotch  railways.  Kates  in  Scotland  were 
not  increased  in  1893.  There  was  no  grievance  to  be  remedied. 
The  expression  "  reasonable  "  still  leaves  a  large  discretion  which 
may  be  exercised  differently  under  different  circumstances.  If 
the  action  of  the  companies  was  taken  in  good  faith  it  is  not  to 
be  lightly  disturbed.  Tables  of  expenses  show  costs  continually 
increasing.  If  receipts  increase,  profits  may  increase,  notwith- 
standing costs.  The  interpolation  of  the  receipts  vitiates  the 
comparison.  The  argument  of  the  traders  in  Smith  and  Forrest's 
case  was  the  correct  one.  We  accept  the  responsibility  of 
showing  that  the  cost  per  ton  of  the  particular  traffic  has 
increased.  Our  tables  show  the  cost  of  coal  per  train  mile  to 
have  been — 

1888       22-11 

1892       ...  ...  ...     26-74 

1899  ...  ...  ...     30-11 

1900       33-04 

In  Smith  and  Forrest  the  most  disturbing  element  was  the 
introduction  of  shunting  mileage.  We  have  omitted  it,  and  the 
difficulties  pointed  out  by  Collins,  J.,  in  the  South  Yorkshire  Coal 
case  do  not  arise.  There  a  short-distance  traffic  had  gradually 
developed  into  a  long-distance  traffic,  so  that  comparisons  of 
train  mileage  in  that  case  were  fallacious.  Our  traffic  remains 
as  it  always  has  been. 

[Lord  Stormonth-Darling :  "  This  is  the  case  of  an  increase 
six  years  after  the  Act  of  1894.  May  it  not  be  said  that  after 
that  Act  fell  in  view  the  companies  ought  to  have  been  able  to 
lay  before  this  tribunal  the  best  evidence,  and  the  best  is  cer- 
tainly not  all  these  elaborate  calculations  and  inferences,  which 
may  be  subject  to  an  infinity  of  pitfalls."] 

A  great  part  of  the  expenses  can  only  be  allocated  by 
estimate  in  whatever  way  the  accounts  are  kept.  Goods  and 
minerals  are  sent  in  mixed  trains  ;  the  division  of  the  cost  of  the 
train,  if  that  were  known,  could  only  be  by  estimate.  An  item 
neglected  in  the  English  cases  is  interest  on  the  expenditure  of 
capital  necessary  to  conduct  the  traffic  with  the  expedition 
required.  Out  of  nearly  £8,000,000  expended,  we  allocate 
£1,000,000  to  this  object,  and  we  say  that  under  this  head  the 
traffic  costs  us  £50,000  per  annum  more  than  in  1879. 
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Counsel  for  Caledonian  Co. :  Our  special  case  is,  that  rates 
have  been  reduced  when  coalmasters  complained  of  depression 
in  prices.  Taking  a  typical  distance  of  15  miles,  our  rates  have 
been — 

«.       d. 
1865-1872     2      1 

1872-1873 2  4 

1873-1878     2  7J 

1878-1879     2  3 

1879-1900  ...                    ...  1  11 

And  now  we  only  seek  to  make  the  Is.  lid.  2s.,  which  is  Id.  less 
than  in  l>7ii.  When  the  rate  of  Is.  lid.  per  ton  was  fixed,  the 
price  of  locomotive  coal  was  3s.  4d  per  ton.  In  1899  it  was 
Is.  M. ;  in  1900,  12s.  od. ;  in  1901  the  average  has  been  8>. 

For  the  applicants:  If  it  is  a  serious  matter  for  the  three 
railway  companies  that  they  may  not  add  £132,000  per  annum 
to  their  revenue,  it  would  be  no  less  a  serious  matter  for  tin- 
traders  who  would  have  to  pay  that  sum.  If  the  Court  consent > 
to  allow  these  increases  to  be  made  because  of  a  temporary  advance 
in  price  of  coal,  there  is  no  means  of  obtaining  any  reduction  in 
rate  when  the  price  goes  down  once  more.  The  defts.  admit 
that  the  onus  is  upon  them  to  show  an  increase  in  the  expenses 
of  the  coal  traffic.  It  is  insufficient  to  allege  that  higher  wages 
and  shorter  hours  constitute  an  antecedent  probability.  These 
items  are  capable  of  direct  proof ;  in  the  absence  of  it  the  tribunal 
must  give  a  verdict  of  "  not  proven."  The  "  facility  "  afforded 
by  the  outlay  of  capital  on  loop  lines  consists  in  our  traffic  being 
shunted  into  sidings  while  the  passenger  traffic  passes.  W. 
could  very  well  dispense  with  all  such  facilities.  The  expend! 
ture  between  1892  and  1900  is  estimated  at  £1,000,000,  the 
increase  in  tonnage  is  2J  millions,  at  1  .  '  per  ton  =  £187,500. 
With  this  result,  there  is  no  need  to  debit  any  of  the  interest 
against  our  original  traffic.  The  Caledonian  Co.  estimate  an 
expenditure  of  £242,000  in  13  years.  The  allocation  of  ex- 
penses by  estimate  is  wrong  to  all  common  knowledge.  The 

rease  of  passenger  expenses  between  1888  and  1900  is  made 
to  work  out  at  20  per  cent.,  goods  at  30,  minerals  at  50.  In 
reality  these  figures  are  the  opposite  of  the  facts.  If  the  com- 
pany's statement  of  train-mile  cost  for  1900  is  accepted,  the 
profit  nn  working  the  traffic  by  the  train-load,  Annbank  to  A 
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is  the  difference  between  10  miles  at  3s.  4J^.  =  £1  13s.  9d.,  and 
250  tons  at  7^d.  =  £7  16s.  Bd.  Other  instances  give  similar 
results.  Even  if  250  tons  is  too  great  a  figure  to  take  for  a  train- 
load,  the  North  British  Eailway  estimate  the  train  at  164  tons, 
and  this  still  leaves  a  large  margin  of  profit.  Caledonian  figures 
give  the  average  train-load  at  286  tons.  When  actual  figures 
are  taken,  the  result  works  out  in  favoiir  of  the  traders.  The 
case  of  the  railways  can  only  be  supported  by  estimates  and 
hypothesis  not  of  a  nature  to  fulfil  the  burden  of  proof  cast  on 
them  by  the  Act. 

Sir  Frederick  Peel  :  The  railway  companies  increased  from 
the  1st  of  January,  1900,  their  coal  rates  of  2s.  and  under  by  Id., 
and  of  higher  amounts  by  2d.  and  3d.  They  sought  to  add  about 

5  per  cent,  to  the  rates,  but  on  short-distance  traffic  the  increase 
is  considerably  more.     The  old  rates  on  the  Glasgow  and  South 
Western  traffic  of  the  applicants,  Taylor  &  Co.  and  Messrs.  Black 

6  Sons,  whose  pits  are  within  eight  miles  of  the  shipping  port, 
were  7^d.  and  10cZ.,  but  are  now  higher  by  13  and  10  per  cent. 
It  lies  on  the  respondents  to  prove  that  the  increase  is  reasonable, 
and  the  ground  on  which  they  justify  is  the  increase  of  cost  in 
working  their  coal  traffic,  as  indicated  by  tables  in  which  the 
cost  per  train  mile  in  1899  and  1900  is  compared  with  that  of 
1888  and  1892.     That  railway  working  generally  would  be  dearer 
is,  they  observe,  what  might  be  expected  from  the  rise  in  the 
prices  of  labour  and  materials,  and  from  the  expenditure,  not 
always  of  a  direct  earning  power,  imposed  upon  companies  by 
recent  legislation.      Statements,  however,  regarding  traffic  as  a 
whole  may  not   be  equally  applicable  to  each  of  its  different 
descriptions,  and  the  respondents  admit  that  to  establish  a  case 
for  their  new  charge  on  coal  they  have  to  show  that  the  cost  of 
conveying  that  portion  of  their  traffic  has  become  dearer,  and 
this  they  assert  is  done  by  the  test  which  they  have  chosen  for 
that  purpose.     A  difficulty  attending  the  adoption  of  this  test  is 
that  they  have  no  accurate  knowledge  of  their  coal  train  mileage. 
The  books  of  the  North  British  and  of  the  Glasgow  and  South 
Western  companies  record  only  the  train  mileage  of  goods  and 
minerals  together,  and  those  of  the  Caledonian  the  train  mileage 
of  goods  on  the  one  hand  and  coal  and  other  minerals  on  the  other. 
To  find,  therefore,  the  number  of  train  miles  applicable  to  the  coal 
traffic  alone,  the  mileage  of  mineral  traffic  must  be  separated 
from    that  of   merchandise    traffic,   and    the    mileage   again   of 
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coal  from  that  of  other  minerals.  This  the  respondents  have 
endeavoured  to  do  by  a  calculation  based  upon  the  waggon  load. 
They  have  particulars  as  to  part  of  their  goods  and  mineral 
traffic,  of  the  actual  number  of  waggons  used  for  the  respective 
tonnages  carried,  and  for  the  North  British  Co.  the  average  load 
per  waggon  of  goods  in  1900  is  2'17  tons,  and  of  minerals  6*97, 
and  for  the  Caledonian  2'57  tons  and  6*79.  They  assume  that 
the  proportion  of  waggons  to  tonnage  in  such  part  of  their  traffic 
i-  the  proportion  also  in  the  remainder,  and  as  the  mineral 
tonnage  of  the  North  British  (to  take  that  company  in  particular) 
in  1900  was  19,012,320  tons,  and  their  goods  tonnage  4,757,378, 
the  mineral  waggons  were  55*44  per  cent,  of  the  total  number 
engaged  in  carrying  the  gross  goods  and  mineral  tonnage,  and 
on  the  assumption  that  what  governs  a  train  load  is  not  tonnage, 
but  number  of  waggons  and  length,  without  regard  to  the  different 
weights  of  the  truck  load,  and  that  all  train  loads,  whether  of 
•roods  or  minerals,  are  carried  the  same  average  distance,  the 
mineral  mileage  will  have  the  same  percentage  of  55*44  as  the 
mineral  waggons,  and  accordingly  out  of  the  8,775,108  goods 
and  mineral  train  miles  run  by  the  North  British  Co.  in  1900, 
Ll^i i  uould  be  the  mileage  of  mineral  trains,  and  3,910,188 
that  of  goods  trains.  The  percentage  of  the  whole  minerals  in 
1900,  which  was  coal,  was  77*65,  and  its  train  mileage  therefore 
77,610  miles.  The  Glasgow  and  South  Western  do  not  divide 
their  goods  and  mineral  train  mileage  on  the  basis  of  the 
_-i?on  load,  but  in  the  proportion  of  goods  and  mineral  trains 
run  on  a  test  day  in  October,  1900,  when  mineral  trains  were 

per  cent,  of  the  total  number,  and  the  mineral  mileage,  so 
found,  is  then  divided  between  coal  and  other  minerals  in  ratio 
to  the  tonnage. 

The  difficulty  the  companies  have  in  finding  the  mileage  of 
coal  trains  is  experienced  also  in  finding  the  cost  applicable  to 
coal  alone.  Only  the  total  cost  of  working  expenses  under  each 
head  is  given  in  the  companies'  books,  and  these  totals  therefore 
have,  like  mileage,  to  be  divided  between  the  different  classes 
of  traffic,  and  this  is  done  by  dividing  them  according  to  the 
mileage  of  the  respective  traffics  as  got  at  in  the  way  described, 
certain  items  ezcepted  which  the  respondents  divid-  in  ratio  of 
;  ts,  aii-1  subject  also  in  the  case  of  locomotive  power 
to  an  allowance  for  an  estimated  difference  in  the  running  or 
engine  cost  of  a  train  mile  according  to  the  class  of  traffic  drawn 
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by  the  engine.  To  find  this  engine  cost,  arrangements  were 
made  by  each  of  the  respondents  for  calculating  the  cost  of  all 
engine  in  steam  over  their  respective  systems  on  a  particular 
day  (18th  of  October,  1900),  and  of  the  work  done  by  the  engines 
in  the  haulage  of  trains  lor  each  class  of  traffic,  and  the  result 
obtained  from  this  one  day's  test  was  to  make  the  North  British 
locomotive  cost  per  train  mile  in  1900  per  passenger  train  6'46d, 
per  goods,  11-lOcZ.,  and  per  coal  or  other  mineral,  15*28d  The 
total  locomotive  expenditure  is  then  apportioned  according  to 
train  mileage  multiplied  by  these  estimated  rates  in  pennies  per 
train  mile.  In  this  manner,  and  dividing  the  estimated  amount  of 
coal  expenses  by  the  estimated  coal-train  mileage,  the  respondents 
arrive  at  the  total  cost  per  train  mile  in  each  of  four  years,  1888, 
1892,  1899,  and  1900,  and  comparing  1899  with  1892  (1900 
being  of  later  date  than  the  matter  complained  of,  and  1888  an 
exceptional  year  with  prices  of  coal,  pig-iron,  and  other  materials, 
unusually  low),  the  cost  is  brought  out  for  the  North  British  at 
26-74d.  in  1892,  and  30'lld.  in  1899,  and  for  the  Caledonian  Co. 
at  35'47d.  in  1892,  and  42'90d.  in  1899,  and  for  the  Glasgow  and 
South^Western  at  31'Qld.  in  1892,  and  38*62d.  in  1899. 

The  applications  against  the  last-mentioned  company,  in 
addition  to  what  they  have  in  common  with  the  other  applica- 
tions, have  a  complaint  with  reference  to  the  way  in  which  the 
scale  for  the  increase  of  rate  has  been  graduated,  and  its  greater 
relative  pressure  on  short-distance  traffic.  The  increase  is  one 
penny  for  every  rate  of  2s.  or  under  per  ton,  and  this  is  an 
increase  of  more  than  5  per  cent,  on  all  rates  of  a  less  amount 
than  Is.  8d.  The  scale,  however,  was,  the  respondents  state,  so 
contrived  because  they  believe  the  cost  of  working  short-distance 
traffic  to  be  more  than  the  cost  of  working  other  traffic.  The 
traffic  sent  from  the  pits  of  Taylor  &  Co.  and  Messrs.  Black  and 
Sons  on  the  Glasgow  and  South  Western  system  is  short-distance 
traffic.  Nearly  the  total  output  of  those  pits  goes  to  Ayr 
Harbour  for  shipment,  and  the  railway  company  calculate  the 
cost  of  dealing  with  it  to  be  O'ScZ.  per  ton  more,  in  1899  than  in 
1892.  No  such  increase  appears  in  the  relative  cost  per  ton  of 
their  total  mineral  traffic,  as  extracted  from  their  books  and 
half-yearly  reports,  which  is  6'79d.  in  1892,  and  6-25d.  in  1899. 
Most  of  the  0'8d.  per  ton  is  the  charge  for  extra  work  done  by 
engines  and  shunters  in  Ayr  Harbour,  and  required,  it  is  said, 
through  coal  being  now  shipped  in  steamers  instead  of  as  before 
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in  sailing  vessels.  The  applicants,  however,  deny  that  any  such 
increase  as  is  alleged  has  taken  place  in  the  engine  power  required 
to  shunt  their  traffic  at  Ayr.  Whether  it  will  be  necessary  to 
determine  this  particular  case  will  depend  upon  how  the  general 
question  is  disposed  of. 

Now  as  to  these  figures,  and  the  increase  of  cost  suggested  by 
them,  the  contention  on  the  part  of  the  coalmasters  is :  first,  that 
no  statement  of  expenses  resting  on  mere  estimated  amounts  can 
be  satisfactory,  or  ought  to  be  accepted,  and  that  it  is  the  fault 
of  the  respondents,  in  view  of  the  ample  time  they  have  had 
since  the  passing  of  the  Act  of  1894  to  prepare  more  detailed 
forms,  if  their  books,  as  still  kept,  contain  no  apportionment  of 
expenses  or  mileage  between  the  different  branches  of  train' «•. 
passengers,  goods,  and  minerals — nor  as  to  the  last-named  of  the 
three  any  distinction  between  coal  and  other  minerals;  and, 
second,  that  cost  per  train  mile  is  no  sure  guide  for  showing  the 
relative  expense  of  working  traffic  at  different  periods,  and  that 
by  heavier  train  loads,  larger  waggons,  and  other  ways,  cost 
per  ton  may  decrease  with  no  corresponding  decline  in  cost  per 
train  mile ;  and,  lastly  and  chiefly,  that  the  waggon  load  is  not 
a  means  by  which  gross  mileage  can  be  correctly  apportioned 
between  the  different  classes  of  traffic.  They  point  out,  as 
regards  the  waggon  load,  that  in  1900,  on  the  waggon-load  basis, 
the  North  British  are  given  a  mileage  of  4,864,920  miles  for  a 
mineral  tonnage  of  19,012,320  tons,  whereas  the  Caledonian  Co., 
who  keep  a  record  of  their  actual  mineral  mileage,  carried 
20,068,985  tons  in  that  year,  and  only  ran  2,937,689  mineral 
train  miles  in  doing  so,  and  that  while  the  North  British  are 
thus  given  a  mineral  mileage  relatively  to  tonnage  so  very  much 
greater  than  the  Caledonian  require,  it  is  just  the  reverse  \\itli 
their  goods  traffic,  for  that  as  to  this  traffic  the  North  Brn 
carry  4,757,378  tons  for  a  mileage  apportioned  by  waggon  load 
of  .•],:•! ' '.  1 88  miles,  and  the  Caledonian  Co.  4,62S,790  tons  for  an 
actual  mileage  of  4,651,678  miles.  Why  these  t\\«>  ompanie* 
should  so  differ  in  their  mode  of  \\orkm_  each  of  theae  kinds 
of  traffic  is  not  explained,  and  it  certainly  seems  as  if  the 
apportionments  of  North  British  mileage  between  goods  »n*i 
minerals  has  given  too  much  of  it  to  the  mineral  and  too  little 
to  the  goods  traflic.  That  an  apportionment  on  this  basis  applied 
to  the  Caledonian  goods  and  mineral  mileage  would  have  tlmt 
effect  is  beyond  doubt.  It  would  reduce  their  goods  mileage 
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to  2,868,770  miles,  and  raise  that  of  their  minerals  to  4,710,597, 
and  make  the  proportion  of  the  two  mileages  the  reverse  of  what 
it  actually  is.  It  corroborates  this  view,  that  on  the  test  day  of 
the  18th  of  October,  1900,  when  an  account  was  kept  of  the  North 
British  mineral  trains  actually  run  on  that  day,  the  miles  done 
were  only  10,176,  which  taken  as  an  average  daily  run  and 
multiplied  by  the  number  of  working  days  in  the  year  would 
give  a  total  for  the  year  of  about  3,050,000,  a  number  far  short 
of  the  4,864,920  computed  miles,  and  little  exceeding  the 
2,937,689  actual  mileage  of  the  Caledonian  Co.,  while,  as  opposed 
to  this,  the  goods  train  mileage  of  the  North  British,  which  for 
the  year  is  reckoned  on  the  waggon-load  basis  as  3,910,188 
miles,  was  according  to  the  test  day  return  not  less  than  6,000,000, 
the  waggon-load  goods  mileage  for  the  year  working  out  at  some 
13,000  a  day,  as  against  19,775,  the  goods  mileage  of  the  test 
day.  The  two  ways  in  which  the  respondents  measure  mileage 
give  inconsistent  results,  and  it  would  seem  therefore  that  it 
would  not  be  safe  to  build  much  upon  the  cost  per  train  mile  as 
worked  out  by  the  respondents,  the  train  mileage  attributed  to 
coal  being  almost  certainly  in  excess  of  its  real  mileage.  It 
is  the  same  with  the  shunting  mileage  which  the  respondents 
divide  between  goods  arid  minerals  in  ratio  of  their  train  mileage, 
and  therefore  if  a  division  by  train  mileage  would  debit  coal 
with  more  than  its  due  proportion  of  a  cost,  a  division  in  ratio 
of  train  and  shunting  mileage,  which  is  the  mode  of  dividing  the 
expense  for  maintenance  of  way,  would  increase  the  inequality. 
As  to  the  increase  of  7*43cZ.  in  the  cost  per  train  mile  on  the 
Caledonian  for  1899  as  compared  with  1892,  this  appears  to  arise 
in  great  measure  from  increase  of  shunting  engine  mileage. 
Although  the  coal  tonnage  carried  by  the  Caledonian  Co.  rose 
from  10,845,408  tons  in  1892  to  13,464,928  tons  in  1899,  there 
was  no  increase  of  train  mileage :  the  train  miles  were  1,980,030 
in  1892  and  1,983,230  in  1899.  But  the  shunting  mileage 
increased  nearly  50  per  cent.,  or  from  1,815,811  miles  in  1892 
to  2,697,720  in  1899,  and  this  increased  the  charge  against  coal 
for  maintenance  of  way,  and  also  for  locomotive  power,  for  while 
the  locomotive  cost  per  train  mile  only  increased  for  passengers 
from  610d.  in  1892  to  7'Ud.  in  1899,  and  for  goods  from  9«05d.  to 
10-59^.,  it  increased  for  minerals  from  10'90(Z.'to  15'S5d.,  the  work 
performed  in  shunting  interfering  with  and  reducing  the  mileage 
done  by  the  mineral  engines  on  the  running  lines.  But  the 
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increase  in  the  amount  of  shunting  is  caused  by  the  demand  for 
increased  facilities  for  the  passenger  train  service;  and  though 
this  altered  condition  of  things  for  slow  traffic  cannot  be  helped, 
it  does  not  follow  that  the  extra  cost  involved  in  it  should  be 
all  paid  for  out  of  an  increase  of  rate  on  the  traffic  which  is  not 
the  one  for  whose  immediate  benefit  it  has  been  brought  about. 

Another  way,  and  in  the  opinion  of  the  applicants  the  sound 
way,  of  testing  whether  the  cost  of  working  coal  has  gone  up, 
is  to  take  the  relation  of  cost  to  receipts.  This  has  been  done 
by  both  parties.  But  as  the  books  kept  by  the  respondents 
give  only  the  cost  for  all  traffic,  this  total  cost  has  to  be  divided 
between  its  several  heads.  In  the  amount  that  should  be  allo- 
cated to  passengers  on  the  one  hand,  and  goods  and  minerals  on 
the  other  (I  am  referring  now  to  the  North  British),  there  is  not 
much  that  the  parties  differ  about.  Their  methods  of  allocation, 
indeed,  not  being  the  same,  they  divide  some  leading  items 
differently,  but  in  the  result  each  divides  the  total  cost  of  working 
in  about  the  same  proportion  between  the  passenger  traffic  and 
the  goods  and  mineral  traffic.  The  amount  of  the  goods  and 
mineral  proportion  is  then  further  divided  by  the  North  British 
between  goods,  coal,  and  other  minerals,  and  the  percentage  to 
coal  receipts  of  their  estimated  expenditure  on  coal  traffic  is  put 
as  being  46'62  in  1892,  and  48*31  in  1899.  The  percentage,  on 
the  other  hand,  of  goods  and  mineral  expenses  to  goods  and 
mineral  receipts  shows  a  decrease,  the  figures  according  to  the 
Xorth  British  tables  being  49'9  in  1892,  and  4S'8  in  1899,  and 
minerals  being  the  less  costly  of  the  two  classes  of  traffic  to 
work,  if  goods  and  minerals  together  fall  as  against  receipts,  th»- 
fall  would  be  greater  in  the  mineral  part  than  in  the  other. 
Whether,  nevertheless,  the  coal  percentage  did  in  reality  increase 
depends  on  how  expenses  have  been  apportioned,  and  on  this 
point  there  is  ground,  as  appears  by  what  has  been  already  said, 
for  holding  that  the  respondents'  method  of  apportionment  tends 
to  throw  on  coal  to  the  relief  of  goods  a  larger  share  of  the 
expenses  than  is  due  to  the  coal  traffic.  The  amount  of  the 
expenses  is  apportioned  on  a  train-mile  (waggon-load)  basis,  and 
this,  it  has  been  shown,  transfers  to  mineral  mileage  mileage 
that  is  properly  applicable  to  goods.  The  applicants,  for  their 
part,  do  not  attempt  to  make  any  separation  between  goods  and 
minerals,  no  information  to  be  obtained  from  the  companies* 
books  enabling  them  to  do  so,  but  they  take  the  goods  and 
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mineral  expenses  as  they  find  them,  and  measure  their  propor- 
tion to  receipts,  and  the  percentage,  according  to  their  calcula- 
tion, is  52-97  in  1892  and  50'56  in  1899,  a  decrease  of  24,  or 
rather  more  than  the  decrease  shown  in  the  respondents'  tables. 
As  regards  the  Caledonian  Co.,  the  ratio  of  coal  expenses  as 
apportioned  by  them  rose  from  39'07  of  coal  receipts  in  1892  to 
43'55  in  1899,  an  increase  of  448  per  cent.,  while  of  goods  and 
minerals  together  the  increase  was  3'1  per  cent.,  which  is  reduced 
by  the  applicants,  according  to  their  apportionment,  to  1'9.  The 
way  in  which  the  Caledonian  Co.  divide  expenses,  and  the  increase 
of  shunting-engine  mileage,  account  for  a  good  deal  of  the  increase, 
but  the  price  to  which  coal  had  already  risen  in  1899  was  not 
without  effect  on  the  relation  of  expenses  to  receipts,  the  average 
price  per  ton  paid  by  the  three  companies  in  1899  being  7s.  5*1  Id, 
as  against  6s.  4-59<i  in  1892,  or  Is.  a  ton  more.  Looking,  how- 
ever, to  the  figures  of  the  North  British,  the  deduction,  I  think, 
may  be  drawn  that  there  was  no  material  increase  in  1899  as 
compared  with  1892  in  the  proportion  per  cent,  of  coal  or  mineral 
receipts  which  was  expended  in  working. 

The  North  British  Co.,  and  in  a  less  degree  the  Caledonian, 
have  since  1892  expended  certain  sums  out  of  capital  in  im- 
proving their  lines  and  harbours,  and  in  adding  to  their  stock  of 
engines  and  waggons.  Part  of  this  expenditure  has  been  for 
mineral  traffic,  either  to  meet  increase  in  its  tonnage  since  1892 
or  to  render  the  working  of  it  cheaper  and  more  efficient,  and  on 
the  plea  that  the  amount  charged  as  being  for  the  latter  purpose, 
and  calculated  at  a  million,  must  have  decreased  cost  of  working, 
it  is  urged  that  in  comparing  1899  with  1892,  a  sum  equal  to 
interest  at  5  per  cent,  on  the  outlay  011  capital  account  should  be 
added  to  the  actual  working  expenses  of  1899.  But  we  have,  I 
think,  no  sufficient  evidence  as  to  the  bearing  of  this  outlay  on 
the  working  expenses  of  1899,  or  that  the  amount  by  which 
facilities  provided  have  reduced  cost  of  working  is  rightly 
debited.  It  is  no  doubt  an  economy  and  a  saving  of  expense  in 
working  North  British  traffic  that  the  increase  in  the  number  of 
company's  waggons  on  that  railway  available  for  coal  traffic  has 
been  greater  in  proportion  than  the  increase  of  traffic,  but  the 
coalmasters  or  the  public  are  not  responsible  for  expenses  due  to 
deficiencies  in  the  supply  of  company's  waggons,  as  the  Scotch 
Acts  contemplate  that  trucks  shall  be  provided  by  the  companies. 
Belief  lines  and  extra  siding  accommodation  are  a  principal  item 
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in  the  capital  outlay,  but  the  mineral  traffic  of  the  North  British 
was  one-third  more  in  1899  than  1892,  and  there  is  nothing  to 
show  that  the  additional  works  are  more  than  are  required  to 
secure  for  the  larger  quantity  of  traffic,  facilities  in  transit  equal 
to  those  which  were  at  the  service  of  the  smaller  quantity. 
Moreover,  they  were  not  unconnected  with  the  necessities  of  the 
passenger  traffic,  and  where  in  order  that  fast  traffic  may  run  at 
better  speed  and  proceed  without  interruption,  lengths  of  separate 
mineral-carrying  rails  and  loop  lines  are  provided,  it  would  seem 
reasonable  that  there  should  be  a  distribution  of  their  cost,  and 
that  the  cost  should  not  be  all  treated  as  incidental  to  the  mineral 
traffic,  and  as  making  out  a  case  for  the  raising  of  its  rates. 

The  Act  of  1894  casts  upon  the  respondents  the  onus  of 
showing  that  the  increase  of  rate  is  reasonable,  and  upon  the 
whole  it  seems  to  me  that  the  evidence  they  have  given  bear 
on  the  cost  of  working  has  not  proved  that  when  the  coal  rated 
were  raised  at  the  end  of  1899  the  cost  of  carrying  that  traffic 
showed  such  an  advance  upon  the  cost  in  previous  years  as  to 
require  or  justify  the  raising  of  the  rates.  There  was,  it  is  true, 
the  likelihood  that  the  price  of  locomotive  coal  would  rise  very 
much  in  1900,  and  the  figure  to  which  it  did  rise  in  the  latter 
half  of  that  year,  and  the  extent  to  which  the  rise  affected  the 
m-t  of  working,  might  have  made  an  increase  of  the  rates  while 
it  lasted  reasonable  enough.  But  to  justify  a  permanent  increase 
of  rate,  changes  affecting  only  temporarily  cost  of  working  are 
not  sufficient,  and  coal  is  an  item  of  expenditure  as  to  which 
experience  has  shown  that  high  prices  do  not  last,  and  already 
in  June  of  this  year,  when  this  case  was  heard,  the  price  had 
1,1  lien  very  considerably,  and  was  scarcely  more  than  half  of  what 
it  had  been. 

There  is  a  claim  for  damages  under  the  enactment  which 
provides  that  we  may  award  damages  where,  as  in  the  present 
case,  complaint  is  made  within  the  prescribed  time.  The  claim 
has  reference  to  coal  sent  by  rail  at  the  higher  charge,  and  the 
coal  so  sent  would  almost  all  have  been  either  for  land  sale  or 
for  shipment  abroad  ;  and  as  to  the  former,  it  may  be  presumed 
that  those  "ith  \\liom  the  applicants  have  «!•  alt  would,  except 
"here  contracts  existed,  pay  carriage  according  to  the  rat< 
the  time  being,  and  the  applicants  sustain  no  damage.  Similarly 
\v  here  the  coal  has  been  sent  to  a  port  for  shipment,  the  railway 
to  from  the  pit  wuul«l,  in  the  usual  course,  be  borne  by  the 
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customer  or  consumer  abroad.  The  applicants,  however,  state 
that  the  addition  to  the  rate  ha«,  notwithstanding,  fallen  alto- 
gether upon  themselves,  the  coal  they  export  competing  with 
coal  sent  from  English  or  Welsh  ports.  On  the  other  hand, 
there  is  the  higher  price  at  which  the  applicants'  coal  has  been 
sold,  and  we  should  need  an  inquiry  to  be  in  a  position  to  say 
that  the  increased  cost  of  delivery  has  not  been  included  in  the 
value  of  the  coal  and  in  the  price  charged  to  the  buyer. 

Lord  Cobham  :  The  main  question  which  the  Court  has  to 
settle  in  this  case  is  whether  an  increase  in  the  coal  rates  charged 
to  the  applicants  by  the  three  deft,  companies,  which  took 
effect  on  and  after  the  1st  of  January,  1900,  was  reasonable  or 
not.  There  is  no  dispute  as  to  the  fact  of  the  increase,  and  the 
onus  of  justifying  it  falls  upon  the  railway  companies.  They 
base  their  defence  exclusively  upon  an  increase  in  the  cost  of 
carrying  the  applicants*  coal,  which  increase  they  say  has  taken 
place  in  recent  years,  and  justifies  the  increase  of  the  rates 
charged.  The  deits.  having  elected  to  adopt  this  line  of  defence, 
we  are,  I  apprehend,  confined  in  our  inquiry  to  the  issues  thus 
narrowed,  and  the  applicants  are  entitled  to  succeed  if  they  can 
displace  or  even  throw  substantial  doubt  upon  the  case  presented 
by  their  opponents.  The  expert  witnesses  for  the  applicants  have 
in  the  first  place  endeavoured  to  show  that  the  railway  companies' 
figures — those,  that  is  to  say,  taken  direct  from  their  books,  and 
not  based  on  estimate — point  to  the  conclusion  that,  so  far  as 
there  is  an  increase  in  the  cost  of  working  the  traffic,  it  should 
be  debited  to  passengers  and  not  to  the  coal  traffic.  Secondly, 
they  criticise  the  methods  adopted  by  the  companies  to  ascertain 
the  mileage  of  their  coal  traffic,  and  the  due  apportionment  to 
that  traffic  of  its  share  in  locomotive  and  other  expenditure,  and 
they  show  some  remarkable  discrepancies  in  the  results  thus 
ascertained,  both  inter  se  and  with  actual  figures.  I  agree  with 
the  view  that,  whether  these  witnesses  have  established  their 
conclusions  or  not,  they  have  thrown  considerable  doubt  on  those 
of  the  companies. 

The  defts.  contend  that  they  have  proved  their  case  by 
showing,  as  regards  their  coal  traffic,  an  increased  cost  per  train 
mile,  and  aUo  an  increased  ratio  of  expenditure  to  receipts 
between  the  two  periods  taken  for  comparison.  It  is,  I  think, 
worth  while  to  examine  this  contention,  accepting  for  the  sake 
of  argument  the  figures  submitted  to  us  by  the  companies.  Of 
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the  four  years  for  which  we  have  the  figures  worked  out  in 
detail,  I  have  taken  1892  and  1899  as  the  least  open  to  exception. 
First,  as  to  the  cost  per  train  mile.  This,  of  course,  depends 
upon  two  factors,  the  expenditure  and  the  train  mileage;  thus 
an  increase  in  it  may  be  due  either  to  increased  expenditure  or 
decreased  mileage.  The  companies  in  this  case  seem  to  have 
taken  no  account  of  the  latter  alternative.  But,  according  to 
their  own  figures  (I  am  dealing  now  only  with  these  two  com- 
panies), the  North  British  in  1899  carried  26  J  per  cent,  more 
tonnage  over  a  mileage  increased  only  by  12J  per  cent,  as  com- 
pared \\itli  1892,  while  the  Caledonian  actually  carried  24J  per 
cent,  more  coal  without  appreciably  increasing  their  mileage  at 
all.  As  might  have  been  expected  under  such  circumstan 
the  cost  per  ton  has  shown  no  increase  in  the  case  of  either 
company,  and  it  would  no  doubt  have  decreased  but  for  the 
increased  cost  of  labour,  fuel,  etc.,  of  which  we  have  had  evidence. 
The  assumption  that  under  these  conditions  the  increase  of  < 
per  train  mile  denotes  increased  cost  of  working  is  quite  un- 
tenable, and  the  only  course  open  to  the  companies  in  the  face 
of  these  facts  would  have  been  to  show  that  the  applicants'  trallir 
\\a-<  quite  exceptional  in  its  character,  and  that  the  above  r 
siderations  were  inapplicable  to  it.  No  attempt,  however,  has 
been  made  to  do  this.  The  large  saving  in  mileage  was  not  due 
to  a  falling-oif  of  traffic,  nor  has  evidence  been  brought  to  slum 
that  the  >hort-distance  traffic  of  the  companies  has  increased 
relatively  to  the  long-distance  traffic.  The  only  other  explanation 
that  seems  to  be  available,  and  which  is  not  inconsistent  \\ii., 
the  evidence,  is  that  the  reduced  mileage  has  been  largely 
brought  about  by  the  use  of  more  powerful  engines,  larger 
waggons,  and  generally  by  improved  methods  of  working,  such 
as  we  might  expect  to  see  introduced  on  progressive  railway 
systems  during  the  course  of  seven  years.  This,  indeed,  is 
admitted  by  Mr.  Jackson,  speaking  for  the  North  British,  when 
he  says  that  the  increase  in  the  train  mileage  in  1900  over  1892 
was  so  much  less  in  proportion  to  the  increase  in  the  coal  tonnage, 
because  they  were  using  larger  waggons,  which  they  had  provided 
between  the  two  years.  If  it  be  once  admitt  <1  that  increased 
cost  per  train  mile  may  be  due  to  mileage  saved  by  more 
economical  working,  its  d<  ness  an  a  proof  of  increased 

actual  cost  U  comes  apparent.     This  is  well  hliown  by  the  figures 
of  the  Caledonian  and  North  I'»  itish  companies  fur  i  The 
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two  companies  carried  nearly  the  same  tonnage  of  coal,  but  the 
Caledonian  running  less  than  2  million  miles  as  against  3J 
million  miles  run  by  the  North  British,  their  expenditure  was 
only  £354,000,  against  £450,000  spent  by  the  North  British— 
that  is,  6'3d.  against  8d.  per  ton — while  their  cost  per  train  mile 
was  42'9^.,  against  the  North  British  30'ld.  In  other  words,  a 
much  larger  cost  per  train  mile  is  here  associated  with  a  less 
cost  per  ton. 

A  similar  criticism  may  be  made  upon  the  use  by  the  defts. 
of  the  ratio  test.  It  seems  to  be  assumed  that  the  ratio  of  coal 
traffic  expenditure  to  receipts  has  risen  because  expenditure  has 
risen,  and  not  because  receipts  have  fallen.  In  the  case  of  the 
Caledonian  the  ratio  has  risen  between  1892  and  1889  from  39*1 
to  43*5  per  cent.  But  the  fact  that  the  cost  per  ton  has  remained 
the  same,  or  nearly  so,  should  have  suggested  that  the  cause  of 
the  increase  in  the  ratio  should  be  looked  for  on  the  receipts 
side.  There  we  find  that  there  has  been  a  heavy  falling-off 
relatively  to  tonnage.  Keceipts  from  coal  were  £813,770  in 
1899,  or  about  £131,000  less  than  they  would  have  been  had 
they  increased  in  proportion  to  the  tonnage.  The  relative  re- 
duction of  receipts  on  the  North  British  is  much  smaller,  but 
it  is  sufficient,  as  in  the  case  of  the  Caledonian,  to  account  for 
its  increased  ratio. 

There  is  yet  another  test,  that  of  the  cost  per  ton,  which  if 
duly  supported  by  evidence  might  perhaps  have  brought  out 
results  more  favourable  to  the  companies.  So  far,  however,  as 
I  am  able  to  judge  from  the  materials  before  me,  I  doubt  if  this 
would  have  been  the  case.  It  is,  of  course,  difficult  to  compare 
the  conditions  of  the  carriage  of  a  ton  of  coal  in  1892  with  those 
existing  in  1899.  We  know,  however,  that  according  to  the 
companies'  figures,  the  cost  of  carrying  their  coal  traffic  increased 
in  proportion  to  the  tonnage  no  more ;  and  there  is,  I  think,  a 
certain  presumption  that  what  is  true  of  the  whole  traffic  is  true 
of  a  substantial  fraction  of  it.  But  no  attempt  has  been  made 
to  displace  this  presumption,  or  to  show  that  special  causes 
existed  in  1899  tending  to  raise  the  cost  of  the  applicants'  traffic 
above  the  general  average. 

Whether,  then,  the  three  tests  are  applied  singly  or  collectively, 
so  far  from  establishing  the  companies'  case,  they  appear  to  me 
to  be  entirely  consistent  with  the  contrary  view,  that  the  cost  of 
carrying  their  coal  traffic  has  remained  substantially  constant. 
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Probabilities,  as  the  Dean  of  Faculty  urged,  may  point  the  oth.-r 
\\ay,  but  the  companies  are  bound  by  the  figures  they  produ 
and  from  them  alone  my  conclusions  have  been  deduced.  The 
North  British  Co.  say  that  since  1892  they  have  spent  a  capital 
sum  of  £1,000,000  for  the  purposes  of  their  coal  traffic,  and  th.-v 
claim  to  debit  that  traffic  with  the  charge  thus  incurred,  or 
rather,  as  they  put  it,  with  the  amount  of  working  expenses  saved 
in  1899  by  means  of  this  outlay.  They  do  this  by  adding  5  per 
cent.,  or  £50,000,  to  the  expenditure  of  that  year,  ignoring 
all  capital  expenditure  for  which  a  similar  charge  might  have 
been  made  in  1892.  But  if  such  an  item  is  admissible  at  all,  it 
ought,  I  think,  to  be  introduced  in  the  same  way  as  any  other 
item  of  expenditure,  viz.  the  amount  chargeable  in  1899  should 
be  compared  with  that  chargeable  in  1892.  This  would,  no 
doubt,  have  involved  a  laborious  investigation ;  but  clearly  the 
method  adopted  by  the  companies  is  not  fair  to  the  applicant >, 
as  it  unduly  augments  the  percentage  of  increase  in  cost  in  the 
later  year.  If  the  method,  which  in  my  view  is  the  right  one, 
had  been  adopted,  we  should  then  have  known  \\hether  the  charge 
for  capital  per  ton  of  the  traffic  had  increased  or  not.  It  seems 

ue  very  probable  that  the  tonnage  has  increased  since  1892 
in  a  greater  proportion  than  the  capital,  in  which  case,  of  course, 
the  charge  per  ton  in  1899  would  now  be  less,  and  not  more  than 
in  1892.  The  figures  of  the  Glasgow  and  South  Western  are  very 
different  from  those  of  the  others,  and  if  they  could  be  reli-  •  1 

i    they   would   go   far    to    prove    their   case.      Taking    Mr. 
(iuthrie's  figures  for  the  coal  tonnage,  it  was  about  3,000,000  in 
1892,  and  about  10,000  tons  less  in  1899,  the  mileage  remaining 
very  much  the  same.     The  expenditure,  however,  rose  by  more 
than  21  per  cent,  and  the  cost  per  ton,  of  course,  a  correspond . 
amount.     But  it  would,  I  think,  be  unsafe  to  accept  these  figu; 
based  as  they  are  upon  very  similar  data  to  those  adopted  by  the 
other  two  companies,  and  which  we  have  given  our  reasons  for 

trusting.     Further,  \\ithout  explanations  which   1  cannot  liud 
in  the  evidence  or  tables,  it  is  .liili.-ult  t <»  i  gard  as  in  any  ^ 
probable  some  of  the  results  brought  out  by  the  Glasg- 
South  Western   calculations.      For   instance,   why    should    this 
company  be  the  only  one  unable  to  economize  in  its  mileage,  the 

(Ionian  saving,  relatively  to  tonnage,  no  loss  than  24  per  c<  nt 
<>f  theirs?     Then  the  Glasgow  and  South  Western  cost  per  t 
of  coal  has  increased  from  Is.  2i</.  to  Is.  Qd.,  although  the  other 
VOL.  in. 
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two  companies  show,  if  anything,  a  slight  decrease.  Again,  the 
South  Western  coal  receipts  have  risen  from  £179,000  to 
£230,000,  and  that  with  a  decreasing  tonnage,  while  the  other 
companies  show  relative  decrease — in  the  case  of  the  Caledonian 
a  very  large  one.  Methods  substantially  the  same,  which  in  the 
case  of  these  neighbouring  railway  systems  bring  out  such  con- 
tradictory results,  cannot  be  taken  as  a  safe  foundation  for  the 
case  which  the  railway  company  has  undertaken  to  establish.  As 
to  the  applications  of  Messrs.  Black  &  Sons  and  Taylor  &  Co., 
and  upon  the  general  question  of  damages,  I  agree  with  the  views 
expressed  by  my  colleagues. 

Lord  Stormonth-Darling :  I  agree  that  the  respondents  have 
failed  to  discharge  the  onus  resting  upon  them  under  the  Act 
of  1894,  in  the  only  way  by  which  they  have  sought  to  dis- 
charge it,  that  is  to  say,  by  showing  that  there  has  been  such  an 
increase  in  the  cost  of  carrying  their  coal  traffic  since  1892  as  to 
make  the  increase  of  the  rates  complained  of  a  reasonable  increase. 
It  is  admitted,  and,  if  it  were  not  admitted,  I  think  it  is  clear  that 
increase  of  cost,  to  have  this  effect,  must  apply  to  the  particular 
service,  and  that  it  must  be  due  to  causes  which  are  not  merely 
transitory  in  character.  I  take  the  case  entirely  on  the  figures 
presented  for  our  consideration  by  the  respondents,  and  these 
seem  to  me  to  be  founded  upon  estimates  and  calculations  which 
are  entirely  unconvincing. 

The  first  Order  to  be  pronounced  under  these  applications 
will  have  the  effect  of  requiring  the  respondents  to  desist  from 
charging  these  increased  rates  for  the  future.  But  the  applicants 
also  ask,  under  section  12  of  the  Act  of  1888,  for  an  inquiry  into 
the  damages  sustained  by  them  in  consequence  of  their  having  been 
compelled  to  pay  these  increased  rates  since  the  1st  of  January, 
1900.  We  shall  order  such  an  inquiry  to  be  taken  before  the 
Registrar  in  the  ordinary  way,  but  it  will  be  open  to  the  respondents 
in  that  inquiry  to  show,  by  any  competent  evidence,  that  damages 
have  not  been  sustained  by  the  applicants,  and  in  particular,  that 
the  increased  rates  have  been,  in  whole  or  in  part,  truly  borne  by 
other  persons. 
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503A.—  John  Watson,  Ltd.  r.  Cal.  R.  and  others,  April  6th,  1901. 

An  application  by  the  defts.  in  one  of  the  preceding  cases 
lor  discovery  and  inspection  of  documents.  They  claimed  to  be 
entitled  to  call  for  — 

1.  All  books,  accounts,  abstracts,  statements,  reports,  returns, 
and  other  documents  or  writings  made  or  kept  by  or  on  behalf 
of  the  applicants  or  their  predecessors  in  business  from  1871, 
that  excerpts  may  be  taken  therefrom  for  each  of  the  years 
\^7l  to  1900,  both  inclusive,  of  all  entries  showing  or  tending 
to  show  — 

(a)  Quantities  of  coal,  etc.,  sold  from  each  pit,  and  the  prices 

(pit  and  otherwise)  charged  for  such  minerals. 

(b)  Quantities  and  prices  of  minerals  forwarded  by  railway, 

etc. 

(c)  Quantities  and   prices  despatched  to  the  stations  men- 

tioned  in  the  application  as  distinguished  from  the 
remainder. 
i  Quantities  and  prices  despatched  for  shipment,  «  • 

2.  All   books,  etc.,  showing  the  total  cost  of   working  and 
carrying  on  the  business  of  coalmasters. 

3.  All  books  and  entries  showing  the  gross  and  net  profits 
or  losses  of  the  applicants  accruing  from  their  business  as  coal- 
masters,  and  the  appropriation  of  such  profits. 

4.  All    books,  etc.,  showing   the   amount  and  objects  of  or 
relative  to  the  capital  expenditure  of  the  applicants. 

5.  All    plans,    sketches,   drawings,   estimates,   specifications, 
showing  the  sidings,  etc.,  on  the  collieries  from  1871  to  1900, 
the    alterations  made   from  time   to  time,  and   the  additions, 
improvements,  or  alterations  to  or  upon  screening,  washing,  or 
cleaning  coal,  and  small  coal  or  dross  at  or  in  connection  v 
each  of  said  collieries. 

6.  All    books,  etc.,  showing  the  cost  of  construction  and 
maintenance  of  such  sidings,  etc. 

All  books,  etc.,  showing  the  number  and  earnings  of  the 
'PI  licants'  waggons. 

Lord  Stormonth-Darlin-    "I  h  i\.    here  to  deal  with  n 
for  documents  which  confessedly  raises  a  question  <>t  |-i  I.-MJ.!.-. 
and  one  of  considerable  importance  to  the  proper  working 
section  1  of  the  Traffic  Act  of  1894.     That  section  throws  upon 

way  companies  the  onus  of  proving  to  the  satisfaction  of  this 
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Commission  that  the  increase  of  any  rate  made  by  them  since 
the  31st  of  December,  1892,  is  reasonable,  and  there  are  certain 
well  ascertained  methods  of  doing  so. 

"But  I  think  it  has  never  been  recognized  as  among  these 
methods  for  the  railway  company  complained  against  to  inquire 
into  the  business  affairs  of  the  trader  complaining,  into  the 
volume  of  his  trade,  the  cost  at  which  he  carries  it  on,  or  the 
profit  which  he  makes  on  it.  It  would  be  very  strange  if  con- 
siderations of  that  kind  were  held  to  be  relevant,  because  railway 
rates  are  not  fixed  with  reference  to  the  poverty  or  riches  of 
individual  traders,  but  in  order  to  yield  a  fair  remuneration  to 
the  companies  themselves  for  the  services  which  they  render. 
That  is  entirely  consistent  with  Lord  Selborne's  view  in  the 
Canada  Southern  Railway  case  (8  App.  Cas.  723),  because  when 
he  speaks  of  examining  a  rate  '  with  reference  to  the  service 
rendered  and  the  benefit  to  the  person  receiving  that  service/ 
he  is  arguing  against  the  notion  of  testing  the  reasonableness 
of  a  rate  by  the  profits  of  the  railway  company,  and  assuredly 
he  gives  no  countenance  to  the  notion  of  testing  it  by  the  profits 
of  the  trader.  I  agree  with  Mr.  Justice  (now  Lord  Justice) 
Collins,  that  '  the  reasonableness  of  the  rate  is  not  to  be  tried 
by  its  effect  upon  the  trade  of  the  persons  who  have  to  pay  it ' 
(Eickett,  Smith  &  Co.'s  case,  9  Ry.  &  Ca.  Tr.  Cas.  at  p.  114). 
Certainly,  if  the  condition  of  the  trade  in  any  particular  class 
of  goods  is  to  any  extent  a  legitimate  subject  of  inquiry, 
that  inquiry  must  be  directed  to  the  condition  of  the  trade 
in  general,  and  not  to  the  profits  or  losses  of  any  particular 
applicant. 

"  It  is,  of  course,  a  mere  accident  that  these  applicants  produce 
an  article  which  forms  a  large  item  in  the  expenditure  of  every 
railway  company.  An  increase  in  the  price  of  coal  may  form 
a  most  important  consideration  in  judging  whether  an  increase 
in  a  railway  rate  is  justifiable.  But  the  companies  have 
in  their  own  possession  the  proper  means  of  proving  that, 
and  the  proof  of  it  will  not  be  helped  by  the  books  of  the 
applicants. 

"  What  the  specification  really  does  is  to  propose  a  searching 
examination,  extending  over  thirty  years,  into  every  detail  of  the 
business  carried  on  by  the  Lothian  Coal  Company  and  their 
predecessors — their  output,  their  prices,  their  cost  of  working, 
their  capital  expenditure,  their  profits  or  losses,  and  many  other 
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things.  If  such  a  process  were  applied  to  each  of  the  applicants 
in  this  congeries  of  cases,  I  do  not  know  when  the  inquiry  would 
end.  Even  if  relevant,  such  a  call  would  be  objectionable,  as 
being  altogether  out  of  proportion  to  the  question  in  dispute. 
But  it  seems  to  me  to  be  wholly  irrelevant,  and  I  therefore  dis- 
allow the  entire  specification." 


504.— Vickers,  Maxim,  &  Co.,  and  Cammell  &  Co.  r.  Mid.  R.,  1001, 
17  Times  L.K.  546. 

These  were  two  of  a  series  of  cases  in  which  the  owners  of 
sidings  upon  the  large  steel  works  in  the  neighbourhood  of 
Sheffield  complained  that  the  rates  charged  upon  their  traffic 
were  the  same  as  those  charged  upon  traffic  handled  at  the 
Sheffield  station. 

The  sidings  in  question  do  not  connect  directly  with  the 
main  lines  of  railway.  The  traffic,  which  amounts  to  over  one 
million  tons  in  the  year,  is  first  placed  in  a  group  of  reception 
sidings,  whence  it  is  delivered  to  the  various  works  as  ordered. 
In  order  to  facilitate  delivery,  the  traffic  is  shunted  upon  sidings 
belonging  to  the  company,  without  which  operation  it  would  not 
be  practicable  for  the  applicants  to  receive  it. 

The  Court  did  not  accept  the  contention  of  the  defts.  that 

regards  Sheffield  no  portion  of  station  or  service  terminal  was 
included  in  the  rate.  The  accommodation  was  provided,  and 
the  services  were  rendered,  and  the  Court  would  not  assume 
that  no  remuneration  was  claimed  therefor.  The  Sheffield  station 
-.•.••Hid  be  inadequate  to  accommodate  the  traffic  dealt  with  at 
the  sidings,  but  these,  again,  are  insufficient  in  themselves  with- 
out the  provision  of  the  further  accommodation  provided  by  the 
company.  The  question  then  arises  whether  the  services  rendered 
by  the  company  after  the  deposit  of  the  traffic  by  the  goods 
engine  in  the  reception  sidings  is  of  the  nature  of  delivery  or 

•mveyance.     Considering  all  the  circumstances  as  laid  bet 
the  Court,  they  were  of  opinion  that  a  rebate  was  due,  calculated 
as  in   Pidcock's  case,   but  that   three-quarters  of  the  stati 
terminal  represented  the  value  of  the  additional  service*  rendered 
by  the  company. 

Wright,    I  •  The  rule  adopted  in  Pidcock's  case  for  ascer- 

ing  the  amount  of  station  and  service  terminal  must  not  be 
taken  as  being  necessarily  of  universal  application.  It  woul.l 
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not  be  appropriate  when  it  was  shown  that  the  cost  either  of  the 
station  or  of  the  conveyance  was  beyond  the  average. 


505.— Cheap  Trains  Act,  1883,  North  London  R.  and  L,  &  N.W.R., 
1888,  6  Ey.  &  Ca.  Tr.  Gas.  19. 

Workmen's  tickets  issued  on  the  L.  &  N.W.R.  from  Willesden 
and  stations  intermediate  as  far  as  Chalk  Farm  available  to 
Broad  Street  only.  Workmen  requiring  to  travel  to  stations  be- 
tween Chalk  Farm  and  Broad  Street  were  charged  full  ordinary 
fares. 

The  answer  of  the  companies  was  to  the  effect  that  the  trains 
were  already  overcrowded,  especially  on  the  return  journey,  and 
that  the  Bail  way  Commissioners  had  no  jurisdiction  to  make  the 
order  applied  for. 

The  Court  came  to  the  conclusion  that  the  repletion  of  traffic 
would  not  be  increased  by  the  issue  of  tickets  to  the  section  of 
line  indicated,  and  that  although  they  might  not  have  juris- 
diction to  make  an  order  for  through  booking  requiring  the 
co-operation  of  two  separate  companies,  it  was  within  their 
competence  to  make  separate  orders  on  both  companies  in  respect 
of  the  arrangements  to  be  made  for  the  conveyance  of  workmen 
on  their  own  line.  The  Court  would  accordingly  order  that 
trains  should  be  run  from  Willesden  to  Chalk  Farm,  and  from 
Chalk  Farm  to  Broad  Street,  at  times  to  be  fixed,  but  they  also 
intimated  the  arrangements  which  they  considered  more  desirable. 
"  For  the  reasons  we  have  stated,  we  cannot,  we  think,  make  any 
order  directing  the  companies  to  adopt  this  course,  but  should 
they  adopt  it  of  themselves,  we  would  consider  that  they  thereby 
provide  proper  and  sufficient  workmen's  trains  within  the  mean- 
ing of  the  Act,  and  that  no  further  compliance  with  our  order 
ought  to  be  required." 

The  two  railway  companies  subsequently  prepared  a  memo- 
randum, which  was  submitted  to  the  Commissioners  and  approved 
by  them. 

"  The  N.L.  and  the  L.  &  N.W.  Cos.  propose  to  issue  tickets 
as  suggested  by  the  Commissioners'  judgment  from  Willesden 
and  intermediate  L.  &  N.W.  stations  west  of  Chalk  Farm  to 
intermediate  stations  up  to  and  including  Dalston  by  the  5.15 
and  6.27  a.m.  trains,  returnable  from  the  stations  to  which 
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the  tickets   are   issued   by  the  train   leaving    Broad    Street  at 
R18  p.m. 

"  It  is  suggested  that  the  Commissioners  should  declare  that 
tliey  consider  the  companies  will  in  this  manner  have  provided 
proper  and  sufficient  workmen's  trains  within  the  meaning  of 
tli»-  Act,  and  that,  therefore,  no  order  will  be  issued  so  long 
a>  the  companies  continue  to  carry  out  this  arrangement." 


506.— London  Reform  Union  r.  G.E.R.,  10  Ry.  &  Ca.  Tr. 
Gas.  280. 

This  was  a  complaint   by  the  London  Reform  Union,  sup- 
ported by  the  London  County  Council,  that  proper  an«l  sutll-ient 
workmen's  trains  were  not  provided  for  the  conveyance  to  London 
of  workmen  residing  at  Enfield,  Edmonton,  Walthamstow,  and 
other  places  situated  within  a  radius  of  8   or   10  miles   from 
Liverpool  Street,  as  required  by  section  3  of  the  Cheap  Trains 
Act,  1883.     The  Great  Eastern  Railway  Act  of  1864,  ant 
the  construction  of  these  branch  lines,  imposed  an  obligation  to 
run  one  train  per  day  on  each  line  by  which   the    return   fare 
should  be  2d.     The  G.E.  Co.  had  discharged  this  obligation 
charging  a  2d.  return  fare  by  all  trains  arriving  in  London  before 
<;.  l.~i  a.m.,  but  between  that  time  and  8  a.m.  they  charged  half 
ordinary  return  fares,  with  a  minimum  of  4d. 

On  behalf  of  the  applicants,  it  was  alleged  that  4d.  was  too 
liiirh  for  a  workman's  fare,  and  that  workmen's  trains  which 
ceased  running  into  London  so  early  in  the  morning  did  not 
provide  sufficient  accommodation.  The  continuous  displacement 

workmen,  owing  to  the  construction  of  public   \\orks,  and  of 
railways  in    particular,  was  very   serious,   and    resulted    in 
constant  outflow  of  the  working  class  into  the  district  served  by 
th<-   deft*.      In    Edmonton   the   population,  \\hich   in  1881  was 
15,000,  was  estimated  to  have  in.-, ,-.,.,  ,1   t..   :.<;,000,  and  large 
numbers  of  new  houses  were  still  being  l.uilt.     The  hardship 
the  situation  was  mainly  felt  by  women,  i: iris  and  boys,  whose 
wages  were  small,  an<l  \\ho  had  to  arrive  in  London  some  two 

rs  before  their  \vork  commenced  in  order  to  obtain  the  advan- 
tage of  the  2d.  fare.  It  was  estimated  that  the  remission  of 
passenger  duty  granted  by  the  Cheap  Trains  Act  amounted  to 
£68,000  per  annum. 
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For  the  defts.,  the  general  manager  of  the  company  stated  that 
every  endeavour  was  being  made  to  grapple  in  a  satisfactory 
manner  with  the  problem  with  which  they  were  confronted.  In 
the  case  of  Enfield,  the  obligatory  one  train  per  day  had  been 
increased  to  seven  in  1891,  and  since  that  date  six  more  trains  had 
been  added.  In  1891  the  number  of  half-fare  trains  run  was  six ; 
in  1899  it  was  11.  The  earliest  of  the  trains  ran  with  very  few 
passengers,  and  although  some  of  the  later  ones  might  be  re- 
munerative, the  opinion  of  the  officials  was  that  the  total  receipts 
prior  to  7  a.m.  did  no  more  than  cover  the  expenses.  This  calcu- 
lation allowed  nothing  for  the  use  of  Liverpool  Street  station,  the 
annual  cost  of  which,  including  interest  on  capital  outlay,  worked 
out  to  nearly  a  half-penny  upon  every  passenger  starting  or 
arriving.  Not  only  had  the  cost  of  the  station  been  very  great, 
but  the  workmen  required  to  travel  upon  the  most  expensive 
portion  of  the  company's  lines  of  railway.  One  mile  and  a  half 
of  line  between  Liverpool  Street  and  Bethnal  Green  had  cost 
£1,113,000 ;  one  mile  and  three-quarters,  Bethnal  Green  to 
Hackney  Downs,  £616,000  ;  7J  miles,  Hackney  Downs  to  Enfield, 
£950,000 ;  4  miles,  Hackney  Downs  to  Walthanistow,  £515,000. 
Altogether,  15  miles  of  line  had  cost  £3,194,000,  being  at  the 
average  rate  of  £230,000  per  mile.  It  was  true  that  the  remission 
of  the  passenger  duty  under  the  provisions  of  the  Cheap  Trains  Act 
amounted  approximately  to  the  sum  named,  but  the  G.E.  Co.  had, 
as  it  were,  expended  this  sum,  and  very  considerably  more,  in  the 
reduction  of  third-class  fares  throughout  the  whole  of  their 
system.  The  2d.  charge  was  a  fare  which,  to  the  witness's  know- 
ledge, was  unparalleled  in  railway  management,  and  the  half- 
fare  system  of  service  and  charges  was  the  equivalent  of  that 
which  had  hitherto  been  accepted  on  the  part  of  every  other 
railway  company  as  the  full  compliance  with  the  statutory 
regulations.  The  only  ground  for  the  claim  now  made  against 
the  G.E.  Co.  was  based  upon  the  fact  that  they  had  been  exces- 
sively and  exceptionally  liberal  as  regards  their  early  traffic,  and 
it  appeared  to  them  to  be  unfair  that  they  should  be  singled  out 
to  be  deprived  of  the  revenue  they  earned  between  7  a.m.  and 
8  a.m.  for  no  other  alleged  reason  than  their  own  liberality. 
If  the  company  lost  this  revenue,  the  workmen  would  gain 
very  little,  because  what  the  complainants  really  wanted  was 
that  the  bulk  of  the  traffic  now  distributed  between  the 
hours  of  6  and  9  a.m.  should  be  conveyed  in  the  single 
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hour  between   7.30  and   8.30,  which  was  an  absolute   physical 
impossibility. 

Mr.  Justice  Wright,  after  referring  to  the  sections  of  the  Acts 
and  the  facts  before  mentioned,  said  that  the  G.E.  Co.,  in  excess 

iie  obligation  imposed  upon  them  by  their  Special  Act,  had 
provided  an  excellent  workmen's  service  until  a  quarter  to  7  in 
the  inorninir,  but  it  had  been  shown  that  this  service  was  run  at 
hours  too  early  for  a  large  portion  of  the  working  population, 
and  that  especially  in  the  case  of  women  and  girls  it  was  a  vn  \ 
-••rious  hardship  for  them  to  arrive  in  London  so  early.  It  was 

^ed  that  the  half  ordinary  third-class  fares  were  too  high  for 
workmen's  fares,  and,  if  so,  the  Court  were  of  opinion  that  the 
workmen's  service  was  insufficient.  The  company  had  expressed 
their  willingness  to  make  the  concession  of  running  one  more  2d. 
train  on  each  branch,  but  this  seemed  not  to  be  altoget 
sufficient.  The  Court  were  of  opinion  either  that  two  more  cheap 
t  rains  should  be  run  upon  the  Edmonton  branch,  two  more  from 
Walthamstow,  and  one  more  from  Stratford,  or  else  that  some  of 
the  existing  half-fare  trains  should  be  made  available  for  the 
holders  of  cheap  tickets.  The  Court  would  also  suggest  the 

.-•  of  fortnightly  series  of  tickets  confined  to  the  class  intended 
to  obtain  the  benefits  of  the  Cheap  Trains  Act  At  the  same 
time  the  fare  of  2d.  was  very  low  when  applied  to  the  longer 

;ances,  and  the  Court  thought  that  a  fare  of  3d.  should  be 
charged  by  the  new  trains  suggested. 

Yi<count  Cobham  :  I  am  unable  to  regard  this  service  as  pro- 
viding, as  the  Cheap  Trains  Act  requires,  "proper  and  sufficient 
workmen's  trains  at  such  fares  and  at  such  times  between  6  o'clock 
in  the  evening  and  at  8  o'clock  in  the  morning  "  as  are  reasonable. 
It  is  perfectly  true  that  a  large  number  of  workpeople  use  these 
half-fare  trains,  as  they  are  termed,  especially  those  from  the 
\\althamstow  stations,  and  I  agree  with  the  company  in  thinking 
that  there  is  at  least  a  presumption  that  these  people  can  afford 
to  pay  the  fare  \\hi«-h  they  do  in  fact  pay.  I  entirely  dissent 
from  the  argument  that  "  workmen  "  should  be  regarded  as  a 
class  one  and  indivisible,  every  member  of  which  is  entitled  to  be 
carried  by  rail  on  the  cheapest  possible  terms.  This  very  case 
proves  that  workmen  divide  themselves  into  at  least  twoclastet— 
those  who  can  afford  to  pay  only  Is.  a  week  for  being  taken  to 
thci  and  those  who  can  j».iy  up  to  3«.  and  4*.  The  railway 

company  do  no  wrong  in  making  the  higher  charge,  and  they  are 
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perfectly  entitled  to  claim  their  later  trains  up  to  8  a.m.  as 
"  workmen's  trains,"  although  they  are  run  for  the  benefit  of  the 
better-to-do  workmen,  with  a  certain  admixture  of  clerks  and 
others.  Unfortunately,  a  large  portion  of  the  working  class 
belong  to  the  category  of  those  who  can  only  afford  Is.  a  week, 
and  we  must,  I  think,  in  administering  this  Act,  have  special 
regard  to  them.  It  cannot,  to  my  mind,  be  thought  reasonable 
that  people  for  whom  Parliament,  in  return  for  a  very  valuable 
concession  to  the  railway  companies,  has  secured  that  due  railway 
facilities  should  be  provided  up  to  8  o'clock  in  the  morning, 
should  be  allowed  to  enjoy  these  facilities  only  up  to  6.30  or 
6.45.  I  think  the  railway  company  have  somewhat  under- 
estimated the  evils  of  a  wage-earner  being  landed  in  London  one 
or  two  hours  before  his  work  begins.  The  loss  of  an  hour's  early - 
morning  sleep  to  hard-worked  people  cannot  but  be  prejudicial 
to  strength  and  vitality,  especially  in  the  case  of  the  old  and 
weakly,  and  of  the  numerous  boys  and  girls  that  travel  up  by 
these  trains.  Then  the  long  interval  of  enforced  idleness,  or  of 
loitering  about  the  streets  or  station  in  the  early  morning,  means 
a  waste  of  valuable  time,  and  may  be  harmful  to  many.  In  short, 
the  benefits  of  the  exceptionally  cheap  fares  granted  by  the 
G.E.  Co.  are  largely  discounted  by  the  narrow  limits  of  time 
within  which  they  are  allowed  to  operate.  I  cannot  follow  the 
argument  that  because  the  company  were  encouraged  by  that 
remission  to  reduce  their  third-class  fares  by  a  greater  amount 
than  that  of  the  passenger  duty  remitted,  therefore  we  should  not 
take  the  remission  into  consideration.  The  reduction  of  the 
third-class  was  wisely  effected  in  the  company's  own  interest,  and 
very  much  to  its  profit ;  the  fund,  therefore,  saved  from  the  duty 
is  still  intact  and  able  to  safeguard  them  from  any  loss  which  can 
reasonably  be  expected  to  accrue  from  a  workmen's  train  service 
improved  within  the  limits  defined  by  us.  More  deserving  of 
weight  is  the  contention  that  there  is  very  little  margin  of  time 
within  which  additional  trains  could  be  run.  But  Sir  W.  Birt 
very  frankly  admitted  that,  with  some  rearrangement  of  existing 
trains,  three  additional  ones  might  be  put  on  between  7  a.m.  and 
8  a.m.  at,  as  we  suggest,  3d.  fares,  and  some  additional  facilities 
on  these  and  the  Stratford  line.  This  does  not,  of  necessity,  involve 
any  additional  trains  between  those  hoars. 
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507.— London  Reform  Union  r.  G.N.R.  and  N.L.R.,  1899, 
10  Ry.  &  Ca.  Tr.  Gas.  293. 

This  was  a  complaint  that  owing  to  the  want  of  workmen's 
trains  a  district  which  was  peculiarly  adapted  for  the  housing  of 
the  working  classes  remained  undeveloped  for  that  purpose,  w  hilt- 
the  traffic  on  the  adjoining  district  of  the  G.E.  Co.  was  abnormally 
congested.  The  district  in  question  extended  westward  from 
Enfield,  and  included  the  stations  of  New  Barnet,  High  Barnet, 
and  Edgware.  From  this  district  the  latest  workmen's  train 
reached  London  about  6.30  a.m.,  and  the  return  fares  charged 
were  generally  much  in  excess  of  the  farthing  per  mile  aUt-j^Ml 
to  be  tht1  ordinary  workmen's  rate. 

A  statistical  report  put  in  on  behalf  of  the  London  County 
Council  showed  that  a  working-class  population  of  270,000  was 
aggregated   around   the   eight   London   stations  of  the  G.N.R. 
The  difficulty  of  housing  this  congested  labouring-class  popula- 
tion has   been  continually  increasing,  until  it  has  assumed  so 
acute  and  pressing  a  form  as  to  demand  an  immediate  remedy. 
A  medical   report   dealing  with   the   sanitary  condition   of  >t 
Pancras  showed   that  two-thirds  of  the   total   population  \\- 
living  in  tenements  of  one,  two,  or  three  rooms,  and  that  about 
one-quarter  of  the  population  were  living  in  a  state  of  over- 

\ding,  the  overcrowding  being  equivalent  to  a  population 
66,000.     The  percentage  of  overcrowded  houses  in  St  Pancras 
was  31,  while  in  Whitechapel  it  was  9,  and   in  Mile-end  O1<1 
town  it  was  2  only,  pointing  to  the  conclusion  that  the  cli 

kmen's  fares  on  the  G.E.R.  induced  workmen  to  migrate  from 
its  metropolitan  to  its  extra-metropolitan  area  of  service  to  a 
much  greater  extent  than  was  the  case  with  the  «lMri -t  served 
by  the  G.N.R.    The  London  County  Council  is  responsible  for  tin- 
clearance  of  areas  rendered  unhealthy  by  excessive  overcrow i 
and  for  the  erection  of  sanitary  dwellings  for  the  working  class, 
and  in  the  selection  of  subnrlian  «r  extra-suburban  sites  is  com- 
I  •  lied  to  give  special  consideration  to  such  as  are  provided  v, 
proper  facilities  of  transit  for  enabling  workmen   to  get  con- 
veniently to  and  from  their  work  in  London.    There  are  in. 
extra- London  parishes  in  the  area  of  the  service  of  the  G.N 
which  are  very  thinly  populated,  and  which   might  be  made 
desirable  residential  districts  for  workmen  were  the  train  service 
more  suited  to  the  requirements  of  the  working  class  than  it  is. 
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The  Council  and  its  predecessors  have  cleared  36  unhealthy 
areas  in  London,  and  in  doing  so  have  expended  £542,000  in 
the  district  between  Shoreditch  and  Holborn.  The  Council  has 
thus  a  very  considerable  financial  interest  in  any  relief  to  the 
overcrowding  of  the  company's  metropolitan  area  of  service,  which 
would  certainly  result  from  an  improvement  of  the  workmen's 
train  service  in  the  way  asked  for.  Statistics  published  by  the 
Board  of  Trade  in  1897  show  the  number  of  workmen's  trains 
run  by  the  London  companies. 


Kailway  company. 

Total  number 
of  workmen's 
trains  daily 
to  London 
termini. 

Metropolitan 

37 

Great  Eastern 

36 

London,  Brighton  and  South  Coast 

36 

London  and  South  Western 

33 

London,  Chatham  and  Dover 

25 

North  London 

23 

City  and  South  London  (Electric) 

21 

Metropol  itan  District 

20 

Great  Western 

17 

Great  Northern 

9 

London  and  North  Western 

8 

South  Eastern 

7 

London,  Tilbury  and  Southend    .  .  . 

6 

Midland 

2 

This  table  shows  that  the  G.N.E.  is  not  carrying  out  the 
object  of  the  Cheap  Trains  Act  of  1883  with  anything  like  the 
efficiency  of  most  of  the  metropolitan  railways,  some  of  which  are 
receiving  less  aggregate  remission  of  passenger  duty  under  that 
Act.  Accordingly,  the  working  classes  generally  have  not  viewed 
the  G.N.R.  area  of  service  as  a  desirable  residential  one,  and  as 
a  consequence  there  is  an  aggregation  of  working  class  people, 
and  a  consequent  congestion  of  workmen's  traffic,  in  the  areas  of 
other  railways,  on  which  more  liberal  and  suitable  provision  in 
the  way  of  cheap  locomotion  is  made,  which,  as  shown  in  the  recent 
inquiry  in  regard  to  the  G.E.K.,  is  becoming  almost  unmanageable. 

The  G.N.R.  thus  appears  practically  to  evade   part  of   its 
obligation  under  that  Act,  and  throws  the  burden  of  it  on  other 
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companies,  who  endeavour  to  give  an  equivalent  for  the  pecuniary 
benefit  the  Act  conferred  upon  them. 

Where  the  working  class  is  largely  aggregated  at  places  in  the 
common  area  of  service  of  the  G.N.R.  and  G.E.R.,  as  at  Enfield, 
it  has  been  ascertained  by  local  inquiries  that  many  workmen 
who  would  travel  by  the  G.N.R.'s  workmen's  trains  travel  by 
those  of  the  G.E.R.,  because  of  the  much  lower  workmen's  fare 
charged  by  the  latter — 2d.,  as  compared  with  4d.  to  King's 
Cross,  and  4.\d.  to  Moorgate  Street,  by  the  G.N.R.,  the  distance 
to  King's  Cross  being  about  a  mile  and  a  half  less,  and  that 
to  Moorgate  Street  being  but  a  little  more  than  to  Liverpool 
Street. 

In  regard  to  the  half-fares  charged  by  the  two  companies, 
there  is  also  a  marked  difference  in  favour  of  the  G.E.R. 

Thus  the  G.N.R.,  by  its  much  higher  workmen's  fares,  not 
only  adds  to  the  difficulty  with  which  the  G.E.R.  has  to  contend 
in  dealing  with  its  enormous  workmen's  traffic,  but  a  double 
injustice  is  done  to  that  company,  as,  owing  to  the  great  pressure 
of  its  workmen's  traffic,  the  better  class  of  early  passengers  leave 
the  G.E.E.  for  the  G.N.R.  to  avoid  the  crowds  of  workmen  on 
the  former. 

Further  tables  show  the  average  wages  paid  to  London  work- 
men to  amount  to  27s.,  taking  the  lower  paid  half,  and  to  36«. 
for  the  higher  paid  half.  Upon  the  27s.  scale  of  pay  the  work- 
men's fares  on  the  G.E.R.  would  absorb  3*7  per  cent,  of  the 
wages,  and  the  half-fare  charges  91  per  cent.  The  G.N  K. 
charges  would  absorb  7*5  per  cent,  by  the  workmen's  scale,  and 
12-5  per  cent  by  the  half-fare  scale. 

Another  point  for  consideration  is  the  unsnitability  of  tin* 
workmen's  service  as  regards  its  time  limit.  In  recent  yean 
there  has  been  a  general  tendency  to  the  shortening  of  the  hours 
of  labour,  which  has  been  most  operative  in  regard  to  the  com- 
mencement of  work.  In  many  trades  the  hours  of  work  are 

a  9  a.m.,  or  even  later.  An  inquiry  among  90  trade 
associations,  numbering  154,000  members,  sin.  '  94,000 

commenced  work  at  8  a.m.  or  later,  while  another  35,000,  whil«- 
commencing  earlier  in  summer,  <li<l  n<>t   i«|uirc  to  be  at  their 
work  before  8  a.m.  in  winter.     From  New  Barnet  the  la- 
men's  train  arrived  at  King's  Cross  at  U.13  a.m.,  from  Enti*  M 
at  6.24  a.m.,  I'mm   lii-l  <1  from  Edgware  no 

service  at  all  was  provided.    Calculations  set  out  and  bated  upon 
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the  average  cost  of  passenger  train  mileage  showed  a  profit  of 
some  30  per  cent,  upon  the  receipts  from  workmen's  trains.  The 
report  concluded  thus  : — 


13. — Remission  of  Government  Duty. 

In  addition  to  the  estimated  approximate  profit  of  30  per 
cent,  which  the  company  makes  on  the  running  of  its  nine 
permanent  workmen's  trains,  it  receives  a  large  remission  of  the 
Government  duty  on  its  passenger  traffic  receipts,  under  section  3 
of  the  Cheap  Trains  Act,  1883,  expressly  and  conditionally  upon 
its  providing — 

Proper  and  sufficient  workmen's  trains  for  workmen  going 
to  and  returning  from  their  work,  at  such  fares  and  at  such 
times  up  to  8  a.m.  as  appear  to  be  reasonable. 

In  1882,  the  year  preceding  the  passing  of  the  Cheap  Trains 
Act,  the  G.N.R.  paid  Government  duty  equivalent  to  3'05  per 
cent,  of  its  gross  passenger  receipts. 

If  the  Cheap  Trains  Act,  1883,  had  not  passed,  the  company 
would  have  continued  to  the  present  time  paying  approximately 
the  same  proportion  of  its  gross  passenger  receipts  which  it  paid 
in  1882,  and  this,  for  the  year  1897,  would  have  amounted  to 
£49,050.  But  the  company  is  shown  by  the  Board  of  Trade 
railway  return  for  that  year  (p.  70)  to  have  paid  only  £14,260 
Government  duty  on  its  passenger  receipts,  and  therefore  received 
a  remission  of  £49,050— £14,260  =  £34,790. 

Applying  the  calculation  to  the  whole  period  of  remission 
since  the  Act  came  into  operation,  it  gives  an  aggregate  remission 
of  approximately  £385,000. 

Keduced  to  a  daily  average  for  the  number  of  days  the  work- 
men's trains  ran,  the  amount  of  remitted  duty  in  1897  is  equivalent 
to  £112  a  day,  or  to  four  times  the  estimated  maximum  daily 
double  mileage  cost  of  running  the  company's  nine  permanent 
workmen's  trains.  Hence  the  company  might,  on  this  remitted 
duty  alone,  increase  its  workmen's  trains  from  nine  to  thirty-six 
daily,  without  drawing  upon  other  resources.  Reducing  the 
figures  to  an  average  per  workmen's  train,  gives  the  following 
results — 
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.tge   daily    cost    per 
train  of  nine  permanent 
workmen's  trains,  allow- 
ing for  a  double  mileage. 

Estimated  daily  receipts  per  workmen's 
train  run  from 

1 

Workmen's 
fares. 

2 
Remission 
of  duty. 

3 
Total. 

£ 
3'1 

4-05 

£ 

1244 

16-49 

For  the  defts.,  their  general  manager  dealt  with  the  com- 
made   between   that  company  and  the  G.E.  Co.     The 
G.N.R.  was  essentially  a  main  line  into  London,  having  some 

stations  in    a    radius  of  10  to   12   miles,  while  the  G.E.I  J 

.'m  was  deliberately  planned  to  accommodate  artisan  traffic, 
aud  had  some  80  stations  distributed  over  many  small  branches. 
The  G.N.R.  could  carry  more  passengers  in  the  early  hours 
of  the  morning,  but  their  return  trains  were  overcrowded 
to  a  serious  extent  between  the  hours  of  five  and  eight  in  the 

rnoon.  The  witness  calculated  that  the  company's  annual 
receipts  by  the  quarter-fare  or  workmen's  trains  amounted  to 
£53<j.">,  while  the  expenses  were  £7332,  increased  above  the 
average  by  the  necessity  of  running  the  trains  empty  in  one 
direction.  By  the  half-fare  trains  the  receipts  wero  £7903,  and 
expenses  £4792,  leaving  an  annual  profit  on  their  morning 
\\<>rkiug  of  £1141.  This  sum  afforded  no  sort  of  remuneration 
for  the  use  of  the  costly  lines  and  appliances  in  the  London 
district.  The  proposals  made  by  the  applicants  would  greatly 
reduce  their  receipts,  and  bring  down  the  2s.  4d.  per  train  mile 
\\hi'-h  tli'-y  obtained  on  the  cheap  trains  to  Is.  I0d.t  and  the 
4*.  10(2.  per  train  mile  earned  on  the  half- fare  trains  to  &.  5J. 

B  G.N.  Co.  would,  however,  be  willing  to  make  the  exj> 

ing  two  more  trains  at  ch«  up  tares  between  6.30  and  7.30 
a.m.,  commencing  from  1st  of  October  next. 

\\  right,  J.:  We  do  not  at  all  think  that  Parliament  intended 
the  Cheap  Trains  Act  to  throw  upon  railway  companies  the  <iut\ 
of  opening  out  neighbourhoods  for  the  creation  of  new  workmen** 
residential  districts.  We  quite  appreciate  the  immense  im]< 
ance  of  the  question  from  the  point  of  view  of  the  London  County 
Council,  but  we  do  not  think  that  we  should  be  acting  within 
the  powers  given  us  by  Parliament  if  we  made  orders  in  that 
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way.  As  soon  as  there  exists  a  class  which  demands  the  accom- 
modation, it  is  our  duty  to  see  that  proper  accommodation  is 
afforded.  At  present  such  a  class  is  not  proved  to  exist.  There 
is  strong  reason,  I  think,  to  suppose  that  there  is  a  class  of 
workmen  sufficiently  numerous  in  the  neighbourhood  of  Bowes 
Park  and  Wood  Green  to  require  every  reasonable  accom- 
modation for  purposes  of  their  daily  labour.  In  order  to 
determine  at  what  fares  they  ought  to  receive  that  accom- 
modation, we  think  we  have  not  sufficient  information  at  present ; 
and  we  must  have  more,  because  we  must  have  regard  to  the 
question  how  far  the  railway  company  will  suffer  by  these 
onerous  terms  being  imposed  on  it.  We  do  not  for  a  moment  sav 
that  it  would  be  a  sufficient  answer  for  the  railway  company  to 
say  that  they  would  make  no  profit,  or  even  that  they  might  make 
some  loss  upon  the  arrangement  as  ordered  or  suggested ;  but  all 
those  things  have  to  be  borne  in  mind,  and  before  we  could 
properly  make  an  order  of  any  extensive  application  which  would 
lay  any  great  burden  upon  the  railway  company,  we  ought  to  be 
quite  sure,  or  as  sure  as  we  can  be,  that  there  is  sufficient  demand 
on  the  part  of  the  existing  workmen  for  it,  and  that  no  undue 
burden  would  be  laid  on  the  railway  company.  In  order  to 
ascertain  that,  we  have  asked  them  to  make  an  experiment, 
and  Mr.  Steel  undertakes  that  they  will  make  an  experiment, 
and  no  doubt  it  will  be  made  in  the  greatest  good  faith,  that 
experiment  being  that  on  one  branch,  where  the  workmen  at 
present  most  reside  (the  Enfield  to  Moorgate  Street  branch), 
two  additional  trains,  with  about  500  seats  in  each,  are  to 
be  run  between  the  hours  which  have  been  indicated  (6.30 
and  7.30  a.m.),  subject  to  the  consent  of  the  Met.  R.  being 
obtained.  If  that  consent  is  not  obtained,  of  course  we  shall 
have  to  try  and  carry  out  the  experiment  in  a  different  way. 
Then  the  basis  of  it  is  to  be  the  existing  so-called  quarter-fare 
fares,  but  with  the  understanding  that  the  3^d.  fare  to  Moorgate 
Street  is  to  be  3d.  Of  course,  it  will  be  open  to  the  G.N.E. 
to  come  at  any  time,  if  they  think  fit,  either  to  show  that  the 
experiment  has  failed — if  it  has  failed,  after  a  fair  trial — or  to 
abstain  from  raising  any  further  questions.  It  will  be  open 
equally  to  the  present  applicants,  if  they  think  a  fair  trial  ha;? 
not  been  given,  after  the  three  months  has  expired,  to  apply  as 
they  may  be  advised. 


CONVEYANCE   OF  MAILS.  -\(.\:> 

508. — Fawcett  Association  v.  L.B.  &  S.C.R., 
10  Ry.  A-  Ca.  Tr.  Cas.  299. 

The  applicants  were  an  association  of  postal  sorters,  who 
applied  for  two  early  trains  from  West  Croydon  to  London 
J  Iridge  at  3  a.m.  and  4:  a.ra.,  and  for  two  similar  trains  from 
Victoria  to  London  Bridge. 

The  defts.  objected  that  existing  arrangements  provided  for 
the  closing  of  the  passenger  stations  for  three  or  four  hours  only 
during  the  course  of  the  night,  and  that  the  opening  of  them 
at  so  early  an  hour  would  require  the  complete  readjustment  of 
their  stall  arrangements  at  an  amount  of  inconvenience  and 
expense  entirely  disproportionate  to  the  advantage  accruing  to 
the  applicants. 

The  Court  held  that  no  case  had  been  made  out  for  the 
running  of  the  trains  applied  for.  It  had  been  established  that, 
as  regards  certain  sorters  and  other  persons  employed  in  the 
post-office,  there  was  very  great  hardship  caused  by  the  absence 
of  early  trains.  But  in  these  cases  the  intention  of  the  Act  of 
Parliament  was  that  there  should  be  something  commensurate 
I*  t\veen  the  benefit  to  be  given  by  an  order  of  the  Court  and 
the  cost  to  the  railway  company  giving  it.  It  was  impossible 
to  construe  the  Act  as  intending  that  a  special  service  of  trains 
shall  be  provided  for  every  section  of  every  kind  of  employment. 
There  must  be  some  limit  to  the  exercise  of  the  powers  granted, 
and  the  demand  for  accommodation  should  bear  some  relation  to 
the  difficulty  of  providing  it. 

510.—  Waterford,  Limerick,  and  Western  Railway  r.  Postmaster- 
General,  1900,  Times,  Nov.  2;ini. 

An  arbitration  under  the  Regulation  of  Railways  Acts  to  fix 
the  amount  of  remuneration  due  to  the  applicants  for  the  <• 
veyance  of  mails  over  their  railway.  The  sum  payable  until 
recently,  under  the  agreements  enter* •.!  into,  might  be  taken 
to  amount  t<>  L'DOOO  per  annum.  The  applicants  alleged  that 
this  was  insufficient,  and  <  laimed  to  be  entitled  to  a  yearlv 
payment  of  £20,000.  The  Postmaster-General,  upon  a  recal 

n  of  the  vain.-  <>t  the  services  rendered,  assessed  it  at  £5500. 
The  case,  as  stated  by  the  manager  of  the  railway  and  <>tli«T 
expert  witnesses,  was  to  the  ef)  <>m  of  a  yearly  train 

service.  th.-  tim«-s  of  nmiiiiiir  «»t   1">0,000  miles 

VOL.  III.  -  H 
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were  fixed  by  the  Postmaster-General  to  suit  the  convenience 
of  through  mail  deliveries,  and  that,  as  regards  the  remainder, 
the  management  had  not  a  fully  free  hand,  as  the  hours  fixed 
for  the  mail  trains  clashed  with  the  local  train  service.  They 
instanced  the  case  of  the  early  mail  train  from  Ennis  to  Limerick 
Junction,  which  the  Post  Office  required  to  run  through  without 
stopping  at  intermediate  stations.  The  result  was  that  another 
stopping  train  had  to  be  run  for  the  convenience  of  passengers 
for  whom  the  fast  train  was  not  available.  A  train  service  of  such 
a  character  was  not  needed  in  a  sparsely-populated  country,  and 
in  the  two  trains  the  company  carried  few,  if  any,  more  passengers 
than  would  have  travelled  if  there  had  been  but  one  only.  The 
manager  had  drawn  up  a  hypothetical  time-table,  showing  the 
trains  which,  in  his  view,  were  really  those  which  were  required 
to  accommodate  the  traffic  of  the  railway.  This  table  showed  that 
100,000  miles  were  run  unnecessarily,  and  a  reasonable  profit  on 
the  cost  of  this  train  mileage  formed  one  basis  upon  which  the 
company  asked  to  be  remunerated.  Another  method  suggested 
was  that  the  Postmaster-General  should  practically  guarantee 
that  the  mail  trains  run  at  the  times  fixed  by  him  should  earn 
the  average  receipts  of  all  the  trains  running  on  the  railway, 
and  by  yet  another  method  the  company  proposed  to  work  out 
the  estimated  cost  of  each  train,  including  a  proportion  of 
interest  on  the  capital  cost  of  the  railway,  and  to  ask  to  be  paid 
that  amount  after  giving  credit  for  all  receipts  obtained  by  the 
train  service.  The  last  two  methods  gave  practically  the  same 
results,  and  would  have  justified  the  claim  put  forward  by  the 
applicants.  On  behalf  of  the  Postmaster-General  it  was  pleaded 
that  the  existing  train  service  was  a  good  one,  and  that  by 
entering  into  the  agreements  he  "  was  acting  in  the  interest  of 
the  applicant  company  and  assisting  them  to  arrange  the  traffic 
in  the  manner  most  conducive  to  their  interests."  The  £5500 
now  proposed  on  his  behalf  was  arrived  at  by  calculating  the 
sum  which  would  be  due  to  be  paid  for  the  conveyance  of  mail 
bags  if  they  were  charged  as  ordinary  parcels,  and  deducting 
two-thirds  of  this  on  the  ground  that  one-third  of  the  services 
only  which  were  due  to  parcels  were  necessary  for  mails.  In 
case  trains  were  run  specially  for  the  convenience  of  the  Post 
Office  he  would  be  willing,  to  make  up  the  receipts  to  a  figure 
which  should  allow  the  company  to  make  a  profit  of  25  per  cent, 
on  the  cost  of  working  the  train. 


CONVEYANCE   OF  MAILS. 

\V right,  J. :  It  is  impossible  for  us  to  accept  the  contention 
which  forms  the  basis  of  the  railway  company's  claim,  namely, 
that  their  remuneration  should  include  a  sum  directly  representing 
the  capital  cost  of  providing  the  railway,  nor  can  the  company  - 
alternative  basis  of  charge  be  accepted  as  satisfactory,  founded 
as  it  is  on  a  comparison  of  the  earnings  of  trains  of  one  kind 
as  compared  with  the  earnings  of  trains  of  other  and  more 
remunerative  kinds.  The  measure  of  remuneration  suggested  by 
the  Postmaster-General  is  also  open  to  objection.  He  proposes, 
in  the  first  instance,  only  to  allow  one-third  of  the  ordinary 
parcels  rates  and  to  supplement  this  by  an  allowance  for  special 
trains,  calculated  in  a  manner  which  would  bring  out  a  result 
bearing  no  direct  relation  to  the  cost  or  value  of  the  services 
rendered.  For  the  carriage  of  mails  by  the  company's  regular 
trains  the  payment  by  the  Postmaster-General  should  be  that 
which  the  company  could  charge  to  ordinary  traders  for  similar 
services,  subject  to  such  considerations  as  between  two  traders 
would  justify  a  discrimination  in  favour  of  one  over  the  other. 
Considering  how  large  an  element  of  cost  is  constituted  by  the 
terminal  services,  and  taking  into  account  the  quantity  ami 
regularity  of  the  traffic,  I  think  that  a  reduction  of  one-third 
upon  the  parcels  rates  should  be  made  in  favour  of  the  I  '<  - 
General.  The  carriage  of  mails  by  trains  which  the  company 
would  not  run  for  their  own  purposes  at  all  must  be  treated 
differently.  The  company  are  entitled  to  be  paid  for  the  cost 
of  working  these  trains  and  a  reasonable  profit  on  that  coat,  less 
the  amount  of  receipts  derived  from  the  conveyance  of  other 
traffic  canicd.  The  ordinary  cost  of  working  these  trains  is 
agreed  at  about  2s.  Id.  per  mile,  but  something  is  due  to  be 
u'Med  in  the  case  of  special  trains,  especially  when  run  at  unusual 
hours,  and  I  should  fix  the  cost  of  these  trains  at  3*.  per  tr 
mile  and  allow  2&  per  train  mile  for  profit.  \ 
run  «.t  which  the  times  are  merely  altered  to  suit  the  convenin 
of  the  Post  Office,  some  substantial  allowance  is  due  in  view  of 
the  evidence  given  by  the  traffic  manager  upon  the  question  of 
ihr  time-tables.  As  a  consequence  of  the  limitation  of  the 
interval  between  the  arrival  of  trains  at  '  •  1  an<i  the 

departure  of  the  steamers,  it  has  been  necessary  to  run  earl 

elementary  goods  trains.    Some  allowance  hli<>ul<l   l>o  made 
for  this.    Both   parties  desire  that  we  should   award   a  grow 

ual  sum,  and  although  I  have  thought  it  right  to  indicate  the 
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principles  on  which,  so  far  as  I  am  concerned,  our  award  is  based, 
it  is  impossible  to  assess  prospectively  the  exact  amounts  which 
ought  to  be  paid  under  each  head.  Another  consideration  is  the 
fact  that  a  certain  sum  has  for  a  long  time  been  considered 
reasonable  by  the  business  men  who  were  interested  in  fixing 
it.  Taking  all  considerations  into  account,  I  think  that  £8000 
a  year  is  a  fair  sum. 

Sir  Frederick  Peel  and  Viscount  Cobham  expressed  opinions 
differing  somewhat  in  detail  from  those  of  the  learned  judge, 
but  ultimately  resulting  in  the  conclusion  that  the  award  of  the 
Court  should  be  fixed  at  £8000  per  annum. 

511,— Howard  v.  Mid.  R.,  1878,  3  Ky.  &  Ca.  Tr.  Gas.  253. 

Claim  to  an  allowance  on  account  of  terminal  charges,  ou  the 
ground  that  traffic  was  dealt  with  at  a  private  siding. 

The  Court  of  Appeal,  in  a  subsequent  case,  took  a  view  different 
to  that  of  the  Commissioners  as  to  the  services  covered  by  the 
mileage  rate,  and  the  whole  question  has  now  been  finally  dealt 
dealt  with  by  the  Provisional  Order  Acts,  1891-2. 

The  case  is  of  interest  upon  the  point  of  the  traders'  remedy 
should  the  deft,  company  seek  to  adopt  retributive  measures  in 
retaliation  for  the  step  of  making  an  application  in  the  Com- 
missioners' Court. 

By  the  Court :  "  They  complain  also  of  the  railway  company's 
rates  on  their  outward  traffic,  which  they  state  were  raised 
from  the  1st  of  November  last  for  no  other  reason  than  because 
the  company  received  notice  that  the  claim  to  a  terminal  allow- 
ance would  be  referred  to  us  for  decision.  There  is  a  separate 
application  against  the  L.  &  N.W.R.,  but  the  complaint  is  the 
same  in  both  cases."  "  The  rates  of  the  two  companies  for  the 
conveyance  of  agricultural  implements  from  Bedford  station  were 
raised  on  the  1st  of  last  November.  The  rise  was  so  considerable 
that  Messrs.  Howard  had  to  pay  £160  for  the  carriage  to  Thurso 
of  a  traction  engine  and  steam  plough,  which  at  the  old  rates 
would  have  been  carried  for  £68,  the  rate  per  ton  being  raised 
from  75s.  lOd.  to  178s.  9d.,  and  generally,  it  was  stated  by  Mr. 
J.  Howard,  the  new  rates  caused  a  difference  to  his  firm  of 
£1500  to  £2000  a  year.  The  new  rates  were  made  additionally 
prejudicial  to  the  Bedford  trade  by  being  converted  from  so-called 
carted  rates  into  station  to  station  rates,  the  effect  being  to 
deprive  the  consignor  of  the  means  of  quoting  a  price  for  his 
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implements  inclusive  of  delivery,  and  to  subject  the  consignee  to 
the  inconvenience  of  a  detention  of  the  articles  at  the  arrival 
station  until  he  could  apply  for  their  delivery.  It  was  declared 
at  the  same  time,  as  a  way  of  dealing  with  Messrs.  Howard's 
claim  to  be  paid  terminal  expenses,  that  the  new  rates  did  not 
include  terminal  services  at  Bedford,  such  as  loading,  and  that 
ti»r  these,  when  performed  by  the  company,  there  would  be  a 
1  uither  charge  of  Is.  a  ton.  These  changes  applied  to  no  place 
but  Bedford,  and  establishing,  as  they  did,  preferential  rates  as 
between  other  places  on  the  lines  of  the  two  companies  and 
Bedford,  and  doing  this  for  no  other  purpose  but  to  retail 
upon  Messrs.  Howard  for  claiming  a  terminal  allowance,  tl 
were  a  distinct  abuse  of  the  powers  entrusted  to  railway  com- 
panies of  regulating  their  charges  for  conveyance,  an  abuse, 
indeed,  that  was  so  plain  that  on  the  second  day  of  the  hearing 
the  counsel  for  the  companies  informed  us  that,  foreseeing  we 
should  have  no  alternative  but  to  set  aside  such  rates,  he  would 
not  say  a  word  in  defence  of  them,  and  that  the  two  companies, 
advised  by  him,  had  resolved  to  cancel  them  forthwith,  and  t«> 

ijust  all  accounts  from  November  upon  the  footing  of  the 
rates  which  had  been  in  force  up  to  then,  and  which  would  at 
once  be  reverted  to." 

This  particular  step  would  now  be  within  the  mischief  of 
the  Railway  and  Canal  Traffic  Act,  1894. 

512.— Sirhowy  R.  with  L.  &  N.W.E.  (G.W.R.  and  others  objecting), 
1875,  2  Ry.  &  Ca.  Tr.  Gas.  *jr,  1 

Working  agreement  submitted  for  the  approval  of  the  Kail w  ty 
Commission  under  section  10,  Regulation  «.t  I  Railways  Act, 
1873. 

The  agreement  contained  clauses  by  virtue  of  which  the 
I..  &  N.W.  Co.  wero  to  be  the  sole  and  exclusive  workers  of  the 

.ilway,  and  were  to  be  at  liberty  t<>  fix  the  tolls,  ra 
Cares,  and  charges  thereon,  and  in  other  respects  to  exercise  the 
same  powers  and  authority  as  on  their  own  railway. 

The  G.\\  I:    the  Monmouthshire  Ry.,  Lord  Tredegar, 
the  Newport  Dock  Co.  appeared  by  counsel  as  objectors  to  the 
agreement 

The  Court  considered  as  regards  many  objections  that  they 

1  not  seem  to  furnish  grounds  for  withholding  or  postponing 

approval.     There  were  two  points  on  which  they  considered  tome 
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provisions  necessary.  "  So  far  as  the  agreement  is  objected  to  on 
the  ground  of  its  tendency  to  give  to  the  L.  &  N.W.  competitive 
traffic  of  which  the  G.W.R.  are  also  carriers,  we  should  not  be 
justified  on  that  account  in  not  approving,  but  it  does  not  seem 
to  us  unreasonable  to  guard  against  the  introduction  of  charges 
or  conditions  of  carriage  on  the  Sirhowy  line  which  might 
cause  traffic  that  might  otherwise  go  to  Newport  to  go  in  the 
opposite  direction."  "  Considering  that  the  Monmouthshire 
Co.  have  recently  entered  into  an  agreement  to  grant  running 
powers  to  the  G.W.E.,  we  feel  justified  in  requiring  that  the 
L.  &  N.W.  Co.,  as  proposed  workers  of  the  Sirhowy,  shall  grant 
running  powers  also  over  the  section  of  the  Sirhowy  interposed 
between  the  G.W.E.  and  the  Monmouthshire.  It  is  a  facility  in 
the  public  interest  which  the  L.  &  N.W.  can  grant  without  pre- 
judicing their  own,  and,  indeed,  they  will  be  gainers  by  any  use 
that  may  be  made  of  the  powers,  inasmuch  as  the  G.W.E.  can, 
and  do  at  present,  carry  the  traffic  in  question  an  unnecessary 
distance  round  by  Pontypool." 

513.— Wilson  &  Co.  v.  N.E.R.,  1885,  5  Ey.  &  Ca.  Tr.  Cas.  97. 

The  applicants  complained  that  the  defts.  preferred  other 
traffic  to  that  from  the  port  of  Hull.  Whereupon  application  was 
made  by  the  Corporations  of  Newcastle-upon-Tyne,  Tynemouth, 
South  Shields,  Jarrow,  and  Hartlepool,  the  Harbour  Commis- 
sioners of  Hartlepool,  of  the  Tyne,  and  the  Wear,  and  various 
incorporated  chambers  of  commerce,  that  the  Commissioners 
should  institute  an  inquiry  into  the  matter  under  the  provisions 
of  section  3  of  the  Eailway  and  Canal  Traffic  Act,  1854. 

Sir  F.  Peel :  Before  the  Court  orders  an  inquiry  the  case 
should  have  been  so  far  heard  that  the  Court  can  judge  whether 
such  an  inquiry  would  be  of  assistance  to  them.  "  There  is  no 
complaint  against  these  towns  and  corporations ;  the  complaint 
is  against  the  railway  companies,  alleging  that  they  have  done 
something  which  is  an  infringement  of  the  Act  of  1854.  It  is 
they,  and  they  alone,  who  really  can  justify  their  action  and 
show  that  they  have  not  done  anything  that  contravenes  the 
Statute,  and  considering  that  there  are  three  companies,  and 
that  they  have  a  great  interest  in  the  matter,  I  think  it  may 
be  expected  that  they  will  place  before  us  everything  that  is 
really  necessary  in  order  that  we  may  decide  the  questions  sub- 
mitted to  us;  but  if  it  should  appear,  when  we  come  to  hear 
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the  application,  that  there  are  facts  that  we  think  would  be 
relevant  to  the  matter  that  have  not  been  placed  before  us,  we 
have  power,  under  the  25th  section,  to  call  any  witnesses  we  may 
please  before  us,  and  to  put  any  questions  we  may  think  proper 
to  them. 

514.— Mapperley  Colliery  Co.  v.  Mid.  E.,  1896, 
9  Ky.  &  Ca.  Tr.  Gas.  148. 

Complaint  that  the  defts.,  "  alone  and  jointly  with  other  com- 
panies,'* had  increased  certain  rates  on  coal.  Summons  to  strike 
out  the  above  words  as  rendering  the  pleading  embarrassing. 

Counsel  for  applicants :  It  is  the  Mid.  Co.  alone  who  quote 
the  rates,  who  contract  with  the  applicants,  and  are  responsible 
for  the  alteration. 

Collins,  J. :  I  am  clearly  of  opinion,  and  I  think  we  all  are, 
that  this  case  cannot  be  satisfactorily  dealt  with  unless  the  other 
companies  are  before  the  Court  I  agree  with  Mr.  Sutton  that 
the  terms  of  the  Act  of  Parliament  do  not  in  themselves  impose 
upon  the  applicants  the  obligation  of  joining  all  the  other  com- 
panies as  a  condition  precedent  to  proceeding  with  his  claim, 
and  for  the  same  reason  I  do  not  think  he  would  be  bound  to 
join  all  the  other  companies  in  the  preliminary  discussion  before 
1 1m  Board  of  Trade.  But  very  different  considerations  arise  when 
the  matter  comes  before  us.  We  have  to  deal  with  the  cose, 
and  to  put  it  in  train  for  complete  discussion  and  considera- 
tion before  us.  I  do  not  think  we  should  be  in  a  position  to 
give  it  that  complete  consideration  which  we  are  bound  to 
it  unless  we  had  all  the  parties  interested  in  the  question 
before  us. 

515.— In  ,-(  Eastern  and  Midlands  Ey.,  1890,  7  Times  L.U.  17. 

Application  for  an  injunction  to  restrain  the  running  of 
combined  rail  and  steamer  excursions  to  the  Norfolk  Broads 
and  rivers. 

Similar  excursions  were  run  by  the  G.E.R,  which  U  in  strong 
competition  with  the  Eastern  and  .Mi.llmds  Co.,  and  an  applica- 
t  ion  had  been  made  by  the  receiver  and  manager  of  the  company 
to  be  allowed  to  ent«  r  into  arrangements  to  run  the  excursions 
in  'inrstion,  but  tli.-  Court  had  refused  their  sanction  to  the 

posed  scheme.  The  manager,  thereupon,  himself  bought 
a  steamboat,  and  the  proposed  trips  were  advertised,  and  ran 
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without  any  liability  being  incurred  on  the  part  of  the  railway 
company,  and  resulted  in  a  profit  during  the  course  of  the  season. 
Kay,  J. :  The  manager  of  the  company  justified  what  had 
been  done  by  stating  that  it  was  common  for  railway  companies 
to  issue  through  tickets  for  steamboats  and  railways.  Although 
that  might  be,  it  was  not  right  that  a  receiver  and  manager,  an 
officer  of  the  Court,  should  enter  into  partnership  with  the 
company  of  which  he  was  manager,  and  use  his  own  steamboat 
in  conjunction  with  their  traffic.  That  placed  him  in  a  position 
in  which  his  interests  must  conflict  with  those  of  the  company 
which  he  was  managing.  The  manager  made  arrangements  for 
the  issue  of  through  tickets,  and  the  receipts  derived  from  them 
were  to  be  divided  by  himself.  That  was  an  improper  thing 
to  do  without  the  sanction  of  the  Court.  As  the  steamer  had 
ceased  running,  the  only  question  was  that  of  costs,  which  the 
company  would  be  ordered  to  pay  without  prejudice  to  any 
application  for  making  the  manager  pay  the  costs  personally. 

516.— Barry  E.  v.  Taff  Vale   R.,   (1895)   1  Ch.  128;    11  Times 
L.R.  41 ;  1897,  13  Times  L.B.  370 ;  14  Times  L.E.  48. 

Section  23  of  the  Barry  Dock  and  Railways  Act,  1888,  pro- 
vides, in  respect  of  certain  traffic,  that  the  Taff  Vale  Co.  shall 
charge  the  lowest  rate  which  shall  for  the  time  being  be  charged 
on  traffic  to  Cardiff,  Penarth,  or  Barry.  Other  subsections  make 
provisions  in  respect  of  running  powers,  and  for  the  consequences 
which  are  to  follow,  "  if  at  any  time,  on  application  made  to 
the  Railway  Commissioners  sitting  as  arbitrators,  the  said  Com- 
missioners shall  decide  that  the  Taff  Vale  Co.  have  failed  to 
give  any  of  the  facilities  herein  provided  for." 

The  pltffs.  alleged  that  the  rates  charged  were  not  in  accord- 
ance with  the  provisions  of  the  Act,  and  applied  for  an  injunction 
in  the  Court  of  Chancery. 

The  defts.  maintained  that  the  charges  made  were  in  accord- 
ance with  the  Act,  and  that  the  matter  was  one  over  which  the 
Railway  Commissioners  had  exclusive  jurisdiction. 

Chitty,  J.,  held  that  the  Court  of  Chancery  possessed  con- 
current jurisdiction,  but  gave  judgment  for  the  defts.  on  the 
merits  of  the  case. 

The  Court  of  Appeal  reversed  the  decision  of  Chitty,  J., 
upon  the  merits,  affirming  it  upon  the  point  of  the  general  juris- 
diction of  the  Court. 
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Halsbury,  L.C.  :  But  it  was  contended  that  they  were 
entitled  to  come  to  this  Court  for  relief ;  that  subsection  3  of 
section  23  provided  a  remedy  in  case  the  obligations  imposed 
by  subsection  1  were  not  fulfilled ;  that  that  was  the  only  remedy  ; 
and  that  the  jurisdiction  of  the  Court  was  ousted.  It  cannot 
that,  when  the  Legislature  confers  a  statutory  right, 
they  may  provide  a  remedy  for  the  violation  of  that  right,  and 
confine  the  person  whose  right  is  infringed  to  that  one  remedy. 
It  is  a  matter  of  construction.  If  the  remedy  given  does  not 
apply  to  all  cases,  it  is  impossible  to  suppose  that  the  Legislature 
meant  a  wrong  to  be  without  a  remedy.  The  question  is  whether 
subsection  3  covers  all  cases.  I  feel  great  doubt  whether  the 
"failure  to  give  facilities"  mentioned  in  subsection  3  covers 
a  case  in  which  the  only  complaint  is  that  a  higher  mileage 
rate  was  charged  than  was  justified  by  subsection  1.  But, 
assuming  that  the  making  of  an  excessive  charge  is  included 
under  "  failure  to  give  facilities,"  still  the  question  remains 
whether  the  Legislature  intends  to  limit  the  pltffs.  to  th< 
remedy  given  by  subsection  3.  Subsection  3  does  not  provide 
for  a  reference  to  arbitration,  but  merely  gives  an  option 
the  Barry  Co.  to  apply  to  the  Railway  Commissioners.  The 
remedy  is  an  optional  one  given  to  the  Barry  Co.,  and  I  0 
see  nothing  to  oust  the  jurisdiction  of  the  Court  to  entertain  the 
complaint  of  the  persons  aggrieved  by  an  overcharge.  It  is  said 
that  the  Railway  and  Canal  Act  of  1888  confers  an  exclusive 
jurisdiction  upon  the  Commissioners.  That  Act  was  not  passed 
till  after  the  Barry  Act,  and  did  not  come  into  operation  for 
some  months  afterwards.  It  cannot  properly  be  looked  at  for  the 
purpose  of  construing  section  23.  It  is  said  that  the  Railway 
Act  of  1888  itself  gives  the  Commissioners  exclusive  jurisdicti 
Sections  9  and  10,  which  have  been  referred  to,  do  not  confer 
exclusive  jurisdiction.  The  only  provision  for  exclusive  juris- 
diction is  in  section  6  of  tin  Uailway  Traffic  Act  of  1851  But 
tluit  only  applies  to  the  violation  of  any  prior  enactment,  and  it 
is  impossible  to  enlarge  it  and  make  it  apply  to  the  violation  of 
a  later  Act.  It  is  impossible  to  say  that,  if  subsection  3  of  section 
23  did  not  give  the  Commissioners  exclusive  jurisdiction  at  the 
time  when  it  was  passed,  the  subsequent  ]>ul>li<  Act  would  do  so. 
11.  y  and  A.  I,  Smith,  L..TJ.,  agreed  in  holding  that  the 
Court  had  jurisdiction,  and  that  a  case  had  been  made  out 
its  exercise. 
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As  the  result  of  further  litigation  on  the  same  subject-matter, 
the  Taff  Vale  Co.  were  required  to  reduce  certain  of  the  rates 
objected  to.  Simultaneously  with  so  doing,  they  reduced  their 
dock  charges  and  their  charges  for  tipping  and  weighing  on 
traffic  sent  by  their  own  route  to  the  same  precise  extent, 

Held,  by  Komer,  J.,  and  by  the  Court  of  Appeal  (Lind- 
ley,  M.R,  Chitty  and  Yaughan  Williams,  L.JJ.),  that  the 
requirements  of  the  Statute  had  not  been  complied  with  in  good 
faith. 

Injunction  issued  to  restrain  the  defts.  from  charging  pre- 
ferential rates. 

517.— Davis  and  Sons  v.  Taff  Vale  R.,  (1894)  1  Q.B.  43; 
(1895)  A.C.  542;  11  Times  L.E.  400. 

Another  phase  of  the  litigation  referred  to  in  the  preceding 
case.  The  respondents  alleged  that  whatever  rights  might  be 
conferred  on  the  Barry  Co.  under  their  Act  they  did  not  enure 
to  the  benefit  of  the  traders  who  forwarded  traffic  upon  the  railway. 

Held,  by  the  House  of  Lords,  that  the  case  was  within  the 
jurisdiction  of  the  ordinary  courts  of  law,  and  that  the  provisions 
of  the  Special  Act  could  be  invoked  by  the  traders  affected. 

Halsbury,  L.C. :  The  question  of  the  jurisdiction  of  the 
Courts  is  covered  by  Brown,  397.  "  It  is  obvious  here  to  remark 
that  the  company  is  suing  for  an  amount  in  a  court  of  law  which, 
if  the  objection  insisted  on  by  the  trader  is  a  good  one,  is  not 
due,  and  therefore  it  would  be  impossible  to  contend  that  upon 
the  hypothesis  that  the  charge  is  excessive,  that  the  Court  had 
not  jurisdiction  to  determine  that  question."  "  That  brings 
me  to  the  question  whether  the  two  Acts  do  in  truth  constitute 
a  contract  between  the  two  companies  giving  no  right  except 
to  each  other,  and  therefore  not  justifying  the  trader  in  refusing 
to  pay  the  amount  demanded.  Now,  it  seems  to  me  that  there 
is  a  very  obvious  answer  to  the  argument  that  the  23rd  section 
of  the  Act  constitutes  merely  a  contract  between  the  companies. 
It  is  not  a  contract ;  it  is  not  to  my  mind  even  like  a  contract ; 
it  bears  no  analogy  to  a  contract.  It  is  an  express  enactment 
which  imposes  an  obligation  on  the  Taff  Vale  Ry.  to  charge 
certain  rates ;  it  is  immaterial  what  the  terms  are  upon  which 
these  rates  are  to  be  charged.  We  are  now  construing  the  statu- 
tory obligation,  and  if  the  Taff  Vale  Ey.  have  done  the  thing 
which  the  Legislature  has  contemplated  they  might  do,  and 
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which,  if  I  am  right  in  what  I  have  said  before,  they  have  done, 
then  their  ri^ht  to  charge  more  than  the  lowest  rate,  which  for 
the  time  being  they  have  charged  for  like  traffic  to  or  from  the 
docks  at  Cardiff,  Penarth,  or  Barry,  has  ceased,  and  the  Legislature 
rohibited  them  from  doing  it.  It  would  be  strange,  indeed, 
it  this  be  true,  that  a  trader,  sued  for  the  higher  charge,  should 
not  be  able  to  set  up  the  unlawful  character  of  the  excess.  The 
words  seem  to  me  to  be  plain,  the  obligation  is  to  *  charge  the 
rates.'  This  is  a  matter  not  between  the  two  companies,  though, 
of  course,  when  you  are  dealing  with  two  competing  companies 
it  affects  the  two  companies  very  much,  but  the  obligation  is  to 
charge  the  prescribed  rates  and  no  more,  and  rates  must  be 
charged  to  traders,  and  not  to  the  other  company.  It  is  said 
that  these  are  private  Acts.  So  they  are;  they  are  Acts  which 
give  great  powers,  and  in  giving  which  the  Legislature  has  gene- 
rally been  careful  to  look  to  the  rights  of  the  public.  It  would 
be  a  very  singular  course  of  legislation  to  commit  the  interests 
of  the  traders  of  the  district  to  be  dealt  with  by  two  railway 
companies,  so  that  if  they  agreed  the  private  trader  should  have 
no  remedy.  Conveyance  of  goods  by  a  railway  company  estab- 
lished by  Act  of  Parliament  is  a  public  right,  and  the  ol  > 
meaning,  to  my  mind,  of  the  whole  of  these  arrangements  is  that 
unless  the  Taff  Vale  Ey.  carry  at  the  rates  which  I  have  described 
as  the  prescribed  rates,  they  shall  have  a  competing  line  per- 
mitted ;  but  this  does  not  in  the  least  degree  interfere,  in  my 
mind,  with  the  remedy  of  the  trader  himself,  who,  when  he  has 
been  overcharged,  should  refuse  to  pay,  or  recover  back  when  he 
has  paid,  an  overcharge  prohibited  by  the  Act  of  Parliament. 

\Vats<»n,  Ashbourne,  Macuaghteu,  LL.,  coin-urn  1 ;  .M«»m\  I ... 
dissented. 

519.— Huntingdonshire   County  Council    v.  Simpson,   1901,  Times, 

•July  Until. 

In  pursuance  of  the  order  of  the  Court  made  in  the  previous 
case  between  the  same  parties,  Huntingdonshire  County  Council, 
478,  tli«-  <1<  it  hod  reinstated  the  gates  of  the  lock  whirh  In-  h.i-1 
dismantle  1,  hut  the  applicants  still  complained  that  he  refused 
to  afford  reasonable  facilities  for  the  working  of  the  trafli 

i'«-»-n  the  practice  to  keep  a  head  of  water  above 
the  stanch  \\lii--li  \\a  noted  across  the  river  at  the  side 

of  the  lock,  and  when  the  water  WHS  low  in  the  reach  below  to 
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let  down  sufficient  to  enable  boats  to  navigate  the  reach.  The 
deft,  contended  that  the  method  of  working  asked  for  was  more 
conducive  to  delay  than  that  adopted.  When  the  water  was  low 
barges  should  be  more  lightly  loaded.  He  was  the  principal 
partner  in  a  carrying  company  trading  between  Bedford  and 
Scotland,  via  King's  Lynn.  He  found  no  difficulty  in  adjusting 
the  loading  of  the  barges  to  the  depth  of  the  water.  It  was 
essential  to  the  punctual  working  of  the  Scotch  traffic  that  the 
upper  reach  should  always  be  navigable,  which  could  not  be  the 
case  if  all  the  water  were  let  down  whenever  a  bargeman  asked 
for  it. 

The  Court  held  that  the  deft,  was  not  deliberately  preferring 
his  own  traffic  by  the  method  adopted  in  working  the  navigation, 
and  that  the  applicants  had  made  out  no  case  of  the  refusal  of 
due  facilities. 

520.— Charrington,  Dale,  Sells  &  Co.,  1901,  17  Times  L.R.  761. 

One  of  six  applications  by  coal  merchants  claiming  the  same 
rebate  on  coal  traffic  as  had  been  allowed  to  Messrs.  Eickett, 
Smith  &  Co.  The  facts  of  the  case  are  stated  in  the  judgment 
of  Sir  F.  Peel. 

The  members  of  the  Court,  while  differing  in  the  application 
of  the  principles  affecting  the  case,  agreed  that  one-quarter  of 
the  rebate  allowed  had  been  justified. 

Wright,  J :  There  is  one  part  of  this  case  on  which  we  do 
not  take  altogether  the  same  view,  and  therefore  it  is  necessary 
for  us  to  deliver  separate  judgments,  though  I  do  not  think  that 
there  will  be  any  great  practical  difficulty  in  the  result.  There- 
fore each  judgment  must  be  taken  separately.  Speaking  for 
myself,  there  are  two  reasons  why  some  of  the  earlier  cases  on 
questions  of  this  kind  were  involved  in  some  uncertainty.  One 
was  inattention  to  the  difference  between  the  obligations  of  a 
railway  company  under  the  Bail  ways  Clauses  Act  in  respect  of 
traffic  of  different  persons  passing  over  the  same  piece  of  line, 
and  their  obligations  under  the  Traffic  Act  of  1854.  Even  in 
the  House  of  Lords,  in  Evershed's  case,  in  the  3rd  Appeals,  the 
opinions  of  the  Law  Lords  were  certainly  not  expressed  so  as 
to  call  attention  to  that  distinction,  but  that  distinction  was 
established  in  the  House  of  Lords,  in  the  Denaby  Main  case,  in 
the  llth  Appeals,  and  has  ever  since  been  fully  recognized. 
The  other  reason  why  some  of  the  earlier  cases  are  not  always 
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useful  now  is  to  be  found  in  section  27  of  the  Traffic  Act  of 
iiich  directs  that,  in  deciding  whether  difference  of  treat- 
ment does  or  does  not  amount  to  an  undue  preference,  the  Com- 

-ioners  may,  so  far  as  they  think  reasonable,  in  addition  to 
other  considerations  affecting  the  case,  take  into  consideration 
whether  such  lower  charge  or  difference  in  treatment  is  necessary 

ih«?  purpose  of  securing  in  the  interests  of  the  public  th»» 
traftic  in  respect  of  which  it  is  made,  and  whether  the  inequality 
cannot  be  removed  without  unduly  reducing  the  rates,  and  so  forth. 
.    -ince   the   decision   of   the   Court  of  Appeal   in    the 
r.M-kering  Phipps  case,  it  is  clear  that  we  may,  and,  so  far  as 
is  right,  ought  to  take  into  consideration  whatever  is  properly 
relevant    to    the   question   whether  a   preference   is   undue   or 
unreasonable,  and  a  further  test  supplied  by  the  27th  section 
At    of  1888.     Here   the   case   turns   mainly  upon   the 
following  suggestions  made  on  behalf  of  the  respondent  company. 
It   is  said  that  the  allowance  to  Messrs.  Rickett,  Smith  A-  Co. 
-  given  in  good  faith,  and  in  the  interests  of  the  public  as 
\\vll  as  in  the  interests  of  the  respondents  as  a  necessary  induce- 
ment to  Messrs.  Rickett,  Smith  &  Co.  to  take  coal  from  the 
Midland  coalfields  and  rail  it  to  districts  south  of  the  Thames 

ead  of  bringing  north  country  coal  by  sea.  It  is  further  said 
that  there  was  a  sufficient  reason  for  confining  this  privilege  to 
Messrs.  Rickett,  Smith  &  Co.,  namely,  that  they  alone  had  a 
large  enough  business  south  of  the  Thames  to  enable  them  to 
compete  by  sea,  because  the  large  steamers  in  use  required  quick 
clearing,  and  it  was  said  that  the  sea  furnished  an  effective 
competitive  route  for  coal  from  an  alien  district,  and  that  the 
Mid.  Co.  had  a  right  to  buy  off  that  competition  by  a  reasonable 
.illuwance  to  the  only  firm  which  was  able  to  defeat  that  com- 
petition, and  that  it  was  a  great  advantage  to  the  company  to 
do  that,  and  a  great  advantage  to  the  public  in  that  another 
coalfield  was  brought  into  effective  competition  \vith  the  northern 
coalfields  in  the  southern  markets.  I  have  no  doubt  that  the 
justification  for  the  allowance  so  put  forward  would  be  sufficient 

law,  if  n  in  fact,  and,  of  course,  if  the  amount  of  the 

allowance  is  reasonable,  and  if  it  was  open  to  other  traders  who 

are  able  to  secure  a  similar  advantage  to  the  railway  company 

m  the  same  terms  for  themselv- -.      Mr.  Beale,  of  the 

1.  Co.,  told  us  that,  according  to  his  recollection  of  the  trans- 

ion  which  result-  •!  in  the  agreement  under  which  the  allowance 
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was  given  to  Messrs.  Kiokett,  Smith  &  Co.,  the  desire  to  obviate 
the  seaborne  competition  of  the  north  country  coal  to  places 
south  of  the  Thames  was  necessarily  limited  to  Messrs.  Rickett, 
Smith  &  Co.,  because  at  that  date  they  stood  alone  in  having  a 
large  enough  trade  to  those  places  to  make  their  competition 
formidable.  Speaking  for  myself,  I  have  come  to  the  conclusion, 
although  I  accept  absolutely  Mr.  Beale's  recollection  of  what 
took  place  so  many  years  ago,  that  the  arrangement  was  not  quite 
so  closely  adjusted  to  the  facts  of  the  case  as  he  seemed  to  think. 
I  doubt  if  it  was  an  arrangement  intended  or  adapted  solely  to 
carry  out  those  objects,  and  I  doubt  whether  the  benefit  given 
to  Messrs.  Rickett,  Smith  &  Co.  was  one  merely  commensurate 
with,  or  was,  in  fact,  measured  by  that  object.  The  agreement  is 
in  writing,  and  it  contains  recitals  which  state  what  the  reasons 
for  the  allowance  were.  Those  recitals  do  not  mention  that 
ground  at  all.  When  we  come  to  the  pleadings  in  this  case  the 
answer  of  the  railway  company  does  not  raise  that  ground  at  all, 
or  allude  to  it  in  any  way,  and,  further,  the  allowance  itself  is  not 
limited  to  coal  which  would  be  subject  to  that  seaborne  com- 
petition, but  is  spread  over  the  whole  of  the  coal.  I  do  not  lay 
so  much  stress  upon  that  last  part,  because  Mr.  Beale  explained 
that,  however  much  they  might  have  had  in  mind  the  seaborne 
competition,  it  was  thought  convenient  to  spread  the  allowance 
over  the  whole  of  Messrs.  Rickett,  Smith  &  Co.'s  traffic.  Still, 
that  observation  has  to  be  made.  Further,  I  must  add  this, 
that  the  object  which  the  Mid.  Co.  had  in  so  far  as  they  were 
thinking  of  the  seaborne  competition,  seems  to  have  been  long 
since  attained,  and  it  is  not  at  all  proved  to  my  mind  that  the 
Midland  coal  any  longer  requires,  or  has  for  years  required,  such 
protection  as  this  agreement  with  Messrs.  Rickett,  Smith  &  Co, 
gave,  nor,  in  fact,  was  the  benefit  of  a  similar  allowance  open  to 
the  other  traders.  It  was  so  secret  that  even  Mr.  Shaw  did  not 
know  of  it,  and  denied  its  existence,  and  surely  the  traders  had 
a  right  to  expect  that  the  company's  mineral  manager  would 
know  of  anything  which  was  to  affect  their  interest,  and  which 
it  was  also  important  should  be  disclosed  to  them. 

On  these  grounds  I  think  that  the  reason  put  forward  by  the 
railway  company  as  the  general  justification  for  the  preferential 
allowance  to  Rickett,  Smith  &  Co.  is  not  made  out.  In  any  case, 
it  is  obvious  that  the  reason  put  forward  would  be  no  justification 
whatever  for  preferential  allowance  to  Rickett,  Smith  &  Co.  as 
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regards  places  south  of  the  Thames  and  not  affected  by  tin- 
suggested  competition.  A  coal  merchant  trading  only  to  London 
and  not  south  of  London  could  clearly  complain  of  the  pre- 
ferential treatment  of  Rickett,  Smith  &  Co.  as  regards  traffic  to 
London,  and  it  cannot  make  any  difference  that  the  merchant 
also  trades  to  places  where  the  competition  is  also  south  of 
London. 

So  much  for  the  principal  matter  in  dispute;  but,  besides 
that,  there  is  the  question  whether  some  portion  of  the  allowance 
made  to  Eickett,  Smith  &  Co.  could  not  be  justified  on  grounds 
of  a  different  kind.  It  was  said  that  the  traffic  of  Messrs. 
Rickett,  Smith  &  Co.  was  carried  on  in  a  way  which  effected, 
in  favour  of  the  railway  company,  savings  in  the  matter  of 
clerkage  and  canvassing,  and  advantages  as  regards  ease  of  col- 
lection of  sums  of  money  due  to  the  company  very  much  in 
consequence  of  the  extended  system  of  what  was  called  factorage 
which  Messrs.  Rickett,  Smith  &  Co.  adopted  more  than  their 
competitors  in  this  business.  I  am  not  prepared  to  say  (and 
I  think  all  the  members  of  the  Court  agree)  that  there  might 
not  be  some  substance  in  those  contentions  of  the  railway  com- 
pany. I  think  we  are  all  agreed  that  a  £  per  cent,  in  those 
respects  would  be  enough  to  allow  Messrs.  Rickett,  Smith  &  Co. 

Then  comes  the  subsidiary  question  whether  there  is  anytl 
that  prevents  the  applicants  from  recovering  for  the  past  I 
think  it  is  clear  that  they  did  not  discover  this  agreement  with 
Messrs.  Rickett,  Smith  &  Co.  until  October  in  last  year,  and 
I  think  it  is  also  clear  that  the  railway  company  have  no  defence 
under  the  13th  section  of  the  Act  of  1888.  I  cannot  think  for  a 
moment  that  the  arrangement  with  Messrs.  Rickett,  Smith  &  Co. 
was  disclosed  in  a  manner  sufficient  to  satisfy  those  provisions 
of  the  Act  of  1888,  or  section  14  of  the  Act  of  1873. 

As  regards  the  time  for  which  the  allowance  should  be  carried 
back,  I  think  it  should  be  six  years,  and  six  years  only.  The 
words  of  the  Statute  of  Limitations  of  James  I.  which  are 
applicable,  are  the  words  "action  on  the  case."  Ii  this  had 
been  simply  an  action,  I  should  have  thought,  on  the  authoi 
of  the  Queen  v.  Bradlaugh  in  the  House  of  Lords,  and  other 
cases  of  that  kind,  that  a  proceeding  in  this  Court  by  an  ordinary 
person  in  pursuit  of  an  ordinary  legal  rem»  «1\  in  an  ordinary 
character,  would  be  an  action.  Whether  it  is  an  "action  on  the 
ca*e"  we  need  not  decide,  but  I  think  we  ought  to  follow  the 
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analogy  of  the  Statute  of  Limitations,  and  I  certainly  am  not 
at  all  prepared  to  find  that  the  concealment  that  existed  in  this 
case  was  in  any  sense  at  all  fraudulent,  or  involved  any  kind  of 
improper  conduct  on  the  part  of  the  Mid.  Co.  If  there  was 
anything  of  the  kind,  it  was  a  mistake  or  misunderstanding,  and 
therefore  I  think  there  is  no  reason  why  the  analogy  of  the 
Statute  of  Limitations  should  not  apply. 

The  general  question  whether  the  mere  comparative  greatness 
of  the  volume  of  traffic  unattended  by  any  consequent  economy 
to  the  railway  company,  or  other  special  advantage  in  working 
it  would  be  enough  to  justify  a  rebate  or  allowance  has  not  been 
argued  in  this  case,  and  I  do  not  wish  to  say  anything  more 
about  it  than  this,  that  if  an  allowance  or  rebate  were  justified 
simply  on  the  ground  of  quantity  of  traffic,  if  such  a  principle 
were  admitted  (unless,  perhaps,  where  the  disparity  was  so  great 
that  on  one  side  there  was  a  large  volume  and  on  the  other  side 
some  insignificant  trifle  of  traffic)  it  would  justify  a  differentiation 
of  charges  in  so  many  cases  that  the  rule  itself  against  preference 
would  be  in  danger  of  disappearing,  and  the  small  trader  would 
be  in  a  more  hopeless  position  than  the  position  in  which  he 
now  is.  That  point  we  do  not  attempt  to  decide,  because  it  was 
not  argued. 

Sir  Frederick  Peel :  The  applicants  in  this  case  are  coal 
merchants,  and  complain  of  the  Mid.  Co.  having  given  an  undue 
preference  to  Eickett,  Smith  &  Co.,  also  coal  merchants,  by 
entering  in  January,  1889,  into  an  agreement  with  them  by  which 
they  were  to  receive  a  rebate  of  1  per  cent.,  afterwards  increased 
to  1J  per  cent,  on  the  total  amount  of  their  carriage  account. 
The  agreement  was  to  continue  in  force  for  five  years,  and  to  be 
thereafter  terminable  by  either  side  giving  to  the  other  three 
months'  notice.  It  seems  to  have  been  kept  very  private,  and 
was  not  known  to  any  of  the  railway  companies  competing  with 
the  Midland.  But  it  was  made  public  in  October,  1900,  con- 
sequent upon  some  inquiries  about  rebates  to  which  the  case 
of  Daldy  and  the  Mid.  E.  Co.  gave  rise,  and  in  November,  1900, 
the  railway  company  notified  Eickett,  Smith  &  Co.  that  the 
publication  of  the  agreement  had  led  to  so  many  complaints 
both  by  coal  traders  and  other  companies  that  it  was  necessary 
for  them  to  use  their  power  to  put  an  end  to  it  by  notice,  and  it 
expired  accordingly  in  February  last.  The  advantage  which  the 
Mid.  Co.  hoped  to  secure  by  the  agreement  was,  a  coal  traffic 
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over  their  line  large  enough  to  yield  annually  a  sum  from  rates 
of  not  less  than  £140,000 — the  rebate  not  being  payable  unless 
the  quantity  carried  for  Rickett,  Smith  &  Co.  was  sufficient  for 
that  purpose — and,  as  part  of  that  traffic,  through  the  indirect 
operation  of  the  agreement,  a  considerable  proportion  of  the  coal 
sold  by  Rickett,  Smith  &  Co.  in  the  districts  south  of  London 
served  by  the  Brighton  and  other  southern  lines.  Rickett, 
Smith  &  Co.  had  established  a  large  business  in  the  sale  of  coal 
south  of  London,  getting  the  coal  partly  by  land  and  partly  by 
sea,  and  it  was  greatly  to  the  interest  of  the  Mid.  Co.  that 
the  coal  that  was  railway-borne  should  be  supplied  from  the 
MMland  Counties  coal  fields,  and  should  be  brought  to  London 
by  means  of  their  railway,  not  only  because  of  the  profit  to  be 
derived  from  conveyance,  but  also  because  Rickett,  Smith  &  Co. 
(It  frayed  all  expenses  in  canvassing  for  orders  and  collecting 
charges.  But  of  the  two  modes  of  conveyance  that  by  sea  i- 
the  cheaper,  and  one  object  of  giving  Rickett,  Smith  &  Co.  the 
allowance  off  their  total  amount  was  to  lessen  the  advantage  in 
that  respect  which  coal  seaborne  to  London  or  other  ports  had 
over  coal  carried  by  the  Mid.  Co.,  and  it  seemed  to  the  MM. 
Co.  that  there  was  no  undue  preference  in  giving  it  to  Rickett. 
Smith  &  Co.,  because  their  position  in  the  market  south  of 
London  was  such  that  no  other  merchant  consigning  by  the 
Midland  line  could  compete  with  them,  taking  into  consideration 
that  nothing  in  the  agreement  restricted  them  from  obtaining 
supplies  of  coal  by  sea  to  any  extent  they  pleased,  and  that  from 
the  largeness  of  their  consignments  they  could  have  recourse  to 
meet  opposition  to  this  cheaper  route,  where  dealers  in  smaller 
quantities  would  practically  be  excluded  from  it  I  think  this 
contention  of  theirs  is  borne  out  by  the  evidence,  and  that  so  far 
as  Rickett,  Smith  &  Co.  have  had  a  rebate  traffic  conveyed 
via  the  MM.  lly.  to  places  beyond  it  or  upon  the  southern  rail- 
ways, to  which  there  was  an  effective  competitive  route  by  sea, 
no  case  of  undue  preference  has  been  made  out. 

The  agreement,  however,  goes  further  than  this.  It  gives 
a  rebate  upon  the  total  amount  of  Rickett,  Smith  &  Co.'* 
carriage  account,  and  coal  destined  for  any  part  of  London  or 
for  any  place  on  the  Midland  system  would  all  contribute  to  tin ^ 
account  On  such  coal,  however,  no  distinction  of  charge  between 
Ki'kett,  Smith  &  Co.  and  the  applicants  can  or  has  been 
attempted  to  be  justified,  except  so  far  as  special  circumstances 
VOL.  in. 
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or  difference  in  quantity  may  have  euabled  the  railway  company 
to  conduct  Kickett,  Smith  &  Co.'s  traffic  at  a  less  cost  than 
that  of  the  applicants,  and  I  think  the  applicants  should  have 
the  benefit,  as  regards  charges  for  coal  carried  for  them  to 
places  at  which  they  have  dealt,  of  any  allowance  which  has  been 
made  to  Eickett,  Smith  &  Co.  off  their  charges  to  the  same 
places,  and  which  has  not  been  due  to  the  circumstances  above 
referred  to.  As  to  those  circumstances,  there  is  a  provision  in  the 
agreement  that  Eickett,  Smith  &  Co.  shall  pay  to  the  Mid. 
Co.  the  carriage  upon  all  coal  sold  by  them  at  places  upon  or 
beyond  the  company's  railway,  and  the  payment  by  the  trader 
instead  of  by  the  respective  consignees  of  the  coal,  with  its 
bearing  upon  the  account-keeping  and  clerkage,  and  the  risk  of 
bad  debts,  is  an  advantage  to  the  railway  company.  As,  however, 
the  agreement  was  not  made  public,  and  the  applicants  could  not 
know  that  this  was  an  economy  for  which  the  railway  companies 
would  make  an  allowance  off  their  charges,  any  difference  in  the 
practice  of  the  applicants  in  paying  carriage  for  their  consignees 
or  for  use  of  lines  beyond  the  Midland  ought  not  to  count  against 
them.  But  the  principal  difference  of  circumstance  is  the 
greater  quantity  of  Eickett,  Smith  &  Co.'s  traffic.  Their  daily 
waggon  consignment  is  put  at  270  as  against  73  that  are  sent  by 
the  applicants.  Nothing  is  claimed  for  difference  of  cost  in  con- 
veying the  trucks  from  the  collieries  to  London,  for  they  come 
mixed  together,  but  on  arrival  there  they  have  to  be  separated 
for  distribution,  and  the  cost  at  which  this  is  done  depends  upon 
the  number  that  can  be  shunted  and  marshalled  at  a  time.  The 
larger  the  dealer  the  more  likely  is  it  that  his  trucks  can  be 
shunted  at  a  saving  of  time  and  expense,  truck  for  truck,  and  in 
return  for  this  gain  the  railway  company  may  not  unreasonably 
make  to  Eickett,  Smith  &  Co.  some  allowance  proportionate  to 
their  larger  traffic.  What  exactly  the  proper  allowance  would 
be  it  is  not  easy  to  say,  but  I  adopt  the  learned  judge's  figure  of 
i  per  cent.  I  consider  the  applicants  have  made  out  a  case  for 
damages  under  sections  12  and  13  of  the  Traffic  Act  of  1888,  but 
that  the  period  over  which  they  should  extend  should  not  go 
more  than  six  years  back. 

Viscount  Cobham  :  The  defence  of  the  railway  company  to 
the  charge  that  their  allowance  of  a  rebate  or  discount  to  Messrs. 
Eickett,  Smith  &  Co.  under  the  agreement  of  1889  constituted 
an  undue  preference  rests  on  two  main  grounds.  They  contend. 
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firstly,  that  owing  to  the  circumstances  and  magnitude  of  Messrs. 
Rickett,  Smith  &  Co.'s  traffic,  the  saving  in  the  cost  of  dealing 
with  it  as  compared  with  that  of  the  applicants  was  at  least  com- 
mensurate with  the  amount  of  the  rebate,  and  that  therefore 
there  was  no  preference  for  them  to  justify.  I  must  admit  that 
I  entertain  some  doubts  whether  a  quarter  of  the  amount  of  the 
rebate  which  is  proposed,  that  is  about  0*16  of  If 7.  on  a  4a.  6d. 
rate,  fully  represents  the  amount  of  the  saving ;  but  the  railway 
company  upon  whom  the  onus  lies  has  not  been  able  to  give 
any  figures  or  estimate  on  this  point,  and  where  so  much  is  left 
to  conjecture  I  should  not  be  inclined  to  differ  from  the  majoi 
of  the  Court. 

The  second  defence  set  up  by  the  company  is  based  on  com- 
petitive grounds.  They  say  that  Messrs.  Rickett,  Smith  &  Co. 
have  established  and  maintained  a  new  market  for  coal  in  the 
south  of  England,  practically  amounting  to  a  monopoly,  and  that 
by  means  of  the  1889  agreement  the  railway  company  secured 
for  themselves  the  carriage  of  a  large  share  of  this  traffic,  one- 
half  of  which  might  otherwise  have  been  diverted  to  the  sea 
route.  I  agree  that  this  defence  has  not  been  established.  The 
agreement  says  nothing  about  sea  competition,  and  I  am  not 
satisfied  that  it  is  in  fact  due  to  the  rebate  of  between  Id.  and 

ii  ton  set  against  a  saving  of  9d.  by  sea  carriage  that  so  large 
a  traffic  has  been  sent  by  rail.  Messrs.  Rickett,  Smith  & 
send  coal  by  rail  largely  in  excess  of  the  amount  upon  which  the 
minimum  of  £140,000  is  paid,  and  this  points  to  the  conclusion 
that  owing  to  local  or  other  circumstances,  Messrs.  Rickett,  Smith 
&  Co.  to  a  large  extent  find  the  land  route  the  more  convenient 

the  two.  To  the  extent  that  that  is  so  in  respect  of  the 
minimum  the  justification  of  the  railway  company  on  competitive 
grounds  would  fail.  Hut  whether  the  rebate  has  been  effective 
or  not  from  the  Mid.  Co.'s  point  of  view,  it  may  have  been  of 
material  assistance  to  Messrs.  Rickett,  Smith  ami  ('•».  in  estab- 
lishing tl  lominant  position  in  the  south  ••!'  KM  gland  which 
we  are  now  asked  to  regard  as  a  main  justification  of  that  rebate. 
A  very  small  percentage  in  the  coal  trade  makes  the  difference 
between  profit  and  loss,  and  it  may  very  well  have  been,  as  stated 
by  some  witnesses,  that  the  advantage  given  to  Messrs.  Rickett, 

•1»  A*  Co.,  so  far  as  regards  the  sooth  of  England,  turned  the 
scale  in  their  favour  and  against  their  competitors.     It  is 
possible  to  disprove  this  assertion  owing  to  the  non-publicat 
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of  the  rebate  by  the  railway  company  which  prevented  Messrs. 
Charrington,  Sells  &  Co.,  and  other  large  firms  either  from 
calling  it  in  question  or  from  claiming  to  share  in  its  advantages. 
Thus  there  was  no  open  competition  on  equal  terms.  It  is  true 
that  the  non-publication  of  a  preferential  rate  is  not  necessarily 
a  proof  of  undue  preference,  but  it  is  clearly  a  consideration 
affecting  the  case.  The  agreement  on  the  face  of  it  seems  to  be 
merely  an  undertaking  by  the  railway  company  to  give  a 
percentage  discount  in  consideration  of  a  certain  large  amount 
of  traffic  being  secured  to  them.  This,  no  doubt,  was  a  pure 
business  transaction  based  upon  competitive  considerations,  and, 
so  far  as  it  promoted  lower  rates,  caused  efficacy  of  service  in 
the  interests  of  the  public.  But  such  arrangements  must 
inevitably  tend  towards  the  monopoly  of  trade  by  the  more 
powerful  firms,  and  this  in  my  view  would  be  contrary  to  a  main 
intention  of  Parliament  in  legislating  against  undue  preference. 
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The  numerals  i.,  ii.,  iii.  denote  the  volume  to  which  reference  is  made. 

ABANDONMENT, 

duties  of  Board  of  Trade,  as  to,  railways,  i.  320 

canals,  i.  325 
ACCEPTAN'  !•:, 

refusal  of,  by  consignee,  i.  19 
BAILEE,  see 

ACCIDENT, 

damages  for,  referred  to  arbitration,  ii.  24 1 

examination  by  medical  man,  ib. 

inquiry  into,  by  Board  of  Trade,  i.  320,  ii.  247 
To  PASSENGERS — 

no  duty  to  fence,  i.  24;  Buxton,  13 

in  exercise  of  running  powers,  i.  23  ;  Wright,  26 

•  -n  foreign  railway,  i.  23  ;  Burke,  27 

when  booked  through,  i.  20 ;  Poulkes,  28 

negligence  must  be  proved,  i.  23 ;  Collett,  10 ;  Kalidas  Mukerjee,  60 

exoneration  by  contract,  i.  25 

remoteness  of  damage,  i.  25  ;  Hobbs,  37 
To  GOODS- 
COMPENSATION,  see 

DELAY,  see 

OWNER'S  RISK,  see 

CONDITIONS,  see 

ACT  OF  GOD, 

what  is,  i.  18 ;  Nitro- Phosphate,  etc.,  4 

ACTS  OF  OFFICIALS, 

company  responsible  for,  i.  26 

cues  on,  61-67 ;  Poulton,  269 ;  Lowe,  291 

OFFICIALS,  see 

AGGREGATE  QUANTITIES, 
charges  for,  railways,  ii.  317 

canal*,  ii.  394 
PACKED  PABCKLA,  see 

AGl:  IS, 

to  prevent  the  affording  of  facilities,  ii.  1 
j  inadiction  of  Hallway  Commission  ousted  by,  i.  298 
not  to  prevent  granting  of  through  tolls,  i.  228 
section  doubtful  as  to  railway  rates  •'/-. 


486  INDEX. 

AMALGAMATION   OF   EAILWAYS, 

views  of  Parliamentary  Committee,  ii.  13 
as  affecting  competition,  ii.  21 

ANIMALS, 

report  of  Board  of  Trade  on,  ii.  136 
maximum  rates  for,  ii.  325 
disinfection  of  rolling  stock,  ii.  227 
Diseases  of  Animals  Act,  1894,  ii.  403 
Transit  Order,  1895,  ii.  404 
LIVE  STOCK,  see 
VALUABLE  ANIMALS,  see 

APPEAL, 

from  .Railway  Commission  to  Court  of  Appeal,  ii.  276 
to  House  of  Lords,  i.  310,  339  ;  ii.  277 

APPLICANTS, 

who  may  be,  i.  337 

certain  local  authorities,  ii.  273 

status  of  associations,  Mansion  House,  459 

port  and  harbour  authorities,  ii.  284 

THROUGH  RATES,  see 

STEAMSHIPS,  see 

APPLICATION, 

to  Railway  Commission,  form  of,  i.  337 
PLEADINGS,  see 

ARBITRATION, 

Board  of  Trade  Arbitrations  Act,  1874,  ii.  262 

settlement  of  disputes  by,  ii.  188 

between  railway  companies,  Arbitration  Act,  1859,  ii.  206 

by  Board  of  Trade,  ii.  242 

Board  of  Trade  may  appoint  Railway  Commissioners,  ii.  263 

reference  to  Railway  Commission   is   "in  lieu  of  arbitration,"  Sheffield 

Navigation,  475 

with  Postmaster-General,  Waterford,  Limerick,  and  Western  R.,  510 
jurisdiction  of  Railway  Commissioners,  i.  317 
duties  of  Board  of  Trade,  i.  325 

ARREST, 

detention  of  persons  practising  fraud,  ii.  182 

unknown  offenders  to  be  detained,  ii.  193 

liability  of  company  for  unjustifiable  arrest,  i.  27 

infringement  of  bye-laws,   Chilton,   260;    Frere,  262;   Barry,  270; 

Young,  287 ;  Brotherton,  290. 
unauthorized,  Poulton,  269 ;  Knights,  289 
action  for  malicious  prosecution,  i.  28 

ASSOCIATIONS, 

traders'  associations  may  enforce  Traffic  Acts,  ii.  273 
may  complain  of  increased  rates,  Mansion  House,  459 
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AUTHORITIES, 

local  authorities  may  enforce  Traffic  Acts,  ii. 
defray  expenses,  ii.  291 


BAIL 

duty  of  bailee  arises  on  refusal  of  consignee  to  accept  delivery,  Hudson,  12 
must  act  with  reasonable  care,  Heugh,  14 ;  Swaffield.  15 ;  Mitchell,  16 
goods  "till  called  for,"  i.  20;  Chapman,  17 
responsibility  for  negligence,  Coventry,  18 

BOARD  OF  TRADE, 

general  duties  of,  Chapter  XXXIV.  i.  319 

duty  of,  to  enforce  statutory  duties  of  railway  companies,  ii.  20,  147 

conciliation  proceedings,  Tennant,  244 

determination  of  disputes  as  to  construction  of  sidings,  ii.  145 

regulation  of  siding  traffic,  ii.  146 

Board  of  Trade  Arbitrations  Act,  ii.  262 

formal  complaint  to,  i.  336 

REPOBT  OF,  TO  PARLIAMENT,  1890,  see 

BOARD  OF  TRADE  ARBITRATIONS  ACT,   1874, 
power  to  hold  inquiry,  ii.  261 
expenses,  ii.  263 

may  appoint  Railway  Commissioners,  ib. 
not  under  Lands'  Clauses  Act,  ii.  264 

BRANCH   LINE, 
SIDINGS,  see 

BYE-LAWS, 

for  regulating  use  of  railways,  ii.  184 

stations,  i.  142 

may  be  made  by  company,  ii.  184,  301 
substance  of  bye-laws  to  be  exhibited,  ii.  185 
proof  of,  ii.  185,  Motteram,  264 
canal  bye-laws,  ii.  290 
steamship  bye-laws,  i.  134 
to  be  approved  by  Board  of  Trade,  ii.  145 
arrest  under,  Chilton,  260 ;  Frere,  262  ;  Barry,  270 
penalties    under,    Woodard,    266;     Dearden,    268;     Brown,    275; 
Watson,   276;    Bentham,   277;    Saunders,   281;    Dyson, 
Oillingham,  284 

proceedings  by  "  information,1'  Paget,  283 
general  powers  of  enacting,  i.  128 
statutory  powers  of  railway  companies,  i.  130 

varied  by  Ac:  138,141 

approval  of  Board  of  Trade  to,  i.  138 
enforceable  as  regulations,  tit. 

conditions,  i.  141 
invalidity  of,  i.  139 
publication  of,  i.  134,  138,  143 
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BYE-LAWS— continued. 
enforcement  of,  i.  135 
regulations,  enforceable,  i.  136 

must  be  reasonable,  ib. 
conditions,  enforceable  as  contract,  i.  137 

may  be  unreasonable,  ib. 
table  of  railway  bye-laws,  in  operation,  i.  372 

proposed  revision,  i.  376 
bye-laws  of  Kochdale  Canal,  i.  421 

Stourbridge  navigation,  i.  429 
cases  relating  to,  Broom,  54 ;  260-296 
OFFENCES,  see 
PENALTIES,  see 
MALICIOUS  PROSECUTION,  see 
ARREST,  see 

BYE-TRADER, 
defined,  ii.  397 

BOAT, 

defined,  ii.  397 


CANALS, 

railway  regulations  applicable  to,  ii.  288 

rates  or  tolls  on  railway-owned  canals,  i.  293 ;  ii.  30,  289 

bye-laws,  i.  293 ;  ii.  290 

railway  control  of,  i.  291 ;  ii.  30,  93,  258 

revised  classification,  i.  296 

definition  of,  Act  1854,  ii.  202 

Act  1873,  ii.  255 

Act  1888,  ii.  296 

Act  1893,  ii.  397 
suspension  of  traffic  on,  ii.  290 
inspection  of,  i.  293 ;  ii.  291 
railway  funds  invested  in,  ib. 
through  tolls,  i.  291-2  ;  ii.  292 
canal  clearing  house,  ib. 
abandonment  of,  ii.  293 ;  Foster,  477 

preference  of  traffic  on,  Denaby,  359,  361 ;  Mills,  Fairweather,  479 
navigation  to  be  preserved,  Parnaby,  476 
partial  abandonment,  Hunts.  County  Council,  478 
facilities  on,  Hunts.  County  Council,  519 
maintenance  of  railway-owned  canals,  i.  294 
jurisdiction  of  Railway  Commissioners,  i.  301 
duties  of  Board  of  Trade,  i.  325 

CANAL  COMPANY, 

definition  of,  Act  1854,  ii.  202 
Act  1873,  ii.  255 
Act  1888,  ii.  294 
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CANALS'  CLAUSES  ACT,  1845, 

canal  companies  may  act  as  carriers,  ii.  196 
equal  tolls  to  be  charged,  ii.  197 
liability  of  common  carriers,  ii.  198 
power  to  lease  tolls,  ii.  199 

<  AXAL  RATES,  TOLLS,  AND  CHARGES  ORDER  ACTS,  1893-4, 
list  of  Acts,  ii.  382 
Aire  and  Calder  Act,  ii.  388 
conveyance  rate,  definition  of,  ii.  390 
station  terminals,  ii.  390,  395 
service  terminals,  390 
tolls,  ib. 

wharfage  charges,  ii.  392 
special  charges,  ii.  391 
gauge  register,  ii.  392 
agreement  for  wharves  or  lay-byes,  ib. 
transhipment,  ib. 
short  distance,  ii.  393 
minimum  boat  load,  ib. 
fractions,  ib. 
weight,  ii.  394 

stone,  ib. 

timber,  ib. 

aggregate  parcels,  ib. 
unenumerated  articles,  ii.  395 
returned  empties,  ib. 

conveyance  by  other  canal  companies,  ii.  396 
arbitration,  ib. 
lien,  ii.  396 
definitions,  ib. 
maximum  rates,  ii.  398 

tolls,  ib. 

exceptional  charges,  ii.  399 
small  parcels,  ib. 
conditions  applicable  to  classification,  ii.  400 

CARRIAGES, 

maximum  rates  for,  ii.  326 
conditions  as  to,  i.  387 
invalid  carriages,  ib. 
saloon  carriages,  i.  388 

CAl:i 

railway  company  may  carry  goods  and  passengers,  ii.  178 
may  make  reasonable  charges,  ib. 
liability  as  of  common  carriers,  ii.  179 

cans  on,  1-10 

obligation  to  carry,  Johnson,  1 
canal  company  may  act  as  carriers,  ii.  196 
carriers'  traffic  on  railways,  i.  160 

cases  on,  Pickford,  810 ;  Crouch,  312, 816 ;  Baxandale,  814 ; 
Carton,  316;  Baxendale,  332 ;  Cooper,  888;  BaxondaU, 
334  ;  Wannan,  338 A  ;  Pickford,  338n ;  Button,  818 
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CAREIERS— continued. 

company's  traffic  not    to  be  preferred,  Parker,  311 ;    Edwards,  312 ; 

Garton,  335  ;  Baxendale,  336  ;  Parkinson,  339  ;  Goddard,  340 ; 

Bobertson,  341 ;  Fishbourne,  342 ;  Ford,  372 
ordinary  liability  of,  i.  17 
duty  limited  by  profession,  i.  18  ;  Johnson,  1 
withdrawal  of  profession,  i.  18 

misdelivery,  liability  for,  i.  18 ;  Seothorn,  2 ;  Hoare,  3 ;  Stevens,  7 
consignee's  refusal  to  accept,  i.  19 
duty  as  warehousemen,  ib. 
default  of  third  parties,  i.  20 
liability  in  cases  of  through  booking,  i.  20,  22 
damage  to  goods,  i.  21 
remoteness  of  damage  (goods),  i.  22 

(passengers),  i.  23 
duty  towards  passengers,  ib. 
running  powers,  ib. 

conditions  of  conveyance  (passengers),  i.  22 
acts  of  servants,  liability  for,  i.  26 
inherent  vice,  i.  19  ;  Kendall,  8 ;  Johnson,  9 
COLLECTION  AND  DELIVERY,  see 
PACKED  PARCELS,  see 
DELAY,  see 

CAEEIEES  ACT,  1830, 
outline  of  Act,  i.  43 
amendments  of  section  7,  i.  42 
liability  limited  to  £10  on  certain  articles,  ii.  141 

not  machine-made  lace,  ii.  144 
value  to  be  declared,  ii.  141 
increased  charge  to  be  paid,  ib. 

notified,  i.  48  ;  ii.  142 
omission  to  demand,  i.  47 

give  notice,  i.  46 
general  notice,  invalid,  ii.  143 
carriers'  office,  what  is,  i.  48  ;  ii.  143 
special  contract,  valid,  ii.  143 
what  is,  i.  40 

felonious  acts,  not  protected,  ii.  143 
damages  to  be  proved,  ii.  144 
validity  of  conditions,  cases  on,  82-91 
VALUABLES,  see 
FELONY,  see 
SPECIAL  CONTRACT,  see 

CAETAGE, 

COLLECTION  AND  DELIVERY,  see 

CHEAP  TEAINS, 

duties  imposed  on  passenger  traffic,  ii.  147 

remitted  on  cheap  trains,  ib. 

duty  remitted  as  consideration  for  workmen's  trains,  i.  328 
definition  of  cheap  train,  i.  329 
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CHEAP  TRAINS— continued. 

report  of  Committee,  1872,  on  remission  of  duty,  i.  330 
OD  workmen's  trains,  i.  332 
procedure  on  complaint  of  insufficient  accommodation,  i. 

CHEAP  TRAINS  ACT,  1883, 

passenger  fares  at  Id.  exempt  from  duty,  ii.  265 
duty  reduced  to  2  per  cent,  in  urban  districts,  il>. 
urban  district  to  be  certified  by  Board  of  Trade,  ib. 
insufficiency  of  third-class  accommodation,  ib. 

of  workmen's  trains,  ib. 

jurisdiction  of  Railway  Commissioners,  ii.  266 
fractions  of  miles,  ii.  267 
conveyance  of  troops,  ib. 
cases  on,N.KR.,  505;  G.E.R.,  506;  Q.N.R.,  507  ;  L.B.  &  8.C.R.  508 

CLASSIFICATION, 
to  be  revised,  ii..278 
statutory  classification,  ii.  330 
unenumerated  articles,  railways,  ii.  280,  318 

canals,  ii.  395 

procedure  on  revision,  i.  100 
revised  classification  to  be  open  for  inspection,  ii.  286 

to  be  kept  on  sale,  ib. 
report  of  Board  of  Trade  upon,  ii.  138 

CLOAK-ROOM, 

efiect  of  ticket,  i.  94 
conditions  of  ticket,  i.  95,  391 
insurance,  i.  95,  96 
necessary  facility,  i.  96 
Qucere,  a  warehouse,  i.  '.(', 
conditions  "  brought  home,"  ib. 

require  revision,  ib. 
delay  in  redelivery,  Stallard,  170 

limit  of  liability,  Harris,  186 ;  Parker,  188;    Roche,  200 
misdelivery,  Skip  with,  188 
damage,  Pratt,  203 

COAL  DROPS, 

charges  for  use  of,  railways,  ii.  315 
canals,  ii.  394 

COLLECTION  AND  DELIVEin  , 
charges  for,  railways,  ii.  315 

canals,  ii.  391 

cases  on,  Berry,  281 ;  Kempson,  232 ;  Evershed,  319 
company  not  to  be  allowed  monopoly,  Baxendale,  814  ;  Garton,  316 
rebate  must  equal  the  charge  added,  i.  162,  302  ;  iii.  390 
point  raised  in  Smith  and  Forrest,  501,  i.  302 
publication  of  C.  and  D.  rates  only,  i.  304 

COMMUNICATION 

between  passenger  and  guard,  ii.  240 
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COMPENSATION, 

damages  recoverable,  i.  21 

remoteness,  i.  22  ;  Home,  36  ;  Hadley,  11 

ACCIDENTS,  see 

CONDITIONS,  see 

COMPETITION, 

sea  competition,  i.  168  ;  ii.  23;  Charrington,  Dale,  Sells  &  Co.,  520 

canal  competition,  i.  12 ;  ii.  28 

effect  on,  by  railway  control  of  canals,  ii.  30 

railway  competition,  i.  11,  167  ;  ii.  34 

opinion  of  Select  Committee,  1882,  ii.  90 

competition  of  ports,  i.  165 ;  ii.  91 

does  not  justify  contravention  of  section  90,  i.  152  ;  Evershed,  319 

carriers',  i.  160 

buying  off,  i.  165,  167 

factor  in  cases  of  undue  preference,  i.  168 

legislation  on,  section  27,  Act  1888,  i.  169 

opinion  of  Wills,  J.,  on,  ib. 

alternative  interpretation,  ib. 

Liverpool  Corn  Traders  v.  L.  &  N.W.R.,  i.  170 

G.W.R.,  i.  171 
interest  of  railways  in,  i.  174 

CONCILIATION, 

by  Railway  Commissioners,  Act  1873,  ii.  257 
by  Board  of  Trade,  Act  1888,  ii.  285 
working  of  conciliation  clause,  i.  323 

CONDITIONS, 

ordinary  forms  of,  passenger  traffic,  i.  385 

cloak-room,  i.  391 

season  tickets,  i.  393 

parcels  traffic,  i.  395 

valuables,  i.  400 

general  merchandise,  i.  404 

damageable  goods,  i.  409 

dangerous  goods,  i.  412 

live  stock,  i.  414 

owner's  risk,  i.  419 
general  condition  not  to  limit  liability,  ii.  143 

not  to  cover  negligence,  ii.  204 
to  be  just  and  reasonable,  ii.  205 
fluctuation  of  common  law,  as  to,  i.  53 
cases  on,  summarized,  i.  55 
reasonable  alternative,  i.  60 ;  Lloyd,  126 ;  Allday,  127 ;  Booth,  135 ; 

Lewis,  140 ;  Foreman,  141 ;  McCarthy,  146 
conditions  to  be  reasonable,  i.  73 ;  Peek,  123 
loss  of  market,  i.  66 ;  Lord,  134 
severable,  i.  65  ;  Kirby,  136 
misconduct,  Ronan,  144 
through  traffic,  i.  66 
onus  of  proof,  i.  67 
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CONDITIONS— continued. 

function  of  jury,  relating  to,  i.  68 
animals,  generally,  i.  70 
dogs,  i.  71 
horses,  i.  79 

passenger  traffic— through  traffic,  Burke,  27 

delay,  i.  67 ;  Le  Blanche,  38 ;  Sutton,  295 ;  McCartan,  39 ;  Wood- 
gate,  42 

contract,  Johnson,  40 ;  Rowntree,  43 ;  Stirling,  45 ;  Crane,  46 
infant,  Flower,  44 

drover's  pass,  McCauley,  272;  Gallin,  273;  Hall,  274 
free  pass,  "  Stella,"  296 ;  Harrison,  261 
tickets,  user  of,  Pocock,  278 ;  Langden,  280 
season  tickets,  Cooper,  279 
regulations,  Lowe,  291 ;  Scott,  294 
CLOAK-ROOM,  see 
OWNER'S  RISK,  see 
PASSENGERS'  LUGGAGE,  see 
CARRIERS  ACT,  see 
SPECIAL  CONTRACT,  see 
BYE-LAWS,  tee 
LIVE  STOCK,  see 
VALUABLE  ANIMALS,  see 

SKJNMKNT  NOTES, 
forms  of,  i.  404-420 

CONSTRUCTION  OF  RAILWAY, 

power  to  construct  permissive,  not  obligatory,  Kuabon  Co.,  500 
duties  of  Board  of  Trade,  as  to,  i.  319 

TRACT, 

SPECIAL  CONTRACT,  see 

CON  'E, 

definition  of,  railways,  ii.  314 

canals,  ii.  390 
maximum  rates,  for  railways,  ii.  324 

for  canals,  ii.  398 

company  authorized  to  convey,  ii.  178 
definition  of,  as  proposed  in  draft  schedules,  i.  101 
for  cases  relating  to,  see  SPECIAL  SERVICES. 

COSTS, 

allowance  of,  i.  340 

in  discretion  of  Commissioners,  ii.  L'77 

in  through  rate  cases,  ii.  283 

not  to  be  allowed,  except  in  certain  cases,  ii.  402 

COTTON, 

statistics  to  be  published,  ii.  237 

DAMAGE, 
to  goods, 
to  passengers,  i.  23 
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DAMAGES, 

Railway  Commissioners  may  award  damages,   ii.  275;    Gidlow,   225; 
Huntington,  245A ;  Simonds,  247  ;  Crouch,  316  ;  Denaby,  362 

for  contravention  of  section  90,  i.  151 

DAMAGEABLE   GOODS, 
conditions  as  to,  i.  409. 

DANGEROUS  GOODS, 

penalty  for  bringing  on  railway,  ii.  183  ;  Hearne,  263 
conditions  as  to,  i.  412 

DECLARATION, 

insufficient  to  limit  liability,  ii.  143 

DEFENDANTS, 

who  should  be,  i.  338 

DELAY, 

goods,  i.  19 ;  Goldsmith,  6 ;  Stevens,  7 ;  Hadley,  11 ;  Taylor,  24 ; 

Redmayne,  30 ;  Woodger,  31 ;  Simpson,  32  ;  Home,  36  ;  Beal, 

124;    Lloyd,   126;  Allday,   127;   Malpas,  132;  Donohoe,  133; 

Lord,  134 ;  Kirby,  136 ;  Gallagher,  139  ;  Tobin,  147 ;  Duckham 

Bros.,  150 
passengers,  i.  24 ;  Hawcroft,  33 ;  Denton,  34 ;  Hamlin,  35 ;  Hobbs, 

37 ;  Le  Blanche,  38 ;  McCartan,  39  ;  Woodgate,  42 ;  Driver,  47 

DELIVERY, 

carrier's  duty  to  deliver,  i.  18 ;  McNally,  142 ;  Curran,  148 

misdelivery,  i.  19 

consignee's  refusal  to  accept,  ib. 

duty  as  warehousemen,  i.  20 

at  sidings,  Gidlow,  225 ;  Watkinson,  228 ;  Cowan,  240 

SPECIAL  SERVICES,  see 

DEMURRAGE, 

charges  for,  on  waggons,  ii.  315 
allowance  for,  on  traders'  waggons,  ib. 
charges  for,  on  boats,  ii.  391 

DETENTION 

of  passengers.     See  ARREST. 
of  goods.     See  LIEN. 

DIFFERENCES, 

what  constitutes,  i.  110 ;  McKay,  248 ;  Haigh,  249 ;  Donellan,  250  ; 

Billington,  250 
decision  of  House  of  Lords,  i.  Ill 
SPECIAL  CHARGES,  see 
SIDING  RENT,  see 

DISCOVERY, 

trader's  books,  John  Watson,  Ltd.,  503 A 

DISEASES 

of  animals.     See  ANIMALS 
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DISSECTION  OF  RATES, 

report  of  Select  Committee,  1872,  i.  306 

statutory  provisions  as  to,  //>. 

information  is  of  right,  Bailey,  481;    Colman,  485;    Cairns,  486; 

Birchgrove,  487 
dissection  refused,  Pelsall,  488 

illusory,  Tomlinson,  489 ;  New  Union  Mill,  481 
dissection  pro  ratti,  i.  308 

DISTANCE, 

calculation  of,  railways,  ii.  316 

canals,  ii.  394 
short-distance  clause,  railways,  ii.  316 

canals,  ii.  393 
on  worked  railways,  ii.  240 


EMPTIES, 

by  passenger  train,  i.  397 
RETURNED  EMPTIES,  see 

EQUALITY  OF  TREATMENT, 

tolls  to  be  charged  equally,  railways,  ii.  179 

canals,  ii.  197 

equality  clause,  section  2,  Act  1854,  ii.  202 
steam-vessels'  traffic,  Act  1863,  ii.  220 
Act  1871,  ii.  251 
Act  1888,  ii.  284 
UNDER  SECTION  90 — 
cases  310-322 
outline  of  section,  i.  150 
carriers  prejudiced,  Pickford,  310;  Crouch,  313;   Baxendale,  314; 

Garton,  315 

company's  agent  preferred,  Parker,  311 ;  Edwards,  312 
packed  parcels,  Pickford,  310 ;  Parker,  311 ;  Edwards,  312;  Crouch, 

313 ;  Baxendale,  314 ;  Garton,  315  ;  Button,  318 
monopoly  of  cartage,  Baxendale,  314 ;  Garton,  315 
vindictive  damages,  Crouch,  316 
like  traffic,  Crouch,  313;  Button,  318 
same  portion  of  line,  Finnie,  317  ;  Murray,  320 ;  Hull  and  Barnsley. 

321 

recovery  of  overcharge,  Button,  318 
cartage  gratis,  Evershed,  319 
provisions  inadequate,  i.  154 
damage*.  Denaby,  362 

competition,  i. 
justification,  ib. 
different  branches,  i. 
UNDER  SECTION  2 — 


passenger  traffic,  Hosier,  323  ;  Caterham,  384  ;  Jonas,  886 ; 

:JH» 
stations,  Caterham,  324;  Innes,  888 
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EQUALITY  OF  TKEATMENT— continued. 

use  of  station,  Marriott,  326  ;  Beadell,  327 ;  Painter,  328  ;   Garton, 

335 ;  Baxendale,  336  ;  Palmer,  337,  338 
competition,  Harris,  329 ;  Garton,  335 
carriers'  traffic,  Baxendale,    332 ;    Cooper,   333 ;    Baxendale,  334 ; 

Wannan,  338A  ;  Pickford,  338B 
preference  of  agent,  Garton,  335 ;  Baxendale,  336 ;  Wannan,  388A ; 

Pickford,    338n;    Parkinson,  339;    Goddard,  340;    Robertson, 

341 ;  Fishbourne,  342 ;  Ford,  372 

guarantee  of  quantity,  Nicholson,  330,  331 ;  Baxendale,  334 ;  Han- 
some,  343-346  ;  Diphwys,  349  ;  Holland,  349A  ;  Greenop,  355 ; 

Daldy,  378 ;  Charrington,  Dale,  Sells  &  Co.,  520 
competition,  Ransome,   343-346;    Foreman,  347;    Diphwys,  349; 

Thompson,  353 ;  Bell,  354 ;  Liverpool  Corn  Trades,  373A,  375  ; 

Pickering  Phipps,  374 

competition  by  sea,  Budd,  358 ;  Charrington,  Dale,  Sells  &  Co.,  520 
long-distance  traffic,  Ransome,  343-346 ;  Foreman,  347 
group  rates,  Denaby,  359-362;    North  Lonsdale,  373;   Pickering 

Phipps,  374 

home  and  foreign  produce,  Mansion  House,  376 
dissimilar  traffic,  Nitshill,   348;  Lees,  350;  Broughton   and  Plas 

Power,  364 

irregular  scale,  Woodger,  351 
expenses  increased,  Bellsdyke,  352 
exparte  application,  Taff  Vale,  380 
rebates  allowed,  Greenop,  355 ;  Locke,  356 ;  Denaby,  362 ;  Rhymney 

Iron  Co.,  370 ;  Daldy,  378 
rolling  stock  not  provided,   Watkinson,   357;    Skinningrove,   368; 

Oxlade,  386 
different  maxima,  Watkinson,  357;   Denaby,  359;    Skinningrove, 

368 

canals,  Denaby,  359 
bulk  of  traffic,  Richardson,  363;  Girardot,  367;  Rhymney  Iron, 

370 

agreement,  Merry  and  Cunninghame,  366 
ledger  account,  Skinningrove,  368 
flour  and  grain  rates  combined,  369 
preference  of  ports,  Newry    Town    Commissioners,    371 ;    Belfast 

Central,  435  ;    Carrickfergus    Harbour  Commissioners,  377  ; 

Timm,  379 

refusal  of  through  rates,  City  of  Dublin,  439 ;  Londonderry,  etc.,  445 
opinion  of  Parliamentary  Committee,  i.  15  ;  ii.  87 
object  of  legislation,  i.  155 
advantage  to  railway  companies,  ib. 
Act  1854,  general  scope,  ib. 
outline  of  legislation,  i.  157 
"  preference  "  involves  "  prejudice,"  i.  158 
.general  justification  of  preference,  i.  160 
increase  of  traffic,  i.  163 
long-distance  traffic,  ib. 
bulk  of  traffic,  i.  165 
economy  in  working,  i.  164 
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EQUALITY   OF  TREATMENT— continued. 

regulation  of  traffic,  i.  162 
of  stations,  <7>. 

jurisdiction  of  Railway  Commission,  i.  314 
PREFERENCE,  see 

-,  see 
•    COMPETITION,  see 

II ">IE  AND  FOREIGN  MERCHANDISE,  sec 

PTIONAL   ARTICLES, 
maximum  rates  for,  railways,  ii.  327 
canals,  ii.  30!> 

FACILITIES, 

Bection  2,  Act  lbo-1,  i.  li'2:  ii.  203 

what  are,  i.  192 

beyond  province  of  ordinary  law  courts,  ii.  17 

cases  on,  385-414 

occupation  of  station,  Barker,  385 ;  Oxlode,  386 ;  West,  388 ;  Perth 

Station,  412 
refusal  to  carry  coal,  Oxlade,  386,  387 

to  carry  passengers,  Winsford,  4O1 ;  Glamorganshire  County 

Council,  4O8 ;  Darlaston,  409 
refusal  to  receive  coal,  Rishton,  407 

of  rolling  stock,  i.  liJ«J ;  Watkinson,  357  ;  Oxlade,  386 ;  Tharsis 

Sulphur,  4OO 

passenger  train  service,  Innes,  389 ;  Winsford,  401 ;  Maidstone,  4O2 
through  booking,  Innes,  389 ;  TJckfield,  390 ;    Toomer,  392 ;    Sussex 

County  Council,  406 
insufficiency  of  station  accommodation,  i.  193 ;  Innes,  389 ;    Thomas, 

391  ;  Newington,  394 ;  Harris,  394A ;  Hastings  Town  Co 

395  ;    Holyhead,   398  ;    Beckenham,   404  ;    West  Ham,  410  ; 

Arbroath,  414 

refusal  to  convey  at  maximum,  i.  197 ;  Lloyd,  393 ;  Brown,  397 
co-operation  of  two  com  1 96 

connection  with  private  siding,  Girardot,  396 
through  conveyan  Hammans,  399 ;  City  of  Dublin  Steam 

Packet  Co.,  4O5 ;  Sussex  County  Council,  406 ;  Highland  R., 

411 

goods  traffic  at  passenger  station,  Newry  Navigation,  403 
powers  of  company,  Rishton,  407 
running  powers,  N.E.R.,  413 
,  «ee 

FA LSK   IMI'KISnNMKNT, 

Goff,  68;  Allen,  6O;  Moore,  62 ;  Abrath,  66 

i:K*Tf  tee 
MALICIOUS  PROSECUTION,  tee 

FARES, 

to  be  posted  at  station*,  Act  Mi) 

tickets  to  show  steamsl»; 
under  Cheap  Trains  Act , 
passenger  tickets  to  show  fares,  ii. 

HI. 
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FELONY, 

carrier  responsible  for  servant's  felony,  ii.  143 

contract  exempting  from,  i.  49  ;  Butt,  104;  Rimell,  104A~;  Shaw,  113 

who  is  servant,  Machu,  103  ;  Way,  111 ;  Stephens,  112 

evidence  of,  Rimell,  104A  ;  McQueen,  108 ;  Boyce,  102 

cases  relating  to,  102-113 

FISH, 

maximum  rates  for,  railways,  ii.  328 

cases  relating  to  conveyance  of,  Beal,  124;  Gallagher,  139;  Brown, 
145;  Mallet,  149 

FOREIGN   PRODUCE, 
HOME  TRAFFIC,  see 

FRACTIONS, 
RAILWAYS — 

money,  ii.  317 

weight,  ib. 

distance,  ib. 

under  Cheap  Trains  Act,  1883,  ii.  267 
CANALS — 

money,  ii.  393 

weight,  ib. 

distance,  ib. 


GROUP  RATES, 
chargeable,  ii.  284 
must  not  create  preference,  ib. 

ex  parte  application  of  railway  company,  i.  181 ;  ii.  284 ;  TafF  Vale,  380 
cases  in  Court  of  Common  Pleas,  i.  179 

Railway  Commission,  i.  180;  Denaby,  359-362  ;  North 
Lonsdale,  373 ;  Pickering  Phipps,  374 

GAUGING 

boat?,  ii.  392 


HARBOURS, 

harbour  authority,  definition  of,  Act  1888,  ii.  296 

may  apply  to  Railway  Commission,  ii.  273 

company  must  not  prefer,  ii.  284;  Newry  Town  Commissioners,  371 ; 
Carrickfergus  Harbour  Commissioners,  377 ;  Timm,  379 ;  Bel- 
fast Central,  435 ;  Plymouth  Chamber  of  Commerce,  451 

HOME  AND  FOREIGN  MERCHANDISE, 
defined,  ii.  297 

home  traffic  not  to  be  prejudiced,  ii.  283 
views  of  Select  Committee,  1872,  ii.  83 
effect  of  section  27,  i.  182 
Southampton  Docks  case,  i.  182 
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HORSES, 

maximum  rates  for,  ii.  325 

conditions  of  conveyance,  by  passenger  train,  L  387 

VALUABLE  ANIMALS,  see 

ANIMALS,  see 

LIVE  STOCK,  see 


INCREASED  RATES, 

subject  to  jurisdiction  of  Railway  Commission,  ii.  401 

general  increase  in  1873,  i.  14 ;  ii.  84 

cases  on,  i.  239 ;  459-463 

application  by  association,  Mansion  House,  459 

jurisdiction  of  Railway  Commission  extends  to  increase  of  special  charges, 
i.  i!39;  Mansion  House,  460 

reasonableness  of  rate,  December,  1892 ;  Mansion  House,  460 

notice  of  increase,  ii.  287 ;  iii.  391 ;  Lancashire  and  Cheshire  Confer- 
ence, 490 

weight  of  coal,  Rickett,  Smith  &  Co.,  i.  241 

South  Yorkshire  Coal  Owners,  i.  247 

view  of  Committee,  1893,  i.  249 

from  what  year,  i.  242,  253 

recoupment,  i.  249 

class  rates,  Smith  &  Forrest,  i.  251 ;  iii.  389 

justification  by  ratio  of  expenditure,  i.  251 

coal,  Scotch  Coalmasters,  503 

order  of  Board  of  Trade  as  to  notices,  i.  367 

as  varied,  December,  1892,  i.  369 

REPORT  OF  SELECT  COMMITTEE,  1893,  see 

INSPECTION,  DOCUMENTS, 

discovery  of  traders'  documents,  John  Watson,  Ltd.,  503  A 

INSPECTION',  CANALS, 

under  Board  of  Trade,  i.  325 

INSPECTION,  RAILWAYS, 

Regulation  of  Railways  Act,  1842,  ii.  146 
duties  of  Board  of  Trade,  i.  320 

INSURANCE, 

increased  charges  to  be  notified,  ii.  1 12 
scale  of  charge  on  valuables,  i.  402 
receipt  to  be  given,  iu  143 
luggage  in  cloak-room,  i.  95 
insurance  of  animals,  Dickson,  156 
VALUABLES,  see 
VALUABLE  ANIMALS,  *M 

INTEl:ri:i:TAT10N  OF  ACTS, 
rule  in  I  ley  don '•  caae,  i 

report*  of  Parliamentary  Committees  to  be  referred  to,  L  8 
early  Statutes  indefinite,  L  « 
Acts  based  on  reports  of  committees,  L  10 
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JURISDICTION, 

RAILWAY  COMMISSIONERS,  see 


LAY-BYES, 

on  canals,  charges  for,  ii.  391 
agreements  for,  ii.  392 

LIABILITY, 

as  of  common  carriers,  railways,  ii.  179 

canals,  ii.  198 

of  persons  using  railway,  ii.  180 
in  respect  of  steamship  traffic,  ii.  238 
CARRIERS,  see 

LIEN, 

in  default  of  payment  of  tolls,  railways,  ii.  181 

canals,  ii.  396 

steamships,  ii.  221 

not  on  rates,  i.  36  ;  Rusforth,  70 ;  Wallis,  74 
given  on  rates,  i.  37 ;  Guild,  75 
affected  by  omission  of  mile-posts,  i.  37 
on  mineral  traffic,  i.  38 
on  charges  for  return  of  rolling  stock,  ib. 
demand  of  charges  is  condition  precedent,  ib. 
as  condition  in  consignment  note,  ib. 
on  goods  warehoused,  ib. 
of  solicitor,  i.  39  ;  Pelsall,  81 
cases  on,  70-81 

LIMITATION  OF  LIABILITY, 
under  Carriers  Act,  1830,  ii.  141 
for  certain  articles  exceeding  £10  in  value,  ii.  142 
notice  to  be  given,  section  3,  ib. 
notice  not  to  affect  other  articles,  section  4,  ii.  143 
special  contract  to  be  valid,  section  6,  ib. 
felonious  acts  of  servants  not  protected,  section  8,  ib. 
for  certain  animals,  section  7,  ii.  204 
VALUABLES,  see 
FELONY,  see 
OWNER'S  RISK,  see 
CONDITIONS,  see 

LIVE   STOCK, 

maximum  rates  for,  ii.  325 
obligation  to  convey,  i.  70 
conditions  to  be  reasonable,  i.  54 

ordinary  form  of,  i.  414 
disinfection  of  rolling  stock,  ii.  227 
Diseases  of  Animals  Act,  ii.  403 
Transit  Order,  1895,  ii.  404 

refusal  to  convey  at  company's  risk,  Wise,  120 ;  Pardington,  121 
drover's  pass,  effect  of,  Pardington,  121 
defective  vehicle,  McManus,  122 ;  Gregory,  129 
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LIVE   STOCK— continued. 

delay,  Lloyd,   126;   Allday,    127;    Malpas,    132;    Donohoe,    133; 

Kirby,  136 

defective  station,  Rooth,  135 
restiveness,  Gill,  137 
feeding,  Curran,  148 
plaintiff  to  prove  negligence,  Harris,  139 A 
ordinary  rate,  unreasonable,  Foreman,  141 ;  Ruddy,  143 
unreasonable  conditions,  McNally,  142  ;  McCarthy,  146 
wilful  misconduct,  Ronan,  144 ;  Curran,  148 

LOADING  AND  UNLOADING, 
use  of  cranes  on  canals,  ii.  391 
loading  of  traffic  in  Classes  A  or  B,  canals,  ii.  391 

railways,  ii.  315 
SERVICE  TERMINAL,  see 

LOCAL  AUTHORITIES, 
may  be  applicants,  ii.  273 
expenses  of,  ii.  295 

LUGGAGE, 

PASSENGERS1   LUGGAGE,  See 

CLOAK-BOOM,  gee 


MALICIOUS  PROSECUTION, 

company  responsible  for,  i.  28 ;  Stevens,  57  ;  Kelly,  63 ;  Edwards,  66 ; 
Abrath,  66 

MARSHALLING  AND  SHUNTING, 
under  what  head  chargeable,  i.  119 
marshalling  part  of  conveyance,  i.  122 ;  Neston,  229 ;  Sowerby,  233 

Watkinson,  357 
SPECIAL  SERVICES,  see 

MAXIMUM  RATES, 

to  be  revised,  i.  08 ;  ii.  278 
company  may  charge  revised  rates,  ii.  280 
to  be  printed  and  sold,  ii.  286 
inquiry  by  Board  of  Trade,  i.  98 
maximum  charges,  railways,  terminals,  ii.  324 
conveyance,  ib. 
live  stock,  ii.  325 
carriages,  ii.  326 
exceptional  articles,  ii.  327 
perishables,  ib. 
small  parcels,  ii.  329 
canals,  terminals,  ii.  398 
conveyance,  ib. 
tolls,  ib. 

exceptional  class,  ii.  309 
small  parcels,  ib. 

right  to  charge,  i.  105 ;  ii.  8C,  1 1  -' 
on,  Hi.  210-821 
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MAXIMUM    RATES— continued. 

shortest  route,  Myers,  211;   Gidlow,  225;  Donellan,  250;   Loseby 

&  Carnley,  256 
running  powers,  ii.  317 
varying  powers  on  different  sections,  ii.  321 
refusal  to  convey  at,  Lloyd,  393 ;  Brown,  397 
model  clause,  i.  97 

maximum  of  Special  Acts,  excessive,  ib. 
Provisional  Order  Acts,  i.  99 

regulations  of,  ib. 

mileage  rates,  i.  100 

confirmation  of,  ib. 
principle  adopted  in  framing,  railways,  i.  16,  101 

canals,  i.  106 
charges  in  addition  to,  i.  16 

excess  of,  i.  14,  106 ;  ii.  80 
refusal  to  convey  at,  i.  107 
short  distance  on  amalgamated  lines,  i.  108 
timber,  measurement  of,  ib. 
scales  of  maximum  rates — L.  &  N.W.R.,  i.  442 
EEPOBT  OF  BOARD  OF  TRADE,  see 

MILESTONES, 

at  every  quarter-mile,  ii.  180 
consequence  of  omission,  i.  37 

MINIMUM 

truck  load,  ii.  317 
boat  load,  ii.  393 

MISCONDUCT, 

carriers'  servants  personally  liable,  ii.  144 

negligence  is  not  misconduct,  Hoare,  3;  Lewis,  140;  Ronan,  144 

NEGLIGENCE,  see 

MISDELIVEHY, 

CARRIERS,  see 
DELIVERY,  see 

MONOPOLY 

not  to  be  created,  section  90,  ii.  179 


NEGLIGENCE, 

carriers*  servants  personally  liable,  ii.  144 
notice  must  not  exempt  from,  ii.  204 
contracts  exempting  from,  i.  54 
discussed  in  Peek's  case,  i.  73 

in  summary  of  judgments,  i.  83 
onus  of  proof  on  passenger,  i.  23 
what  amounts  to,  Gill,  137;  D'Arc,  138;  Lewis,  140;  Brown,  145  ; 

McCarthy,  146 
MISCONDUCT,  see 
CONDITIONS,  see 


INDEX 


NEWSPAI: 

conveyance  by  passenger  train,  L 


OFFENCES, 

penalty  40s.,  non-payment  of  fare,  section  103,  ii.  182 
travelling  beyond  distance,  #. 
refusing  to  quit  carriage,  ib. 
trespass,  ii.  241 

detention  of  person  committing  offence,  section  104,  ii.  l-_ 
penalty  £20,  bringing  dangerous  goods  on  railway,  section  105,  ii.  183 ; 

Hearne,  263 
penalty  £20,  using  unfit  engines,  ii.  186 

£10,  carriages,  ib. 

recovery  of  penalties,  ii.  192 
particulars  to  be  published,  ib. 
unknown  offenders  to  be  detained,  ii.  193 
non-production  of  ticket,  ii.  301 

involve  guilty  knowledge,  i.  135 ;  Dearden,  268 ;  Watson,  276 ;  Ban- 
tham,  277 ;  Saunders,  281 ;  Dyson,  282  ;  Thorn,  285 ;  Huffham, 
292 ;  Hearne,  263 
incomplete,  Brotherton,  290 
transient  offenders,  i.  134 
payment  of  fare,  what  amounts  to,  i.  138 
ejectment  of  passenger,  i.  140 
BYE-LAWS,  see 

:EST,  see 
PENALTIES,  see 

OFFICE, 

what  is,  ii.  143;  iii.  51 

OFFICIALS, 

company  responsible  for  acts  of,  i.  26 

scope  of  authority,  Glover,  53 ;  Giles,  55 

surgical  attendance,  Cox,  52 ;  Walker,  59 

emergency,  Moore,  62 

acts  beyond  authority  of  company,  Foulton,  269 

ratification,  i.  J7  :  Mulkern,  67 

action  for  malicious  prosecution,  i.  28 

ORDER  OF  COURT, 

revision  of,  Nicholson,  331 

right  to,  after  remedy  of  complaint,  Macfarlane,  366 

enforcement  of,  ii. 

Commissioners  may  review  and  vary,  ii. 

:<  HARGES, 

allowed  at  damages,  ii.  275 
DAMAGES,  we 

8  RISK, 

conditions  must  be  reasonable,  i.  73 
nary  form  of,  i.  419 
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OWNER'S   RISK— continued. 

wilful  misconduct  not  exempted,  Hoare,  3  ;  Gordon,  5 ;  Mitchell,  16  ; 

Lewis,  140 ;  McNally,  142 ;  Ronan,  144 ;  D'Arc,  138 
delay,  Goldsmith,  6 ;  Stevens,  7 
insurance  charges  must  be  reasonable,  i.  62,  72 
commencement  of  liability,  i.  63  ;  Hodgman,  130 ;  Knox,  148 
alternative  rate  must  be  reasonable,  i.  55,  60,  69 


PACKED  PARCELS, 

maximum  charges  for,  ii.  317 
no  justification  for  unequal  charges,  i.  151,  160 

cases  on,  Pickford,  310;  Parker,  311;  Edwards,  312;  Crouch,  313; 
Baxendale,  314 ;  Garton,  315 ;  Button,  318 

PARCELS, 

by  passenger  train,  i.  395 
SMALL  PARCELS,  see 

PARTIES, 

who  may  be,  in  application  to  Railway  Commission,  i.  337 

PASSENGERS, 

duty  to,  i.  23;  Pounder,  48;  Cobb,  49;  Kalidas  Mukerjee,  50 

ARREST,  see 
OFFENCES,  see 
BYE-LAWS,  see 
ACCIDENT,  see 
CONDITIONS,  see 

PASSENGERS'  LUGGAGE, 
definition  of,  i.  89 
model  clause,  i.  86 
within  section  7,  ib. 
company's  conditions  invalid,  i.  87 
under  passengers'  control,  ib. 
labelling  of,  i.  389 
duty  to  convey,  i.  88 

as  common  carriers,  ib. 

as  reasonable  facility,  ib. 
commercial  travellers'  luggage,  i.  89,  388 
theatrical  parties'  luggage,  i.  389 
documents  as,  i.  91 
valuables  lost,  ib. 

delayed,  ib. 
reception  of,  ib. 
delivery  of,  ib. 
porters'  duty,  i.  92 
passengers'  acceptance,  ib. 
control,  ib. 
negligence,  i.  93 
through  traffic,  ib. 
passenger  not  owner,  i.  94 
conditions  relating  to,  i.  388 
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PASSENGERS'  LUGGAGE— continued. 
transfer,  Nicholson,  219 
cases  on,  161-205 
lost  luggage,  conditions  as  to,  i.  390 
CLOAK-BOOM,  see 

PASSENGER  TRAFFIC, 

through  booking,  Uckfleld,  390  ;  Toomer,  392 

insufficiency  of  service,  Innes,  389 ;  Winsford,  401 ;  Maidstone,  402 

within  section  2,  Act  1854,  i.  157 

not  within  section  7,  Act  1854,  i.  86 

undue  prejudice  to,  i.  159 

reasonable  facilities  for,  i.  194 

co-operation  of  two  companies,  i.  196 

Hastings  and  St.  Leonard's  case,  i.  200 

through  booking,  i.  213,  385 

conditions  relating  to,  i.  385 

STATION,  see 

ALTIES, 

fraud  of  passengers,  Act  1845,  ii.  182 
Act  1889,  ii.  301 

bringing  dangerous  goods  on  railway,  ii.  183 
infringing  bye-laws  of  company,  ii.  184 
improper  user  of  railway,  ii.  187 
recovery  of,  Act  1845,  ii.  191 
Act  1868,  ii.  244 
Act  1888,  ii.  295 

validity  of,  Chilton,  260;  Frere,  262;   Woodard,  266;    Dearden, 
268 ;    Brown,  275 ;   Watson,   276 ;   Bentham,  277 ;    Saunders, 
281 ;  Dyson,  282  ;  Gillingham,  284  ;  Winder,  288 
forfeiture  of  ticket,  Winder,  288  ;  Huffham,  292 ;  Palmer,  293 
trespass,  ii.  241,  252 
juvenile  offenders,  ii.  251 
form  of  notice  of,  i.  382 

PERISHABLE  TRAFFIC, 
maximum  rates  for,  ii.  327 
report  of  Board  of  Trade  on,  ii.  134 
loss  of  market,  Lord,  134 ;  Duckham  Bros.,  150 
FISH,  we 

PLEADINGS, 

application  to  Railway  Commission,  i.  337 
interlocutory  proceedings,  i.  339 
form  of  application  (siding  rent),  i. 

answer  (siding  rent),  i. 

application  (siding  rebate),  i.  347 

answer  (siding  rebate),  i.  350 

application  (through  rates),  i.  364 

answer  (through  rates),  i.  360 

application  (increased  rates),  i.  362 

POBT8, 
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POULTEY, 

conveyance  of,  i.  399 

PREFERENCE   AND   PREJUDICE, 

no  favour  or  prejudice  to  individuals,  section  90,  ii.  179 

section  2,  Act  1854,  ii.  203 

burden  of  proof  on  railways,  Act  1888,  section  27,  ii.  233 

interests  of  public  may  be  considered,  ib. 

foreign  produce  may  not  be  preferred,  ib. 

higher  rates  not  charged  for  less  distance,  ib. 

undue  preference  defined,  Act  1888,  ii.  296 

opinion  of  Select  Committee,  1882,  ii.  83,  87,  89,  91 

group  rates,  ii.  284 

dock  companies  and  harbour  boards,  ib. 

EQUALITY  OF  TREATMENT,  see 

PRIZE  FIGHTS, 

Regulation  of  Railways  Act,  1868,  ii.  240 

PROCEDURE, 

see  Chapter  XXXVI.,  i.  336 

PLEADINGS,  see 

RAILWAY  AND  CANAL  COMMISSION  RULES,  see 

PROSECUTION, 

MALICIOUS  PROSECUTION,  see 

PROTECTION  OF  ROLLING  STOCK, 
by  Railway  Companies  Act,  1867,  ii.  228 
by  Railway  Rolling  Stock  Protection  Act,  1872,  ii.  253 
cases  on,  464-475 
railway  ancillary  to  docks,  i.  287 ;   Tahourdin,  466 ;  East  and  West 

Indian  Docks,  469 

Act  applies  though  working  suspended,  Midland  Waggon  Co.,  464 
Act  does  not  apply  to  railway  not  constructed,  Birmingham  and  Lich- 

field,  465A 

proceedings  are  for  benefit  of  all  creditors,  i.  289 
hire  and   purchase   agreements  valid,  Eastern   and    Midlands,  470; 

Cornwall  Minerals,  465B 
materials  supplied  for  construction,  i.  290 
RECEIVER,  see 

PUBLICATION, 

tolls  to  be  exhibited,  i.  138 ;  ii.  180 
bye-laws  to  be  exhibited,  i.  297 ;  ii.  185 
particulars  of  penalties  and  offences  to  be  published,  ii.  192 
classification  of  rates,  Act  1888,  ii.  286 
increased  rates,  Act  1888,  ii.  287 
fares  to  be  posted,  Act  1868,  ii.  239 
tickets  must  show  fares,  Act  1889,  ii.  302 
necessity  for,  ii.  55 
steamship  fares,  i.  305 ;  ii.  220 
rates,  i.  304 ;  ii.  286 
rates  in  station  rate-book,  i.  299,  314 ;  ii.  258 
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PUBLICATION— continued. 

maximum  rates  to  be  published,  ii.  286 

dissection  of  charges,  ib. 

rates  from  sidiogs  to  be  published  at  nearest  station,  ii.  287 

station  to  station  rates,  iii.  297 

jurisdiction  of  Railway  Commissioners,  i.  314 

duties  of  Board  of  Trade,  i.  324 

cases  on,  480-491 

STATION  RATE-BOOK,  see 

•  LIC    1XTKKEST, 

not  that  of  railways,  ii.  3,  42 

condition  to  granting  of  through  rate,  ii.  282 

may  justify  difference  in  treatment,  ii.  283 

THROUGH  RATES,  see 

EQUALITY  OF  TREATMENT,  see 

COMPETITION,  see 

HOME  AND  FOREIGN  MERCHANDISE,  see 

PURCHASE  OF  RAILWAYS, 

provisions  for,  by  government,  ii.  5 


RAILWAY, 

definition  of,  Act  1854,  ii.  202 
:  1871,  ii.  246 
Act  1873,  ii.  255 
power  to  construct  permissive,  not  obligatory,  Huabon  Co.,  500 

RAILWAY  COMMISSIONERS, 

jurisdiction  summarized,  Chapter  XXX11L,  i.  309 

proposed  appointment  and  duties  of,  ii.  70,  96,  116 

jurisdiction  exclusive,  ii.  204 

Regulation  of  Railways  Act,  1873,  ii.  256 

publication  of  rates,  ii.  258 

terminal  charges,  ib. 

control  of  canals,  ib. 

sittings,!:. 

orders  of,  ib. 

KAILWAY  AND  CANAL   COMMISSION    RULES, 
interpretation,  ii.  419 
application,  ib. 
claim  for  damages,  ii. 
filing  application,  ii.  424 
indorsement, 
service  of  application,  ib. 
suspension  of  proceedings,  ii.  425 
consent  oaset,  ib. 
at«wer,i6. 
reply,  ii.  426 
further  pleadings,  ib. 
clone  of  pleadings,  ib. 
ib. 
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KAILWAY   AND  CANAL   COMMISSION  KULES— confwwed. 
preliminary  question  of  law,  ii.  426 

meeting,  ii.  427 

communication,  ib. 

with  parties,  ib. 
interim  injunction,  ib. 
discovery,  ib. 
inspection,  ii.  428 
notice  to  produce,  ii.  429 

admit,  ib. 

discontinuance,  ii.  429 
witnesses,  ib. 

appointment  for  hearing,  ii.  430 
hearing,  ib. 
evidence,  ib. 
view,  ii.  431 
judgment,  ib. 
taxation,  ib. 
alteration  of  order,  ib. 
interlocutory  applications,  ii.  432 
affidavits,  ib. 

computation  of  time,  ii.  433 
registrar's  office,  ib. 
sittings,  ib. 
adjournment,  ii.  434 
amendment,  ib. 
formal  objections,  ib. 
practice  of  Superior  Courts,  ib. 
time,  enlargement  or  abridgment,  ii.  435 
transmission  of  documents,  ib. 
forms,  ii.  436 
fees,  table  of,  ii.  443 
working  agreements,  ii.  444 

KAILWAY  AND  CANAL  TRAFFIC  ACT,  1854, 

definition  of  traffic,  railway,  canal,  company,  station,  section  1,  ii.  202 
companies  to  provide  "  reasonable  facilities,"  section  2,  ii.  203 
refrain  from  undue  preference,  section  2,  ib. 
convey  through  traffic,  section  2,  ib. 
jurisdiction  to  enforce,  section  3,  ib. 

exclusive,  section  6,  ii.  204 
Section  7— 

liability  for  negligence,  notwithstanding  notice,  ii.  204 
nothing  to  prevent  just  and  reasonable  conditions,  ii.  205 
limit  of  liability  for  animals,  ib. 

unless  declared  and  insured,  ib. 
value  to  be  proved,  ib. 
special  contract  binding,  ii.  205 
scope  of  section,  i.  51 
comments  of  judges  on,  i.  52 
cases  under,  summarized,  i.  53 
dogs,  i.  71 
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RAILWAY   AND  CANAL  TRAFFIC  ACT,   1854— continued. 
horses,  i.  72 

percentage  charges,  i.  72 
Peek  v.  North  Staffordshire  Railway  Co.,  i.  73 

RAILWAY  AND  CANAL  TRAFFIC  ACT,  1888, 

Court  and  procedure  of  Railway  Commission,  sections  '2-23,  ii.  271 

public  authorities  may  appear,  ii.  273 

agreements  not  to  oust  jurisdiction,  section  11,  ii. 

damages,  sections  12,  13,  ib. 

appeal,  section  17,  ii.  276 

Railway  Commission,  powers  of  Superior  Court,  section  18,  ii.  277 

costs,  section  19,  ib. 

revision  of  classification  and  maximum  rate?,  section  24,  ii.  278 

company  may  charge  revised  rates,  subsection  10,  ii.  280 

through  rates,  section  25,  ib. 

in  cases  of  preference,  onus  on  railways,  section  27,  ii.  283 

interest  of  public  may  be  considered,  section  27,  ib. 

none  to  foreign  produce,  section  27,  ib. 

no  higher  rate  for  less  distance,  section  27,  ii.  284 

section  2  to  apply  to  certain  steamships,  section  28,  ib. 

group  rates  permissible,  section  29,  ib. 

dock  companies  and  harbour  boards,  section  30,  ib. 

conciliation  clause,  section  31,  ii.  285 

classification,  to  be  open  for  inspection,  ii.  286 

maximum  rates  to  be  printed  and  sold,  ib. 

charges  to  be  dissected  on  application,  ib. 

notices  relating  to  above,  ib. 

rates  for  sea  traffic,  ib. 

notices  of  increases  in  rates,  ii.  287 

rate-book  to  be  kept  at  nearest  station,  section  34,  ii.  287 

canals,  sections  36-46,  ii.  288 

owned  by  railway  companies,  section  36,  ii.  288 

no  further  acquisition  by  railway  companies,  section  42,  ii.  291 

expenses  of  local  authorities,  ii.  295 

definitions — "  conservancy  authority,"  "  harbour  board,"  "  undue  preference,** 
minal  charges,"  "  merchandise,"  "  trader,"  "  home  traffic,"  ii.  296 

RAILWAY  AND  CANAL  TRAFFIC  ACT,  1894, 

rates  of  1892,  increase  in,  company  must  prove  reasonable,  ii.  401 

Railway  Commission  have  jurisdiction,  i/». 

after  complaint  to  Board  of  Trade,  ib. 

damages,  ib. 

rate-books  of  1892  to  be  preserved. 

rates  of  1892  to  be  paid,  ib. 

costs,  ii.  402 

provisions  as  to  station  rate-books  to  apply  to  Hidings,  ib. 

rebate  on  siding  rates,  ib. 

RAILWAYS'  CLAUSES  ACT,  1845, 
preamble,  ii.  148 

interpretation  clause,  MV 

construction  of  railway,  sections  8-1.'  I .  .  i .  1 B 1 
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KAIL  WAYS'   CLAUSES  ACT,  1845— continued. 

drainage  of  lands,  Ireland,  sections  25-29,  ii.  158 

temporary  use  of  land,  sections  30-44,  ii.  160 

lands  for  additional  stations,  sections  45,  ii.  165 

crossing  of  roads  and  construction  of  bridges,  sections  46-64,  ii.  166 

construction  of  bridges,  sections  65-67,  ii.  171 

works  for  accommodation  of  lands,  sections  68-75,  ii.  173 

branch  railways,  section  76,  ii.  175 

working  of  mines,  sections  77-85,  ii.  176 

conveyance  of  traffic  by  company,  sections  86,  ii.  178 

through  traffic,  sections  87,  88,  ii.  179 

company's  liability  that  of  "  common  carriers,"  section  89,  ib. 

tolls  to  be  charged  equally,  section  90,  ib. 

public  to  use  railway,  section  92,  ii.  180 

tolls  to  be  exhibited,  sections  93-96,  ib. 

milestones,  section  94,  ib. 

lien,  section  97,  ii.  181 

account  of  tolls,  sections  98-102,  ib. 

penalty  for  fraud,  sections  103,  104,  ii.  182 

dangerous  goods,  section  105,  ii.  183 

collector  of  tolls,  section  106,  ib. 

annual  accounts,  section  107,  ib. 

bye-laws,  sections  108-111,  ii.  184 

leasing  of  railway,  sections  112,  113,  ii.  185 

carriages  and  engines,  sections  114-125,  ii.  186 

arbitration,  etc.,  sections  126-129,  ii.  188 

recovery  of  damages  and  penalties,  sections  140-161,  ii.  191 

transient  offenders,  detention  of,  section  154,  ii.  193 

Special  Acts,  copies  of,  sections  162,  163,  ii.  195 

commentary  on  section  76 — Branch  Railways,  Chapter  XV.,  i.  144 
sections  86-89— Traffic,  Chapter  IV.,  i.  30 
section  90 — Equal  Treatment,  Chapter  XVI.,  i.  150 
section  97— Lien,  Chapter  IV.,  35 
sections  103-111— Bye-laws,  Chapter  XIV.,  i.  128 

RAILWAYS'  CLAUSES  ACT,  1863, 

working  agreements  to  be    approved   by  Board  of   Trade,   section  25, 

ii.  219 

equality  of  treatment  for  steam- vessels'  traffic,  sections  30,  31,  ii.  220 
bye-laws  for  steam-vessels'  traffic,  section  32,  ib. 
recovery  of  charges  for  steam-vessels'  traffic,  section  33,  ii.  221 
powers  of  Board  of  Trade  as  regards  steam-vessels    traffic,  section   35, 

ii.  221 

RAILWAY  COMPANIES  ACT,  1867, 
rolling  stock  protected,  ii.  228 

receiver  and  manager  of  insolvent  railway  company,  ii.  229 
commentary  on  Act,  Chapter  XXIX.,  i.  287 

RAILWAY  COMPANY, 

definition  of,  Act  1854,  ii.  202 
Act  1871,  ii.  246 
Act  1873,  ii.  255 
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RATES, 

to  be  published,  ii.  258,  286 

to  be  dissected,  ii.  286 

for  steamship  traffic,  ib. 

increases  in,  notice  of,  ii.  287 

increased  rates  subject  to  the  jurisdiction  of  the  Railway  Commissioners, 

ii.  401 

report  of  Select  Committee  on,  ii.  46 
cases  on  dissection,  Bailey,  481 ;   Birchgrove,   487 ;    Pelsall,   488 ; 

Tomlinson,  489 ;  New  Union  Mill,  481 ;  Pidcock,  236 
MAXIMUM  RATES,  see 
THROUGH  RATES,  see 
INCREASED  RATES,  see 
PUBLICATION,  see 
STATION  RATE-BOOK,  see 

RATES  AND  CHARGES,  ORDER  CONFIRMATION  ACTS,  18'Jl-L'. 
list  of  Acts,  ii.  305 

maximum  conveyance,  definition,  section  2,  ii.  31 1 
station  terminal,  definition,  section  3,  ib. 
service  terminal,  definition,  section  4,  ib. 
special  charges,  section  5,  ii.  315 
demurrage  on  traders'  trucks,  section  6,  ib. 
private  siding  agreements,  section  7,  ii.  316 
transhipment,  section  9,  ib. 
use  of  waggons,  section  8,  ib. 
distance,  sections  10,  11,  ib. 
minimum  truck  load,  section  12,  ii.  317 
fractions,  sections  13-15,  ib. 
weight  of  stone,  section  17,  ib. 

timber,  section  18,  ib. 
aggregate  quantities,  section  19,  ib. 
unenumerated  articles,  section  20,  ii.  318 
dock  charges,  section  21,  ib. 
returned  empties,  section  22,  ib. 
traders'  empty  trucks,  section  23,  ii.  319 
running  powers,  section  24,  ib. 
definitions,  section  *J 
maximum  terminals,  ii.  324 
rates,  ii.  ib. 

live  stock,  ii.  325 

carriages,  ii.  326 

exceptional  articles,  ii. 

perishables,  $6. 

•mall  parcels,  ii.  329 
statutory  classification,  ii.  330 

RATE-BOOK, 

STATION  RATE-BOOK,  M0 

REASONABLE  FACILITIES, 
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RECEIVER, 

to  be  appointed  of  insolvent  company,  ii.  229 

must  obtain  sanction  of  Court  to  doubtful  expenditure,  Eastern   and 

Midlands,  458 
ownership  of  rolling  stock  not  material,  i.  288 ;  Manchester  and  Milford 

B.,  465 ;  Knott  End  R.,  474 
manager  should  also  be  appointed,  i.  288 
officials  of  railway  to  be  preferred,  i.  289 
working  expenses,  what  are,  i.  290 
PROTECTION  OF  ROLLING  STOCK,  see 

RECEIVING  HOUSE, 
what  is,  iii.  82 

RECEIPT 

of  traffic,  what  constitutes,  i.   63 ;    Hodgman,    130 ;     Knox,    148A  ; 
Moore,  155 

REGULATIONS, 

rolling  stock,  in  respect  of,  Rhymney  R.,  265 
BYE-LAWS,  see 

REGULATION  OF  RAILWAYS  ACT,  1840, 
approval  of  Board  of  Trade  to  bye-laws,  ii.  145 
Board  of  Trade  to  determine  disputes  as  to  sidings,  ib. 

REGULATION  OF  RAILWAYS  ACT,  1842, 

inspection  of  railways  by  Board  of  Trade,  ii.  146 
sidings  to  be  regulated  by  Board  of  Trade,  ib. 

REGULATION  OF  RAILWAYS  ACT,  1844, 
Treasury  to  revise  rates,  ii.  147 
State  purchase,  ib. 
cheap  trains,  ib. 
provisions  of  Railway  Acts  to  be  enforced  by  the  Board  of  Trade,  ib. 

REGULATION  OF  RAILWAYS  ACT,  1868, 

liability  of  company  during  sea  transit,  section  14,  ii.  238 

fares  to  be  posted  at  stations,  section  15,  ii.  239 

equality  of  treatment  on  steam-vessels'  traffic,  section  16,  ib. 

particulars  of  charges  on  steam-vessels'  traffic,  section  17,  ib. 

distances  on  worked  railways,  section  18,  ii.  240 

non-consumption  of  smoke,  section  19,  ib. 

smoking  compartments,  section  20,  ib. 

trains  for  prize  fights,  section  21,  ib. 

communication  between  passengers  and  guard,  section  22,  ib. 

trespass  on  railway,  section  23,  ii.  241 

trees  creating  danger,  section  24,  ib. 

compensation  for  accidents,  Part  IV.,  ib. 

arbitrations  by  Board  of  Trade,  Part  VI.,  ii.  242 

recovery  of  penalties,  section  40,  ii.  244 

REGULATION  OF  RAILWAY  ACT,  1871, 
limitation  of  liability  on  sea  transit,  ii.  251 
inspection  of  railways,  ii.  247 
inquiry  into  accidents,  ib. 
throwing  stones  at  trains,  ii.  251 
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REGULATION  OF  RAILWAYS  ACT,  1873, 

definitions  of  "  railway,"  "  railway  company,"  "  canal,*1  "  canal  company," 

"  traffic,"  etc.,  ii.  255 

jurisdiction  of  Railway  Commission,  section  6,  ii.  256 
conciliation  procedure,  section  7,  ii.  257 
arbitration  procedure,  section  8,  ib. 

differences  to  which  railway  or  canal  companies  are  parties,  section  9,  ib. 
station  rate  books,  section  14,  ii.  258 
Commissioners  to  fix  terminal  charges,  section  15,  ib. 
railway  control  of  canals,  section  16,  ib. 
maintenance  of  canals,  section  17,  ii.  259 
conveyance  of  mails,  sections  18,  19,  ib. 

by  steam  vessels,  section  20,  ii.  260 
sittings  of  Railway  Commissioners,  section  27,  ib. 
working  agreements,  section  10,  ii.  257 
orders  of  Commissioners,  section  26,  ii.  260 

REGULATION  OF  RAILWAYS  ACT,  1889, 

penalty  for  avoiding  payment  of  fare,  section  5,  ii.  301 
passenger  tickets  to  show  fares,  section  6,  ii.  302 
power  to  make  bye-laws  as  to  stations,  section  7,  ib. 

REPORT,  BOARD  OF  TRADE,  1890, 
preliminary  proceedings,  ii.  119 

-ion  of  rates,  ii.  121 
determination  of  maxima,  ii.  123 
graduated  scale,  ii.  126 
terminals,  ii.  127 
short-distance  clause,  ii.  131 
train  and  truck  load  rates,  ib. 
special  charges,  ii.  133 
truck  hire,  ii.  134 
perishable  traffic,  ib. 
smalls,  ii.  135 
animals,  ii.  136 
timber,  ii.  137 
fractions,  ib. 
special  powers,  ii.  138 
classification,  ib. 
unenumerated  article?,  ii.  139 

KKI'ORT,  SELECT  COMMITTEE,  1872, 
summary  of  previous  reports, 
interest  of  public.  Committee,  1840, 

<5  purchase,  Gladstone's  Committee, 
amalgamation,  Board  of  Trade  views,  i  . 
railway-owned  canals,  Committee.  10 

amalgamation,  Committee,  L- 
recommendations  of  Committee,  1853,  ii.  16 

embodied  to  Act  1854,  U.  10 
judge,  incompetent  to  prescribe  ••  facilities/- 
Act 1854  imperfect,  ii.  19 
VOL.  in. 
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REPORT,   SELECT  COMMITTEE,   1872— continued. 
Board  of  Trade  object  to  enforce  compliance,  ii.  20 
amalgamation  continues,  ii.  21 
third-class  passengers,  ii.  22 
competition  by  sea,  ii.  23 
by  canal,  ii.  28 

affected  by  railway  control,  ii.  30 
recommendations  as  to  railway-owned  canals,  ii.  33 
competition  between  railways,  ii.  34 
running  powers,  suggested  legislation,  ii.  40 
interest  of  public,  ii.  42 
State  purchase,  ii.  44 
equal  mileage  rates,  ii.  46 
basis  for  maximum  rates,  ii.  47 
station  terminals,  ii.  48 
reduction  of  rates,  ii.  49 
revision  of  rates  and  fares,  ii.  50 
limitation  of  dividend,  ii.  51 
revised  classification,  ii.  54 
publication  of  rates,  ii.  55 
consolidation  of  Acts,  ii.  57 
workmen's  trains,  ii.  58 
amalgamation,  control  of,  ii.  59 
branch  lines,  ii.  62 
through  rates,  ii.  63 

recommendations  as  to,  ii.  67 
conveyance  of  troops,  ii.  68 
post-office  facilities,  ii.  69 
Railway  Commission  proposed,  ii.  70 
conclusions  of  Committee,  ii.  73 
remedial  measures  proposed,  ii.  74 
anticipated  effect,  ii.  78 

REPORT,  SELECT  COMMITTEE,  1882, 
charges  in  excess  of  maximum,  ii.  80 
station  terminals,  ii.  81 
rate-books,  ii.  83,  85 
preference  of  foreign  produce,  ib. 
increase  of  rates,  ii.  84 
Special  Acts,  classification  in,  ii.  85 
maximum,  right  to  charge,  ii.  86 
preferential  rates,  ii.  87 
equal  mileage,  ii.  88 
home  produce,  ii.  89 
competition,  ii.  90 
ports,  ii.  91 
undue  preference,  ib. 
Irish  railways,  ii.  92 
difficulty  of  redress,  ii.  93 
canals,  ib. 

passenger  traffic,  ii.  94 
Railway  Commission,  ii.  95 
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REPORT,  SELECT  COMMITTEE,   1882— continued. 
through  rates,  ii.  97 
recommendations,  ii.  98 

REPORT,  SELECT  COMMITTEE,  1893, 

summary  of  proceedings  relating  to  revision  of  rates,  ii.  100 
recoupment,  not  anticipated,  ii.  102 

decided  upon,  ii.  104 

expressions  of  managers  on,  ii.  105 
difficulty  of  revision,  ii.  106 
maximum  rates  published  temporarily,  ii.  107 
protest  of  Board  of  Trade,  ii.  108 
increase  not  to  exceed  5  per  cent.,  ii.  110 
estimated  amount  of  "increase,"  ii.  Ill 
legal  views  as  to  rates  within  maximum,  ii.  1 1  _ 
unreasonable  conditions,  ii.  114-116 
recoupment,  not  intended,  ii.  115 
Railway  Commission  to  have  jurisdiction,  ii.  116 

constitution  of,  and  working,  ii.  117 

RETURNED   EMPTIES, 
rates  for,  railways,  ii.  318 
canals,  ii.  395 

RICKETT,  SMITH  &  Co.  v.  M.R., 
details  of  case,  i.  240 
statistical  tables,  iii.  393 

ROLLING  STOCK, 

engines  and  carriages  to  be  approved  by  company,  ii.  186 
penalty  for  using  unfit  engines,  ib. 
carriages,  ib. 

engines  to  consume  their  own  smoke,  ii.  186,  240 

insufficient    provision     of,    Watkinson,    357;    Skinn  in  grove,   368 
Oxlade,  386  ;  Tharsis  Sulphur  Co.,  400 

'•TECTION   OF   ROU.IN.,    STOCK,   806 

RUNNING  POWERS, 

rates  applicable  to,  ii.  319 

equivalent  section,  ii.  395 


SEASON  TICKETS, 
conditions  of,  i.  393 

different  Hcales  not  undue  preference,  Jones,  886 
varying  reduction  to  traders,  Inverness  Chamber  of  Commerce,  608 

SELECT  COMMITTEES, 
REPORT*  or,  $ee 

VANT. 

who  if,  Machu,  103 ;  Way,  1 1 1 
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SERVICE   TERMINAL, 
RAILWAYS — 

definition  of,  ii.  314 
maximum  rates  for,  ii.  324 
in  Classes  A  or  B,  special  charge  for,  ii.  315 
CANALS — 

definition,  ii.  397 
rates  for,  ii.  398 

in  Classes  A  or  B,  special  charge,  ii.  391 
report  of  Board  of  Trade  on,  ii.  127 
jurisdiction  of  Railway  Commissioners,  i.  315 

SHORT  DISTANCE, 

allowance  for,  railways,  ii.  316 

canals,  ii.  393 

report  of  Board  of  Trade  on,  ii.  131 
case  on,  G-idlow,  224 

SIDINGS, 

statutory  right  of  adjoining  owner,  i.  144 

outline  of  section  76,  i.  145 

included  in  term  "branch  railway,"  i.  145,  149 

"  off-set  plates  and  switches,"  i.  146 

charge  for  services  at,  i.  114 ;  ii.  315 

agreements  for,  i.  148 ;  ii.  316 

station  terminal  not  to  be  charged,  ii.  319 

minimum  truck  load  at,  ii.  317 

disputes  as  to,  settled  by  Board  of  Trade,  ii.  145,  146 

authorized  by  Railways'  Clauses  Act,  1845,  ii.  175 

revocation  of  authority  to  construct,  Bell,  300;  Beeston,  322 

danger  to  public,  Bell,  300 ;  Richard,  309 ;  i.  145 

appropriation  of  site,  Bell,  300  ;  Richard,  309 ;  i.  146 

special  clauses  for  protection  of  landowner,  Bishop,  301 ;  Greene,  302  ; 

Harris  Deepwater,  308 ;  i.  148 

specific  performance,  Powell  DufFryn,  303  ;  Todd,  304  ;  i.  148 
as  reasonable  facility,  Dublin  Whiskey,  305 ;  Beeston,  322  ;  G-irardot 

Flinn,  396  ;  i.  147 

inclined  plane,  Cobeldick,  306  ;  i.  146 
disconnection,  Portway,  307  ;  Beeston,  322 
cases  relating  to  construction,  300-309 
jurisdiction  of  Railway  Commissioners,  i.  313 
SPECIAL  SERVICES,  see 

SIDING  CHARGES, 

rebate  to  be  allowed,  i.  103,  114 ;  ii.  402 

services  in  connection  with  sidings,  i.  114    ii.  315 

user  of  station,  i.  103 

stopping  of  train,  i.  114 

siding  at  station,  i.  115 

siding  agreements,  ib. 

rates  charged,  i.  116 

station  accommodation  sufficient,  i.  117 

delivery  to  siding,  i.  118 
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SIDING  CHARGES— continued. 
marshalling  and  shunting,  i.  119 
signalling,  i.  122 
clerkage,  i.  123 

I'IAL  SERVICES,  see 

SIDING  RENT, 

power  to  charge,  ii.  315 
cases  on,  248-256 

litigation  relating  to,  i.  124 

SIGNALS, 

cases  on,  Woodruff,  230;  Rhymney,  234;  Salt  Union,  241  ;  Port- 
way,  246 ;  Todd,  304 

SMALL  PARCELS, 

maximum  rates  for,  ii.  329,  399 

report  of  Board  of  Trade  on,  ii.  135 

increase  of  charges  for,  Smith  and  Forrest,  501 

SMITH    AND  FORREST  v.  L.  &  N.W.R. 
details  of  case,  i.  251 

commentary  on  railway  companies'  statistics,  Chapter  XXVII.,  i.  I'M 
form  of  application,  i.  362 
statistical  tables,  iii.  393 
judgments,  i.  272 

KING  COMPARTMENTS, 
Regulation  of  Railways  Act,  1868,  ii.  240 

SPECIAL  ACTS, 

copies  to  be  deposited  with  clerks  of  the  peace,  and  inspection  permitted, 

ii.  195 

inapplicable  to  modern  traffic,  i.  2 
jurisdiction  of  Railway  Commission,  i.  312 
powers  of,  permissive,  not  compulsory,  Ruabon  Co.,  500 
provisions  of,  enure  to  benefit  of  public,  Barry  R.,  516 ;   Davis  and 

Sons,  517 
revision  of.    See  MAXIMUM  RATES. 

LAI  CONTRA 
ity  recognized,  < 

aection  7.  ii.  206 
cases  on,  120  151 

what  constitutes,  Walker,  87 ;  Crisp,  86 ;  Morville,  89 ;  Carr,  88 ; 
Watson  Todd,  288 ;  i.  40 

SPECIAL    SKUVICES, 

special  charges,  railways,  L  1« 
canals,  ii.  391 

report  of  Board  of  Trade  on,  il  133 
unspecified  charges,  i.  10l» 
jurisdiction  as  to,  i.  110 
terminal  charges,  case*  on,  i.  1 1 2 
generally,  Fryoe,  212;  Hall,  215;  223  247 
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SPECIAL   SERVICES— continued. 

services  at  sidings,  Gidlow,  225;  Dunkirk,  226;  Watkinson,  227; 

Pidcock,  236A;   Evans,  238A;  Cowan,  239:  Salt  Union,  241; 

Portway,  245 ;  Vickers,  Maxim,  504 
cleansing  waggons,  Cox,  223 

delivery  at  sidings,  Gidlow,  225 ;  Watkinson,  228 ;  Cowan,  240 
marshalling  and  shunting,  Dunkirk,  226 ;  "Watkinson,  227 ;  Neston, 

229 ;  Sowerby,  233 ;  Pidcock,  236A  ;  Birmingham  Corporation, 

237 ;  Evans,  238A ;  Cowan,  239 ;  Salt  Union,  241 ;  Portway,  245 
signalling,    Woodruff,    230 ;    Rhymney,    234 ;    Salt    Union,    241 ; 

Portway,  245 

cartage,  Berry,  231 ;  Kempson,  232 
docks  traffic,  Greenwood,  235 ;  Cowan,  239 
stopping  train,  Cowan,  239,  240 
clerkage,  Salt  Union,  241 ;  Portway,  245 
demurrage,  Neston,  229 ;  Watkinson,  228 
difference,  relating  to,  what  is,  Gidlow,  224  ;  i.  109 
jurisdiction  of  Railway  Commission,  Wildman,  252 
SIDINGS,  see 
SIDING  CHARGES,  see 
SIDING  RENT,  see 

SPECIAL  TRAINS, 

mode  of  estimating  cost,  Waterford,  Limerick,  and  Western   Railway  v. 
Postmaster-General,  iii.  452 

STATION, 

definition  of,  Act  1854,  ii.  202 

Rates  and  Charges  Act,  railways,  ii.  319 

canals,  ii.  395 
charges  for  unnecessary  user,  railways,  ii.  315 

canals,  ii.  391 

user  of,  cases  on,  Marriott,  326 ;  Beadell,  327 ;  Painter,  328 ;  Garton, 
335 ;  Baxendale,  336 ;  Palmer,  337,  338 ;  Barker,  385 ;  Oxlade, 
386;  West,  388;  Perth  Station,  412 
user  of,  by  siding  traffic,  i.  103 
provision  of,  i.  194 

insufficiency  of  accommodation  at,  Innes,  389 ;  Thomas,  391 ;  Newing- 
ton,  394 ;  Harris,  394A  ;  Hastings  Town  Council,  395 ;  Becken- 
ham,  404;  Arbroath,  414 
detailed  discussion  of  Hastings  case,  i.  200 
access  to,  Innes,  389 ;  Hastings,  395 ;  Holyhead,  398 
reconstruction  of,  i.  195  ;  Darlaston,  409 
works  of  construction  at,  i.  193 

STATION  RATE-BOOK, 
to  be  kept,  ii.  258 
to  show  all  rates,  ib. 
siding  rates  at  nearest  station,  ii.  287 
report  of  Select  Committee,  1872,  on,  i.  300 
report  of  Select  Committee,  1882,  on,  ii.  83 
not  properly  kept,  ii.  85 
books  of  1892  to  be  preserved,  ii.  401 
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STATION    RATE-BOOK— conti nued. 
provisions  apply  to  sidings,  ii.  402 
•  must  show  rates  S.  to  S.,  iii.  297,  390 
inspection  implies  copying,  Perkins,  480 

,g  traffic,  Harborne  R.,  482 
general  book  at  head  office  insufficient,  Jones,  483 

not  open  to  inspection,  Oxlade,  484 
right  to  know  rate  is  independent  of  Statute,  Cairns,  486 
outline  of  section  14,  Act  1873,  i.  301 
jurisdiction  of  Railway  Commission  as  to,  ib. 
traders'  complaints,  i.  302 
complaint  of  Smith  and  Forrest,  ib. 
Board  of  Trade  order  as  to,  i.  304 
PUBLICATION,  see 

STATION  TERMINAL, 

definition  of,  railways,  ii.  314 

canals,  ii.  397 
charges  for,  railways,  ii.  324 

canals,  ii.  398 
when  to  be  charged,  railways,  ii.  319 

canals,  ii.  395 
report  of  Board  of  Trade  on,  ii.  127 

Select  Committee,  1872,  on,  ii.  48 
1882,  on,  ii.  81 
cases  on,  Hall,  215,  216 ;  Sowerby,  233 ;  Greenwood,  235 ;  Pidcock, 

236 ;  Birmingham  Corporation,  237  ;  Salt  Union,  242 
definition  of,  discussed,  i.  102 
not  to  be  charged  on  siding  traffic,  ii.  402 
incidental  user  of,  i.  103 
rule  in  Pidcock's  case,  ib. 

terminal  charges  under  jurisdiction  of  Railway  Commission,  i.  105 
SIDINGS,  see 
SIM?.-'-  CHARGES,  see 

MSIIIPS, 

through  rates  by  steamships,  Act  1888,  i.  181» ;  ii. 
section  2  applies  to  certain  steamships,  i.  187 ;  ii.  283 
through  rates  by  steamships,  Act  1863,  i.  ISO ;  ii. 

Act  1868,i.l87;  ii.  239 
liali  upany,  Act  1868,  ii.  238 

particulars  of  charges,  A  c  ,  286 

liability  of  company,  Act  1871,  i.  188;  H  -  -1  :  "  Stella,"  296 

An  188 

bye-laws  for,  Act  1863,  ii.  220 
cases  on,  The  "  Normandy,"  882 ;   Doolan,  383 ;   Gumming,  884  ; 

The  ••  Stella,"  888 
ugh  rates  by,  Southsea,  etc.,  428;  Wemysa  Bay,  427,  428;  Cal. 

R.  429;  Belfast  Central,  488;  City  of  Dublin,  etc.,  489;  Ayr 

Harbour,  440 
technical  position  of  owner,  i.  UK);  Wemyss  Bay,  427,  428;  Belfast 

Central,  488 

maritime  liability  of  railway  company,  i.  101 
jurisdiction  of  Railway  Commission,  I.  314 
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STONE, 

ascertainment  of  weight,  railways,  ii.  317 
canals,  ii.  394 


TERMINAL  SERVICES, 

terminal  charges  defined,  ii.  296 

allowances  for,  Hall,  215,  216 ;  Sowerby,  233 

Commissioners  to  fix,  i.  112;  ii.  258 

SERVICE  TERMINAL,  see 

THIRD-CLASS  PASSENGERS, 
growth  of  traffic,  ii.  22 
statutory  concessions  unnecessary,  ib. 
CHEAP  TRAINS,  see 

THROUGH  BOOKING, 

passenger  traffic,  Innes,  389 ;  Uckfield,  390 ;  Toomer,  392 ;  Sussex 

County  Council,  406  ;  Barret,  430 
goods  traffic,  Uckfield,  390 

differs  from  through  conveyance  or  through  rates,  i.  208 
Manchester  Ship  Canal  Co.  v.  Cheshire  Lines  Committee,  ib. 
Railway  Commission  hold  primd  facie  a  "reasonable  facility,"  i.  211 
dissent  of  Court  of  Appeal,  ib. 

case  of  Didcot  and  Newbury  Railway,  i.  212,  218,  222 
right  of  passengers  to,  i.  213 
case  of  Severn  and  Wye  Railway,  ib. 
opinion  of  Collins,  J.,  i.  222 
technical  meaning  of,  i.  224 

THROUGH  CONVEYANCE, 

section  2,  Act  1854,  ii.  203 

Railways'  Clauses  Act,  1845,  sections  87,  88,  ii.  179 ;  Uckfield,  390  ; 
Toomer,  392 ;  Hammans,  399 ;  Maidstone,  402 ;  City  of  Dublin 
Steam  Packet  Co.,  405;  Sussex  County  Council,  406;  High- 
land R.,  411 

running  powers,  N.E.R.,  413 

on  different  principle  to  through  booking,  i.  208 

common  law  duty  extended  by  Statute,  i.  210 

primd  facie  a  "  reasonable  facility,"  ib. 

THROUGH  RATES, 

report,  Select  Committee,  1872,  ii.  63 
1882,  ii.  97 

Act  1888,  section  25,  ii.  281 
costs,  Act  1888,  section  25,  ii.  283 
cases  on,  420-456 
non-objecting  company,  i.  229 ;  East  &  West  June.,  421 ;  Warwick 

and  Birmingham,  426 ;  L.  &  N.W.R.,  433 
longer  route,  East  &  West  June.,  421 ;  Victoria  Coal  Co.,  424 
shorter  route,  i.  234  ;  East  &  West  June.,  422 ;   Central  Wales,  432  ; 

Cal.  B.,  434 ;  Swindon,  Marlborough,  etc.,  446 
technical  meaning  of,  i.  224  ;  East  &  West  June.,  421 
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THROUGH   RATES— continued. 

route  inefficient,  East  &  West  June.,  421 ;  Swindon,  Marlborough, 
etc.,  448 ;  Severn  &  "Wye,  448 

reduction  of  rate,  East  &  West,  June.,  422 

improper  applicant,  rival  steamship  companies,  Southsea,  etc.,  423 

diversion  of  traffic,  i.  235;  Severn  &  Wye,  448;  Plymouth,  Devon- 
port,  etc.,  454 

route  incomplete,  Victoria  Coal  Co.,  424 

interest  of  other  companies,  Warwick  and  Birmingham,  428  ; 
Wemyss  Bay,  427 ;  Central  Wales,  431 

forwarding  company,  Wemyss  Bay,  427  ;  Central  Wales,  430,  431 

intermediate  company,  applicant,  i.  '_'_'• 

interest  of  public,  i.  234  ;  Central  Wales,  431,  432  ;  Swindon,  Marl- 
borough,  etc.,  448;  Severn  &  Wye,  448;  Plymouth  Chamber 
of  Commerce,  451 ;  Plymouth,  Devonport,  etc.,  454 ;  London 
Docks,  456 

agreement  as  to  rates,  East  &  West  June.,  422 ;  Central  Wales,  430, 
431 ;  City  of  Dublin,  439 

permanency  of  rates,  Belfast  Central,  435,  438 

sufficiency  of  proportion,  Belfast  Central,  438,  437 

not  comparable  with  local  rates,  Londonderry,  445 

should  be  granted  without  preference,  Londonderry,  445 

affected  by  short-distance  powers,  Tal-y-llyn,  447  ;  Plymouth  Chamber 
of  Commerce,  451 

rates  from  colliery,  Chatterley-Whitfield,  449 

rates  in  existence,  i.  235;  Joule,  450;  Birmingham  Corporation, 
453 

objection  out  of  date,  i.  233;  Manchester  Ship  Canal,  452 

terminal  allowances,  Manchester  Ship  Canal,  455 

canal  and  railway,  i.  227  ;  Manchester  Ship  Canal,  455 

procedure  on  application  for,  i.  225 

canal  tolls,  i.  227 

sanction  of  leasing  company,  i.  228 

parties,  i.  229 

route,  i.  231 

grounds  of  objection,  i.  231 

objections  by  company  not  interested,  i.  _ .TJ 

jurisdiction  of  Railway  Commissioners,  i.  313 

STEAMSHIPS,  tee 

KTS, 

to  show  fares,  ii.  302 
conditions  as  to,  i.  386 

through  tickets,  i.  385 

lost  tickets,  i.  386 

TIMIii 

measurement  of,  on  railways,  ii.  317 

on  canals,  ii.  394 
declaration  of  weight,  canal*,  ib. 
report  of  Board  of  Trade  on,  i 

of,  Lowe,  220.  221 
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TOLLS, 
KAILWAYS — 

to  be  exhibited,  ii.  180 

not  demandable  if  not  exhibited,  or  in  default  of  milestones,  ii.  180 

owner  to  give  account,  ii.  181 

penalty  for  intent  to  avoid  payment,  ib. 

disputes  to  be  settled  by  justice,  ib. 

differences  as  to  weights,  ii.  182 

"toll"  includes  rates,  fares,  and  charges,  ii.  149 

"  toll"  clauses  as  affecting  "  rates,"  i.  297 
CANALS — 

canal  toll,  definition  of,  ii.  390 

toll  clauses  obsolete,  iii.  213,  214 

maximum  tolls,  ii.  398 

tolls  actually  charged  to  be  exhibited,  i.  39 

LIEN,  see 

TOWAGE, 

canal  companies  may  charge  for,  ii.  391 

TKADEK, 

definition,  Act  1888,  ii.  297 

TRANSHIPMENT, 

charges  for,  on  canals,  ii.  392 

TRAFFIC, 

definition  of,  Act  1854,  ii.  202 
Act  1873,  ii.  255 
*'  merchandise  "  includes  live  stock,  ii.  297 

TREES 

to  be  removed,  ii.  241 

TRESPASS, 

penalty  for,  ii.  241 

TRUCK  HIRE, 

report  of  Board  of  Trade  on,  ii.  134 
charges  for,  ii.  316 


USER  OF  RAILWAY, 

public  to  use,  Railways'  Clauses  Act,  1845,  ii.  180 
those  using  liable  for  damage,  ib. 
by  other  railways,  ii.  179 

USER  OF  CANAL 

by  other  canal  companies,  ii.  198,  396 


VALUABLES, 

negligence  protected,  i.  45  ;  Hinton,  92  ;  Morritt,  99 

detention,  i.  45 

temporary  loss,  i.  46  ;  Hearn,  90  ;  Phelps,  174 ;  Millen,  193 


INDEX. 

VALUABLES— ,,,ntinued. 

notice,  necessary  for  exemption,  i.  46 ;  Hart.  84 
insurance  not  demanded,  i.  47 ;  Behrens,  93 
declaration  of  value,  i.  48  ;  Bradbury,  98 
insurance  charges,  i.  48 
definition  of,  ib. 

-in  of  notice,  i.  400 
classification  of,  i.  401 
scale  of  charges  for,  i.  402 
conditions  as  to,  ib. 
CARRIERS  ACT,  1830,  see 
PA  -  LUGGAGE,  see 

VALUABLE   ANIMALS, 

animals  above  certain  value  to  be  insured,  section  7.  ii.  20.~> 

conditions  as  to  conveyance,  ordinary  form,  i.  417 

dogs  within  section,  i.  71 ;  Harrison,  152 

insurance  charge  to  be  reasonable,  i.  72  ;  Ashenden,  153  ;  Dickson,  166 

consignor  bound  by  declaration  of  value,  i.  73;  McCance,  157 

injury  before  conveyance,  i.  63;  Hodgman,  130;  Knox,  148;  Moore, 

155 

value  undeclared,  Richardson,  154 
value  wrongly  declared,  McCance,  157 

VICE, 

plaintiff  must  prove  negligence  if  accident  might  occur  without,  Kendall, 
8;  Hudson,  12;  Gill,  137;  Harris,  139A 

t  in  article  does  not  warrant  breach  of  contract  to  convey,  John- 
son, 9 


WAGGONS, 

charges  for  hire  of,  ii.  316 

allowance  to  traders  for,  ii.  314 ;  Salt  Union,  243 

'imum  load,  ii.  317 
conveyance  of,  ii.  319  ;  iii.  218 
cleansing,  Cox,  223 

Watkinson,  228 ;  Newry  and  Armagh,  426 
detention  of  traders'  rolling  Kt-rk,  ii.  :;i.">;  Watkinson,  367 
insufficient  supply,  i.  199 ;  Bkinningrove,  868 

WAREHOUSE, 

carriers'  duty  as  warehouscnx  :.,  i.  IK 
CLOAK-BOOM,  tee 
LIBS,  fee 

WEIGHING, 

charges  for,  railways,  ii.  315 

canals,  ii.  391 
weighing  and  gauging  boaU,  ii.  392 

A  ROES, 

power  to  charge,  on  railway*,  ii.  316 
on  canals,  ii.  392 
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WORKING  AGREEMENT, 

to  be  approved  by  Board  of  Trade,  i.  322  ;  ii.  217 
jurisdiction  transferred  to  Railway  Commission,  ii.  260 
objection  to,  Sirhowy  R.,  512 

WORKMEN'S  TRAINS, 

report  of  Select  Committee,  1872,  ii.  58 
Cheap  Trains  Act,  1883,  ii.  265 
CHEAP  TKAINS  ACT,  see 


THE   END. 
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